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4/7,  marginal  note,  laat  line,  dele  il  of  tho  ocction  1C." 

74,  marginal  note,  line  9,  after  "  award"  add  "  a  verdict  was  entered 
for  the  Crown,  subject  to  a  case,  from  which  the  following 
facts  appeared." 


3Eg^3HSli   Imp   tint  one  nf-maggmal   note,  dele  ^'as'-   and  insert 

'f"imj?i?i  " 

1  KiVlllAJbXjt 

412,  note  (a).  Lord  Campbell  has  however  recently  stated  that, 
having  further  considered  the  matter  and  conferred  with 
other  Judges,  his  Lordship  is  now  of  opinion  that  no  bill  of 
exceptions  lies  in  a  Criminal  Case,  although  the  offence 
charged  amounts  only  to  a  misdemeanor:  MS.  Segina  v. 
Brown,  et  al.    Q.  B.    Xebruary  1858. 

4fi8jna*MHal-uoUi,  line  36,  for  "  W.  H.  T.,"  read-"!^"//.  T." 
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CROWN  CASES  RESERVED. 
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REGINA  v.  JAMES  WOOD.  1856. 


The  following  case  was  reserved  and  stated  for  the  Onanindict- 
consideration  and  decision  of  the  Court  of  Criminal  night  poach- 
Appeal  by  Mr.  Baron  Bramwell,  at  the  Staffordshire  ing  lt  is  not 

.  "'  •"  necessary,  on 

Spring  Assizes,  1856.  behalf  of  the 

James  Wood  was  indicted   for  being  with  others,  to  show  that 
to  the  number  of  three,  unlawfully  on  land  for  the  °°  P™ls" 

J  sion  to  be 

purpose  of  taking  game,  being  armed.  on  the  land 

The  case  was  proved,  except  that  it  was  shown  that  ^landlord7 
the  land  was  the  freehold  of  Jonas  Spode,  but  in  the  or  tenant,  in 

*  order  to  prove 

occupation  of  one  Johnson,  a   tenant  of  bpode.     It  that  the  pri- 
was   thereupon   objected    for   the   prisoner,    that    to  thereunTaw- 
support  the  indictment    it    must   be  shown  he  was  full7 
"  unlawfully"  on  the  land,  and  that  to  show  he  was 
unlawfully  there,  it  must  be  shown  by  direct  evidence 
that  he  had  not  the  permission  of  either  the  tenant, 
or  the  landlord,  if  the  game  was  reserved  to  him,  and 

VOL.    I.  B 


CROWN  CASES  RESERVED. 
1856.       an  authority  to  that  effect  was  cited  («).     The  jury 


Wood's  found  the  prisoner  guilty,  and  unless  the  particular 
Case.  proof  suggested  was  necessary,  there  was  abundant 
evidence,  not  merely  that  the  prisoner  and  those  with 
him  were  on  land  which  belonged  to  none  of  them, 
but  also  in  their  conduct,  that  they  were  unlawfully 
there.  In  deference  to  the  authority  cited,  I  reserved 
this  question  for  the  Court  of  Criminal  Appeal. 

G.  Bramwell, 

29  April,  1856. 

This  case  was  considered  on  3rd  May,  1856,  by 

JERVIS  C.   J.,  WlGHTMAN   J.,  CrESSWELL  J.,  ErLE  J., 

and  Bramwell  B. 

No  counsel  appeared  for  the  prisoner.  G.  C. 
Mereweather  appeared  for  the  Crown,  but  was  not 
called  upon  by  the  Court. 

Jervis  C.  J. — If  persons  are  found  at  night  armed 
and  knocking  down  the  keepers,  can  it  be  said  that  it 
is  necessary  to  call  the  tenant  of  the  land  to  prove 
that  they  were  not  there  by  permission  for  a  day's 
shooting  ?     The  conviction  was  right. 

The  other  learned  Judges  concurred. 

Conviction  affirmed. 

(a)  An  unreported  case  {Reg.  v.      by  Martin  B.,  at  the  Staffordshire 
Edge),  said  to  have  been  decided      Spring  Assizes,  1854. 
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REGINA  v.  HENRY  HODGSON.  1856. 

0  Cry  «£  fT 

The  following  case  was  reserved  and  stated  for  the  The  prisoner 

•j  •  ,,..  r~,  j-,   .     .      i  was  convict- 

consideration  ana  decision  of  the  Court  of  Criminal  ed  on  an  in- 
Appeal  by  Mr.  Baron  Bramwell,  at  the  Staffordshire  Jocm™0nn\aa'v 
Spring  Assizes,  1856.  for  forsin.g 

Henry  Hodgson  was  indicted  at  common  law  for  a  diploma  of 
forging  and  uttering  a  diploma  of  the  College  of  SsSJSi. 
Surgeons.     The  indictment  was  in  the  common  form.  The  jury 

The  College  of  Surgeons  has  no  power  of  confer-  the  prisoner 
ring  any  degree  or  qualification,  but  before  admitting  fo^^t 
persons  to  its  membership,  it  examines  them  as  to  with  the 
their  surgical  knowledge,  and  if  satisfied  therewith,  to  induce  the 
admits   them,    and    issues    a   document,    called    a  ^fL'*?!!!: 
diploma,  which  states  the  membership.     The  prisoner  and  that  he 
had  forged  one  of  these  diplomas.     He  procured  one  of  the  Coi- 
actually  issued  by  the  College  of  Surgeons,  erased  KCSfh* 
the  name  of  the  person  mentioned  in  it,  and  substi-  to  certain 
tuted  his  own ;    changed  the  date,  and  made  other  FntXt'to  il»- 
alterations  to  make  it  appear  to  be  a  document  issued  ^g/^11 
by  the  College  to  him.     He  hung  it  up  in  his  sitting  thems  but 
room,    and   on  being  asked   by  two   other   medical  mfinteWin 
practitioners  whether   he  was  qualified,  he  said  he  fogging  or  in 

1  *  '  uttering  to 

commit  any 
particular  fraud  or  specific  wrong  to  any  individual.  Held,  1.  That  the  conviction  was 
wrong.  2.  That  although  since  the  statute  14  Vict.  c.  100.  s.  8.,*  it  is  sufficient  in  an 
indictment  for  forgery  to  allege  that  the  act  was  done  with  intent  to  defraud,  without 
alleging  the  intent  to  defraud  any  particular  person,  it  is  still  essential  to  a  conviction 
that  such  an  intent  should  be  proved. 

Semble,  that  a  diploma  of  the  College  of  Surgeons  is  not  a  public  document. 

*  The  section  is  as  follows  : — "From  and  after  the  coming  of  this  Act  into  operation  it  shall  be 
sufficient  in  any  indictment  for  forging,  uttering,  offering,  disposing  of  or  putting  off  any  instrument 
whatsoever,  or  for  obtaining  or  attempting  to  obtain  any  property  by  false  pretences,  to  allege  that 
the  defendant  did  the  act  with  intent  to  defraud  without  alleging  the  intent  of  the  defendant  to  be 
to  defraud  any  particular  person ;  and  on  the  trial  of  any  of  the  offences  in  this  section  mentioned, 
it  shall  not  be  necessary  to  prove  an  intent  on  the  part  of  the  defendant  to  defraud  any  particular 
person ;  but  it  shall  be  sufficient  to  prove  that  the  defendant  did  the  act  charged  with  an  intent  to 
defraud," 

B    2 
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](S56.       was,    and    produced    this    document    to    prove    his 
assertion. 


Hodgson's 

Case.  When  a  candidate   for  an  appointment  as  vacci- 

nating officer,  he  stated  he  had  his  qualification,  and 
would  show  it  if  the  person  inquiring  (the  clerk  of 
the  guardians,  who  were  to  appoint  to  the  office) 
would  go  to  his  (the  prisoner's)  gig.  He  did  not, 
however,  then  produce,  or  show  it. 

The  prisoner  was  found  guilty  ;  the  facts  to  be 
taken  to  be, — that  he  forged  the  document  in  question, 
with  the  general  intent  to  induce  a  belief  that  the 
document  was  genuine,  and  that  he  was  a  member  of 
the  College  of  Surgeons,  and  that  he  showed  it  to 
two  persons,  with  the  particular  intent  to  induce  such 
belief  in  those  persons  ;  but  that  he  had  no  intent  in 
forging,  or  in  the  uttering  and  publishing  (assuming 
there  was  one),  to  commit  any  particular  fraud  or 
specific  wrong  to  any  individual. 

I  reserved,  for  the  opinion  of  the  Court  of  Criminal 
Appeal,  the  question  whether,  on  these  facts,  he  ought 
to  have  been  found  guilty  on  any  of  the  counts? 

G.   Bramwell, 
April  29th,  1856. 

This  case  was  argued  on  3rd  May,  1856,  before 

JERVIS  C.    J.,  WlGHTMAN    J.,   CrESSWELL   J.,  ErLE    J. 

and  Bramwell  B. 

Seotland  (E.  V.  Richards  with  him)  appeared  for 
the  Crown,  and  Byrne  for  the  prisoner. 

Byrne,  for  the  prisoner.  No  offence  at  common 
law  was  committed.  The  definition  of  forgery  in 
2  Buss,  on  Crimes  and  Misdemeanors,  p.  318,  is  said 
to  be  "  the  fraudulent  making  or  alteration  of  a 
writing  to  the  prejudice  of  another  man's  right;  and 
at  p.  362  it  is  said,  that  the  "  fraud  and  intention 
to  deceive  constitute  the  chief  ingredients  of  this 
offence."     In   order    to   support   the   conviction,    it 
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must  be  shown  that  the  prisoner, had  a  definite  object       185G. 
in  view  in  the  forgery,  and  intended   to  commit  a  ^DGS0N'S 
fraud    upon    some   individual.     This   case  does   not       Case- 
disclose  any  distinct  intention  to  defraud  ;  and   the 
jury   have    negatived    the   intention   to   commit  any 
particular  fraud,  or  to  deceive  any  individual.     The 
other  side  will  rely  on  Reg.  v.  Toshack  {a).     There 
the  prisoner  forged  a  certificate  of  the   master  of  a 
vessel,  representing  that   the    prisoner   was  an  able 
seaman,  and  had  served  on  board  a  certain  vessel. 

Erle  J. — This  seems  very  analogous  to  forging  the 
certificate  in  that  case.  The  prisoner  used  the 
diploma  in  his  endeavours  to  get  appointed  to  the 
poor  house.  If  an  incompetent  man  were  appointed 
to  such  a  situation,  in  consequence  of  his  appearing 
to  have  this  qualification,  a  large  class  of  persons 
might  suffer.  I  do  not  see  any  great  distinction 
between  the  danger  of  loss  of  life  at  sea  through  the 
employment  of  an  incompetent  pilot,  and  the  danger 
of  loss  of  life  on  land  through  the  employment  of  an 
incompetent  surgeon. 

Byrne.  The  Trinity  House  certificate  of  fitness 
to  act  as  a  pilot,  which  was  the  thing  forged  in 
Toshack's  case,  confers  a  distinct  privilege,  and  is 
essential  to  the  employment,  and  is  that  upon  which 
those  who  employ  the  pilot  rely  ;  and  in  that  case  an 
intent  to  defraud  particular  persons  was  alleged,  and 
proved.  Here  there  is  only  a  general  intent,  and  the 
act  is  not  done  by  the  prisoner  for  the  purpose  of 
obtaining  any  particular  benefit,  but  merely  to 
induce  the  belief  that  he  was  qualified  to  act  as  a 
surgeon.  There  is  an  entire  absence  of  intent  to 
prejudice  another  person.  Suppose  a  man  was  to 
concoct  a  pedigree,  and  hang  it  up  in  his  room  for 
the  purpose  of  raising  his  credit,  that  would  not  be  a 

(a)  1  Den.  C.  C.  492. 
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1856.  forgery  at  common  law.  The  diploma  of  the  College 
Hodgson's  °f  Surgeons  does  not  confer  any  distinct  qualification 
Case.  to  practice  as  a  surgeon ;  nor  did  the  prisoner  pro- 
duce it  for  the  purpose  of  procuring  the  appointment. 
It  was  absolutely  necessary  in  Regina  v.  Toshack 
that  the  prisoner  should  produce  the  preliminary 
certificate  in  order  to  effect  his  object. 

Jervis  C.  J. — One  test  is  this,  and  it  is  in  your 
favour.  Suppose  this  had  been  an  indictment  before 
Lord  Campbell's  Act  (a)  had  passed,  an  intent  to 
defraud  some  particular  person  must  have  been  stated 
— who  could  have  been  named  ?  My  brother  Wight- 
man  suggests  that  the  intent  was  to  defraud  the 
guardians  of  the  poor ;  but  when  the  document  was 
forged,  it  was  not  forged  with  that  intent. 

Byrne.  No  one  could  have  been  named  as  the 
person  whom  it  was  intended  to  defraud.  There  was 
no  intent,  at  the  time  when  the  certificate  was  altered, 
to  use  it  for  the  purpose  of  defrauding  any  person. 
In  Beg.  v.  Sharman  (b)  the  prisoner  uttered  the 
instrument  with  a  distinct  and  specific  object  in  view, 
namely,  to  obtain  the  emoluments  of  the  situation  of 
a  schoolmaster  for  which  he  had  applied.  In  this  case 
no  uttering  with  an  intent  to  defraud  is  shown. 

Scotland,  for  the  Crown.  The  certificate  in  this 
case  is  a  document  of  a  public  nature,  the  forgery  of 
which  is  in  itself  criminal,  whether  any  third  person 
be  injured  by  it  or  not  (1  Hawk.  P.  C,  bk.  1,  c.  21, 
s.  11),  and  therefore  the  conviction  would  be  sup- 
ported by  evidence  of  an  intention  to  issue  it  malo 
animo. 

Cresswell  J. — What  do  you  mean  by  a  document 
of  a  public  nature  ? 

Scotland.     A    document    which    affects    all    the 

(a)  14  &  15  Vict,  c.100.  (J>)  Dears.  C.  C.  285. 
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public.     This  diploma  is  issued  by  a  chartered  body,       1856. 
the  College  of  Surgeons,  and  confers  a  qualification.   HoDGgON's 
The  qualification  may  not  be  such  as  to  secure  in  all       Case- 
respects  exclusive  privileges,  but  it  is  an  important 
qualification  recognised  by  law,  and  the  diploma  is 
the  only  evidence  of  the  qualification. 

Wightman  J Suppose  it  had  been  the  certificate 

of  some  eminent  surgeon? 

Scotland.  That,  without  an  act  or  charter  attach- 
ing some  value  to  it,  would  not  be  of  a  public  nature. 
A  document  of  a  public  nature  is  one  which  relates 
to  all  the  subjects  of  the  realm  ;  Rexv  .  Ward  (a).  A 
member  of  the  College  of  Surgeons  is,  by  statutes 
relating  to  vaccination,  gaols,  poor  law  unions,  lunatic 
asylums,  &c,  entitled  to  various  privileges,  and  he 
is  also  exempt  from  some  public  obligations,  such  as 
serving  on  juries. 

Bramwell  B. — But  the  possession  of  the  diploma 
cannot  be  said  in  any  way  to  confer  those  privileges, 
which  depend  upon  the  statutory  enactments. 

Scotland.  Still  they  render  it  a  matter  of  great 
public  importance  that  none  but  duly  qualified  per- 
sons should  be  able  to  represent  themselves  as  mem- 
bers of  the  College  of  Surgeons,  and  the  ill  conse- 
quences to  the  public  are  sufficient  to  make  this  a 
forgery,  if  done  malo  animo.  In  East's  Pleas  of  the 
Crown,  forgery  is  defined  to  be  the  making  or  altering 
of  a  written  instrument  "  for  the  purpose  of  fraud  or 
deceit."  In  2  Russell  on  Crimes,  p.  357,  it  is  said, 
"It  is  clearly  agreed  that  at  common  iaw  the  coun- 
terfeiting a  matter  of  record  is  forgery  ;  for  since  the 
law  gives  the  highest  credit  to  all  records  it  cannot 
but  be  of  the  utmost  ill  consequence  to  the  public  to 
have    them    either  forged    or  falsified.     Also    it    is 

(a)  2  Lord  Rayra.  1461. 
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1856.       agreed  to  be  forgery  to  counterfeit  any  matter  of  a 

Hodgson's    P«blic  nature." 

Case.  Wightman  J. — The  charge  is  that  of  forgery  with 

intent  to  deceive.  The  question  is,  whom  did  he 
intend  to  deceive  when  the  forgery  was  committed  ? 
It  may  have  been  done  years  ago. 

Jervis  C.  J. —  How  would  you  have  framed  an 
indictment  on  these  facts  before  Lord  Campbell's,  Act  ? 

Erle  J. — Would  it  not  have  been  enough  to 
allege  an  intent  to  deceive  divers  persons,  to  the 
jurors  unknown,  to  wit,  all  the  patients  of  his  late 
partner  ;  and  would  not  that  have  been  proved  ? 

Scotland.     I  submit  that  it  would. 

Jervis  C.  J. — I  should  consider  that  a  dangerous 
doctrine.  The  intent  must  not  be  a  roving  intent, 
but  a  specific  intent. 

Scotland.  There  must  be  a  specific  intent  to 
defraud,  but  not  to  defraud  any  particular  individual. 
It  would,  I  submit,  have  been  sufficient  to  show  by 
allegations  that  the  document  was  of  a  public  nature, 
setting  out  the  certificate  itself.  The  general  inten- 
tion to  defraud  appearing  on  the  face  of  the  indict- 
ment, and  proved  by  the  false  making  of  the 
certificate,  would  have  been  sufficient.  In  Rex  v. 
Ward  {a)  it  appears  to  have  been  assumed  that  if  the 
fraud  might  injure  any  one  the  offence  would  be 
committed. 

Jervis  C.  J. — Hardly  so.  The  words  of  the  in- 
dictment in  Rex  v.  Ward  are  "  nequiter  machinans 
et  intendens  prsefatum  ducem  de  prsedicto  alumine 
decipere  et  defraudare."  The  intent  to  defraud  a 
particular  individual  is  alleged,  the  name  having 
been  already  mentioned. 

(a)  2  Lord  Raym.  1461. 


CROWN  CASES  RESERVED.  '   9 

Scotland.     In  2  Russell  on  Crimes,  357,  a  case  is       1856. 
cited  from  1  Leoinz,  138,  where  it  was  held  that  a    Hodgson's 
certificate  of  holy  orders  was  of  a  public  nature.  Case- 

Jervis  C.  J. — Upon  reference  to  Levinz  it  appears 
that  the  case  there  was  an  application  for  a  prohi- 
bition to  stay  proceedings  in  the  Ecclesiastical  Court, 
with  a  view  to  deprive  the  offender  of  orders,  which  it 
was  suggested  he  had  obtained  by  forgery  ;  and  the 
Court  refused  the  prohibition. 

Scotland.  Section  8  of  14  &  1 5  Vict.  c.  100.  not 
only  dispenses  with  the  necessity  of  alleging  an  inten- 
tion to  defraud  any  particular  person,  but  also  with 
the  necessity  of  proving  it. 

Jervis  C.  J. — Formerly  the  indictment  must  either 
have  alleged  an  intent  to  defraud  a  person  named,  or, 
as  you  say,  have  shown  that  that  was  unnecessary  on 
account  of  the  public  nature  of  the  instrument  forged. 
Now,  the  particular  person  need  not  be  named,  but 
with  that  exception  the  law  is  not  altered.  Before 
the  new  law  whom  should  you  have  stated  in  the 
indictment  the  prisoner  intended  to  defraud  ? 

Scotland.  Any  one  of  the  persons  who  might  be 
defrauded  by  the  use  of  the  pretended  qualification 
at  the  time  of  the  forgery,  one  of  the  properly  qua- 
lified practitioners  in  the  immediate  neighbourhood, 
or  one  of  the  persons  on  whom  the  defendant  attended 
professionally.  If  necessary  to  allege  and  prove  a 
particular  intent  to  defraud,  it  would  be  enough  to 
allege  any  one  who  might  be  defrauded.  The  law 
infers  that  a  man  intends  the  ordinary  consequences 
of  his  act.  A  man  may  be  guilty  of  forging  a  bill  of 
exchange,  though  not  actually  put  in  circulation. 

Byrne  was  not  called  upon  to  reply. 

Jervis  C.  J I  am  of  opinion  that  this  conviction 

is  wrong.     The  recent  statute  for  further  improving 
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1856.  the  administration  of  criminal  justice  (a)  alters  and 
Hodgson's  affects  tne  forms  of  pleadings  only,  and  does  not  alter 
Case.  the  character  of  the  offence  charged.  The  law  as  to 
that  is  the  same  as  if  the  statute  had  not  been  passed. 
This  is  an  indictment  for  forgery  at  common  law. 
I  .will  not  stop  to  consider  whether  this  is  a  document 
of  a  public  nature  or  not,  though  I  am  disposed  to 
think,  that  it  is  not  a  public  document ;  but  whether 
it  is  or  not,  in  order  to  make  out  the  offence,  there 
must  have  been,  at  the  time  of  the  instrument  being 
forged,  an  intention  to  defraud  some  person.  Here 
there  was  no  such  intent  at  that  time,  and  there  was 
no  uttering  at  the  time  when  it  is  said  there  was  an 
intention  to  defraud. 

Wightman  J. — I  am  entirely  of  the  same  opinion. 
Before  the  late  statute  it  was  necessary  to  allege  an 
intent  to  defraud  some  one,  and  there  must  be  an 
intention  to  do  so  now.  In  this  case  it  does  not 
appear  that  at  the  time  when  the  forgery  was 
committed  there  was  an  intention  to  defraud  any  one. 

Cresswell  J.  and  Erle  J.  concurred. 

Bramwell  B I  thought  that  it  was  of  consider- 
able importance  that  this  point  should  be  determined, 
and  I  therefore  reserved  it,  but  I  quite  concur  in  the 
judgment  which  has  been  given. 

Conviction  quashed. 

(a)  14  &  15  Vict.  c.  100. 
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REGINA  w.  CHARLES  BURGON.  186*. 

1856. 


The  following  case  was  stated  for  the  consideration  The  prisoner 
and   decision  of  the  Court  of  Criminal  Appeal  by  07aSict-d 

Bliss  Q.  C.  ment  charg- 

Charles  Burgon  was  tried  before  me  on  Thursday,  obtaining  a 
the  20th  of  July  1854,  at  the  Assizes  and  Sessions  of  £.qbyfelse 
Oyer  and  Terminer  and  General  Gaol  Delivery  for  pretences, 
the  county  of  York,  then  held  at  York  Castle,  on  an  applied  to  the 
indictment  charging  him  with  having  obtained  upon  gXitorTfor3 
false  pretences  a  certain  valuable  security,  called  a  the  loan  of 
banker's  cheque,  of  the  value  of  80/.  from  William  falsely  repre- 
Fretson,  his  property.    The  evidence  adduced  against  |™^d  *»* a 
the  prisoner  was  as  follows.  been  built  by 

William  Fretson  (the  prosecutor).    I  am  a  solicitor,  tain  iandfthe 
living  at  Sheffield.     Last  year  the  prisoner  employed  Jease  of  which 
me  professionally  to  prepare  a  contract  for  building  a  to  deposit 
house  and  workshop  upon   land  near  Sheffield.     In  ^cutorby10" 
December  last,  early  in  the  month,  the  prisoner  came  wav  of^cu" 
to  me  and  asked  me  for  the  loan  of  80/.     He  told  me  prisoner  ob- 
the  builder   had  finished   the  house  and  workshop,  ^nprof™m 
and  that  he  (prisoner)  was  short  of  money  to  pay  for  cutor  ^he 
extras,  and  that  he  (prisoner)  should  have  the  lease  (for  which  ' 
in  a  day  or  two.     On  the  8th  of  December  the  pri-  J^^rfS" 
soner  came  again  and  brought  me  the  lease  [the  lease  gave  him  his 
is  put  in  and  read,  date  13th  of  August  1853,  from  the  deposit  of 
the  governors  of  the  Free  Grammar  School  estates,  ^"f.!6*!** 

o  'on  signing  an 

Sheffield,  to  the   prisoner — there   is  a  plan   in  the  agreement  to 
margin — the  property  is  all  described  as  in  a  new  mortgage, 
street  called   Greaves  Street,   and   with    metes  and  and°nexe- 

'  cuting  a 

bond.    The 
land  was  within  three  miles  of  the  residence  of  the  prosecutor,  who  did  not,  before 
advancing  the  money,  go  to  look  at  it.    No  house  had  in  fact  been  built  on  the  land  in 
question,  but  the  prisoner  had  built  a  house  on  another  piece  of  land  adjoining,  which 
he  had  mortgaged  to  another  person.    Held,  that  the  conviction  was  right. 
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1856.       bounds].     The  prisoner  left  it  (the  lease)   with   me, 
BuRG0N,s    and  he  said,  "  I  have  built  a  very  capital  house  on 
Case.       the  land,  and  some  workshops,  and  it  is  a  very  nice 
piece   of  land  ;    can    you    lend    me    the    80/.    on    it 
without  putting  me  to  the  expence  of  a  formal  mort- 
gage ?    They  are  worth  near  300/.,  and   I   hope  you 
will   save    me   the   expence    of* a    mortgage."     The 
prisoner  said  also,  that  he  had  to  pay  the  builder  for 
some  extras,   that  there  was  a  dispute  about  them, 
and  that  he  owed  a  little  something  on  the  original 
contract  for  building.     In  consequence,  I  said  that  I 
would  let  him  have  the  money  on  the  deposit  of  the 
lease,  and  on  an  agreement  to  execute  a  mortgage  on 
my  request,    and    also  on    his  bond.     I  prepared  a 
memorandum  of  deposit  (the  agreement).     The  pri- 
soner called  the  next  day,  and  signed  the  agreement. 
I  gave  him  the  cheque.     I  was  induced  to  give  him 
the  money  on  the  representation  that  the  house  and 
workshops   were  worth    300/.,    and    built   upon    the 
piece  of  land  in  the  lease.     In  February  last,  at  the 
end  of  the  month,  I  made  inquiry  about  the  land.     I 
then  sent  for  the  prisoner,  and  said  to  him,   "You 
have  been  committing  a  very  gross  fraud  ;  the  house 
and  workshop  which  you  said  you  had  built  on  this 
land  were  built  on  another  piece,  and  you  have  mort- 
gaged them  to  another  solicitor  for  250/.,  and  there 
is  nothing  built  on  the  land   in  the  lease  deposited 
with  me."     He  (prisoner)  said,  "  I  know  I  have  been 
very  wrong ;  I  hope  you  will  forgive  me."     I  said, 
"  No,  it  is  false  pretences."     He  said,  he  had  hoped 
to  be  able  to  bring  the  money  back  again  before  I 
found  it  out. 

On  cross-examination.  The  land  is  two  miles  and 
a  half  from  Sheffield  where  I  live.  The  laud  adjoins 
the  land  on  which  the  house  and  workshops  are  built. 
There  is  nothing  to  distinguish  or  separate  the  lands. 
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When  I  prepared  the  contract  for  building  we  had  1856. 
some  conversation  about  it.  Lie  (the  prisoner)  said  BuRGON»s 
the  builder  had  finished  the  house  and  shop,  and  Case- 
made  a  very  good  shop.  I  never  went  to  the  place 
before  advancing  the  money.  The  land,  if  so  built 
upon,  would  have  been  ample  security.  The  house 
and  shop  were  sold  for  250/.  The  prisoner  signed 
the  bond  and  agreement  before  I  gave  him  the 
cheque  [the  bond,  the  'agreement  and  the  cheque  put 
in  and  read  for  the  prosecution].  It  is  usual  to  take 
a  bond  as  well  as  a  mortgage  or  an  agreement  for  if. 
The  prisoner  cried  very  much  when  I  said  T  had 
found  it  out.  I  would  not  have  given  him  the 
money  unless  he  had  signed  the  bond  and  agree- 
ment and  deposited  the  lease,  nor  would  I  have 
given  him  the  money  on  his  bond,  agreement  and 
deposit  of  'the  lease,  unless  for  the  false  pretence  that 
the  house  and  shop  had  been  built  upon  the  land. 

John  Townend.  I  am  the  surveyor  of  the  Gram- 
mar School  estate.  I  have  seen  the  lease  and  plan, 
and  read  the  description,  and  I  have  seen  the  land 
there  mentioned,  and  there  is  no  building  on  it. 
The  land  is  of  less  value  without  buildings.  The 
land  is  worth,  as  building  land,  35.4c?.  per  yard  per 
annum.  The  house  and  shops  are  on  the  adjoining 
land. 

Cross-examination.  I  set  out  the  land.  I  could 
not  find  out  the  land  in  question  by  the  description 
in  the  lease.  I  know  Mr.  William  Fretson.  I  am 
known  as  the  surveyor  of  that  estate. 

John  Webster.  I  am  a  solicitor  at  Sheffield.  I 
produce  a  mortgage  and  lease  of  land.  The  lease 
was  deposited  witli  me.  I  kept  the  mortgage.  I 
attested  it.  [The  mortgage  put  in  and  read  ;  of  land, 
with  house  and  shop  thereon,  from  the  prisoner  to 
witness]. 
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1856.  Upon  this  evidence  it  was  contended,  on  the  part 

BuRGON.s  of  the  prisoner,  that  the  proximate  cause  of  obtaining 
Case-  the  cheque  and  money  was  the  contracts  of  bond  and 
mortgage,  and  that  the  false  pretence  was  only  an 
antecedent  inducement  to  the  prosecutor  to  enter  into 
those  contracts,  and  lend  the  money  upon  such  secu- 
rities; and,  there  being  no  question  of  the  bona  fides 
of  the  transaction  of  loan,  except  the  false  pretence 
that  preceded  it,  the  jury  ought  to  be  directed  that 
the  evidence  proved  that  the  money  was  not  obtained 
upon  the  false  pretences  stated  in  the  indictment. 

Having  doubts  upon  this  point  I  reserved  the 
question,  and,  in  order  that  it  might  be  submitted  to 
the  Court  of  Criminal  Appeal,  directed  the  jury  that, 
if  they  believed  the  witnesses,  there  was  sufficient 
evidence  of  the  offence  charged  in  the  indictment. 

The  jury  accordingly  found  the  prisoner  guilty, 
and  I  did  not  pass  sentence,  and  have  now  humbly  to 
request  the  opinion  of  this  Court  upon  the  propriety 
of  that  conviction,  and  upon  the  question  so  reserved  ; 
and  I  respectfully  annex  copies  (a)  of  the  indictment 
and  of  the  bond  and  agreement  of  mortgage  to  be 
referred  to  as  part  of  this  case. 

Henry  Bliss, 
20th  November,  1854. 

(a)  The  following  are  copies  of  the  documents  here  referred  to. 

Indictment. 

Yorkshire  \     The  jurors  for  our  that  he  the  said  Charles  Burgon 

to  wit.    J  lady  the  Queen  upon  had  built  a  capital  house  and  work- 

their  oaths   present    that   Charles  shops  worth  nearly  three  hundred 

Burgon  late  of  the  parish  of  She/-  pounds  upon    a   certain  piece  of 

field  in  the  county  of  York  on  the  land  before  then  demised  to  him 

9th  day  of  December  in  the  year  of  the  said  Charles  Burgon  by  and 

our  Lord  1853  at  the  parish  afore-  under  a  certain  indenture  of  lease 

said  in  the  county  aforesaid  unlaw-  which  he  the  said  Charles  Burgon 

fully  wilfully  and  knowingly  did  then  and  there  presented  to  and 

falsely  pretend  to  William  Fretson  deposited  with   the  said   William 
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This  case  was  argued  on  the  3rd  day  of  February,       1856. 
1855,  before  Jervis  C.  J.,   Parke  B.,   Maule  J. 


Burgon's 
Case. 


Fretson  by  means  of  which  false 
pretence  the  said  Charles  Burgon 
then  and  there  unlawfully  know- 
ingly and  wilfully  did  obtain  of 
and  from  the  said  William  Fretson 
a  certain  valuable  security  com- 
monly called  a  bankerVcheque  of 
the  chattels  and  valuable  securities 
of  the  said  William  Fretson  of  the 
value  of  eighty  pounds  with  intent 
thereby  then  and  there  to  cheat 
and  defraud  whereas  in  truth  and 
in  fact  the  said  Charles  Burgon 
had  not  built  any  house  or  work- 
shops upon  the  said  piece  of  land 
hereinbefore  mentioned  as  he  the 
said  Charles  Burgon  then  and  there 
well  knew  to  the  great  damage  and 
deception  of  the  said  William  Fret- 
son to  the  evil  example  of  all  others 
in  like  case  offending  against  the 
form  of  the  statutes  in  such  case 
made  and  provided  and  against 
the  peace  of  our  lady  the  Queen 
her  crown  and  dignity. 

2nd  Count.  And  the  jurors  afore- 
said upon  their  oaths  aforesaid  do 
further  present  that  the  said  Charles 
Burgon  on  the  9th  day  of  December 
in  the  year  of  our  Lord  1853  at  the 
parish  aforesaid  in  the  county  afore- 
said unlawfully  wilfully  and  know- 
ingly did  falsely  pretend  to  the  said 
William  Fretson  that  he  the  said 
Charles  Burgon  had  built  a  capital 
house  and  workshops  worth  nearly 
three  hundred  pounds  upon  a  cer- 
tain piece  of  land  before  then 
demised  to  him  the  said  Charles 
Burgon  by  and  under  a  certain 
indenture  of  lease  which  he  the 
said  Charles  Burgon  then  and  there 
presented  to  and  deposited  with 
the  said  William  Fretson  by  means 
of  which  false  pretence  the  said 
Charles  Burgon  then  and  there  un- 


lawfully knowingly  and  wilfully  did 
obtain  of  and  from  the  said  William 
Fretson  a  certain  chattel  commonly 
called  a  banker's  cheque  of  the 
chattels  and  valuable  securities  of 
the  said  William  Fretson  of  the 
value  of  eighty  pounds  with  intent 
thereby  then  and  there  to  cheat 
and  defraud  whereas  in  truth  and 
in  fact  the  said  Charles  Burgon  had 
not  built  any  house  or  workshops 
upon  the  said  piece  of  land  herein- 
before mentioned  as  he  the  said 
Charles  Burgon  then  and  there  well 
knew  to  the  great  damage  and  de- 
ception of  the  said  William  Fretson 
to  the  evil  example  of  all  others 
in  like  case  offending  against  the 
form  &c.  and  against  the  peace  &c. 
3rd  Count.  And  the  jurors  afore- 
said upon  their  oaths  aforesaid  do 
further  present  that  immediately 
before  the  committing  by  the  said 
Charles  Burgon  of  the  offence  here- 
inafter next  mentioned  he  the  said 
Charles  Burgon  did  present  and 
show  to  the  said  William  Fretson  a 
certain  indenture  bearing  date  the 
30th  day  of  August  in  the  year  of 
our  Lord  1853  made  by  and  be- 
tween the  governors  of  the  goods 
possessions  and  revenues  of  the 
Free  Grammar  School  of  James 
King  of  England  within  the  town 
of  Sheffield  in  the  county  of  York 
of  the  one  part  and  the  said  Charles 
Burgon  of  the  other  part.  And  the 
jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that 
the  said  Charles  Burgon  on  the  said 
9th  day  of  December  in  the  year  of 
our  Lord  1853  at  the  parish  afore- 
said in  the  county  aforesaid  unlaw- 
fully wilfully  and  knowingly  did 
falsely  pretend  to  the  said  William 
Fretson  that  a  house  and  work- 
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shops  worth  nearly  three  hundred 
pounds  had  been  built  upon  a  cer- 
tain piece  of  land  mentioned  in  the 
said  indenture  and  by  the  said  in- 
denture purported  to  be  demised  to 
the  said  Charles  Burgon  by  means 
of  which  said  last  mentioned  false 
pretence  the  said  Charles  Burgon 
then  and  there  unlawfully  and  wil- 
fully and  knowingly  did  obtain  of 
and  from  the  said  William  Fretson  a 
banker's  cheque  for  eighty  pounds 
of  the  chattels  and  valuable  securi- 
ties of  the  said  William  Fretson  of 
the  value  of  eighty  pounds  with 
intent  thereby  then  and  there  to 
cheat  and  defraud  whereas  in  truth 
and  in  fact  neither  a  house  and 
workshops  nor  a  house  nor  a  work- 
shop had  been  built  upon  the  said 
last  mentioned  piece  of  land  as  he 
the  said  Charles  Burgon  then  and 
there  well  knew  to  the  great  dam- 
age and  deception  of  the  said  Wil- 
liam Fretson  to  the  evil  example  of 
all  others  in  like  case  offending 
against  the  form  &c.  and  against 
the  peace  &c. 

4th  Count.  And  the  jurors  afore- 
said upon  their  oaths  aforesaid  do 
further  present  that  the  said  Charles 
Burgon  on   the   said    9th   day  of 


December  in  the  year  of  our  Lord 
1853  at  the  parish  aforesaid  in  the 
county  aforesaid  unlawfully  wilfully 
and  knowingly  did  falsely  pretend 
to  the  said  William  Fretson  that  he 
the  said  Charles  Burgon  had  built  a 
capital  house  and  workshops  worth 
nearly  three  hundred  pounds  upon 
a  certain  piece  of  land  situated  at 
or  near  Walkley  in  the  parish  of 
Sheffield  in  the  county  aforesaid  by 
means  of  which  last  mentioned  false 
pretences  the  said  Charles  Burgon 
then  and  there  unlawfully  wilfully 
and  knowingly  did  obtain  of  and 
from  the  said  William  Fretson  a 
banker's  cheque  for  eighty  pounds 
of  the  value  of  eighty  pounds  of 
the  chattels  and  valuable  securities 
of  the  said  William  Fretson  with 
intent  to  cheat  and  defraud  whereas 
in  truth  and  in  fact  the  said  Charles 
Burgon  had  not  built  a  capital  house 
and  workshops  or  any  house  or 
workshop  upon  the  said  last  men- 
tioned piece  of  land  as  he  the  said 
Charles  Burgon  then  and  there  well 
knew  to  the  great  damage  and  de- 
ception of  the  said  William  Fretson 
to  the  evil  example  of  all  others  in 
like  case  offending  against  the  form 
&c.  and  against  the  peace  &c. 


Bond. 


Know  all  men  by  these  presents 
that  I  Charles  Burgon  of  Shef- 
field in  the  county  of  York 
spring  blade  manufacturer  am 
held  and  firmly  bound  to  Wil- 
liam Fretson  of  Sheffield  in  the 
county  of  York  gentleman  in 
the  sum  of  one  hundred  and 
sixty  pounds  of  lawful  money 
of  Great  Britain  to  be  paid  to 
the  said  William  Fretson  or  his 
certain  attorney  executors  ad- 


ministrators   or    assigns    for 
which  payment  to  be  well  and 
-  truly  made  1  bind  myself  my 
heirs  executors  and  adminis- 
trators and  every  of  them  firmly 
by  these  presents  sealed  with 
my  seal.     Dated  the  9th  day 
of  December  in  the  year  of  our 
Lord  1853. 
The  condition  of  the  above  writ- 
ten bond  or  obligation  is  such  that 
if  the  said  Charles  Burgon  his  heirs 
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Hardy  appeared  for  the  Crown,  and  Bell  for  the 
prisoner. 

Bellt  for  the  prisoner.  First,  the  prosecutor  did  not 
advance  the  money  in  consequence  of  the  verbal 
pretence  used  by  the  prisoner,  but  on  the  contrary  he 
took  the  bond  and  equitable  mortgage  as  his  security, 
and  thus  what  passed  by  parol  was  afterwards  embo- 
died in  those  documents,  and  the  representation  made 


1856. 
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executors  or  administrators  should 
well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  William  Fretson 
his  executors  administrators  or  as- 
signs the  full  sum  of  eighty  pounds 
of  lawful  money  of  Great  Britain 
with  interest  for  the  same  after  the 
rate  of  five  pounds  per  centum  per 
annum  on  demand  without  any  de- 
duction or  abatement  whatsoever 


then  the  above  written  bond  or 
obligation  shall  be  void  and  of  no 
effect  or  otherwise  shall  be  and 
remain  in  full  force  and  virtue. 

Charles  Burgon  (l.  s.) 
Sealed  and  delivered  being 
first  duly  stamped  in  the 
presence  of 

Jos.  Bartholoman 

Clerk  to  William  Fretson. 


Memorandum. 


I  Charles  Burgon  of  Sheffield  in 
the  county  of  York  spring  blade 
manufacturer  have  this  day  de- 
posited with  William  Fretson  of 
Sheffield  aforesaid  gentleman  an  in- 
denture of  lease  dated  the  30th  day 
of  August  last  and  made  between 
the  Governors  of  the  goods  posses- 
sions and  revenues  of  the  Free 
Grammar  School  of  James  King 
■  of  England  within  the  town  of 
Sheffield  in  the  county  of  York  of 
the  one  part  and  me  the  said  Charles 
Burgon  of  the  other  part  of  and 
concerning  a  piece  or  parcel  of 
ground  situate  at  or  near  Walkley 
in  the  parish  of  Sheffield  aforesaid 
for  securing  to  the  said  William 
Fretson  on  demand  the  repayment 
of  the  sum  of  eighty  pounds  this 
day  lent  and  advanced  by  him  to 
me  with  interest  for  the  same  at 
the  rate  of  five  pounds  per  centum 
per  annum  and  as  a  further  secu- 
VOL.    I. 


rity  I  have  also  this  day  given  to 
the  said  William  Fretson  my  bond 
in  the  penal  sum  of  one  hundred 
and  sixty  pounds  for  securing  to 
him  the  sum  of  eighty  pounds  and 
interest  and  I  hereby  agree  and 
undertake  whenever  thereunto  re- 
quired by  the  said  William  Fretson 
and  at  my  own  costs  and  charges 
to  execute  a  good  valid  and  effectual 
mortgage  of  the  said  premises  com- 
prised in  the  said  lease  and  dwelling 
houses  workshops  and  other  build- 
ings erected  thereon  for  securing 
the  repayment  of  the  said  sum  of 
eighty  pounds  and  interest  so  in- 
tended to  be  secured  as  aforesaid 
such  mortgage  deed  to  contain  the 
usual  powers  of  sale  indemnity  to 
purchasers  and  other  covenants  and 
clauses  incidental  thereto  as  the 
said  William  Fretson  shall  think  fit. 
Dated  this  9th  day  of  December  in 
the  year  of  our  Lord  1853. 
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1856.       by    the    prisoner   formed    a   constituent    part   of  the 
Burgon's    written    contract.     On  this  point  every  case  which 

Case.  Can  be  cited  either  for  the  Crown  or  for  the  prisoner 
has  been  fully  discussed  to-day  in  the  case  of  Regina 
v.  Eagleton  (a).  The  substantial  question  is,  whether 
the  decision  of  Littledale  J.  in  Rex  v.  Codrington  (b) 
can  be  supported,  or  whether  that  decision  is  over- 
ruled by  the  subsequent  cases  of  Regina  v.  Ken- 
rick  (c)  and  Regina  v.  Abbott  (d).  The  marginal 
note  in  Regina  v.  Kenrich,  so  far  as  it  applies  to  this 
case,  is,  "  a  false  pretence  knowingly  made  to  obtain 
money  is  indictable,  though  the  money  be  obtained 
by  means  of  a  contract  which  the  prosecutor  was 
induced  by  the  falsehood  to  make  ;"  and  undoubtedly 
in  Lord  Denmans  judgment  in  that  case  it  was  so 
said,  but  such  a  decision  was  not  necessary  to  the 
judgment.  The  first  three  counts  of  the  indictment 
in  Regina  v.  Kenrich  were  for  a  conspiracy  by  false 
pretences  to  obtain  divers  large  sums  of  money  ;  and 
although  there  were  two  other  counts  charging  the 
statutable  offence  of  obtaining  money  by  false  pre- 
tences, the  counsel  for  the  Crown,  at  the  commence- 
ment of  the  argument,  admitted  that  those  counts 
could  not  be  supported  (e),  and  the  judgment  of  the 
Court  proceeded  on  the  three  first  counts  only.  Sir 
F.  Thesiger,  who  appeared  for  the  Crown,  did  not 
seek  to  overrule  Regina  v.  Codrington,  for  he  says  (f), 
arguendo,  "It  is  true  there  may  be  false  affirmations 
without  an  indictable  crime,"  and  for  this  he  cites 
the  case  of  Regina  v.    Codrington  and    other   cases. 

(a)  The  case  of  Reginav. Eagleton  (.d)  1  Den.  C.  C.  273;   S.  C.  2 
had  been  elaborately  argued  imme-      Car.  &  K.  630. 

diately  before.     See  Dears.  C.  C.  (e)  The  objection  to  those  counts 

515.  was  that  they  did  not  say  to  whom 

(b)  1  Car.  &  P.  661.  the  security  which  was  obtained  by 
(.c)  5  Queen's  Bench  Rep.  49.  the  false  pretences  belonged. 

(/)  5  Queen's  Bench  Rep.  54. 
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That   part   of  the  judgment  in  Regina  v.  Kenrick,       1856. 
which  applies  to  the  counts  on  false  pretences,  was    BuRG0N»s 
extrajudicial ;  and  the  judgment  in  Regina  v.   Cod-       Case. 
rington  may  well  be  law,  although  Regina  v.  Kenrick 
was  properly  decided.     The  case  of  Regina  v.  Ab- 
bott (a)  is  also  distinguishable  from  Regina-  v.  Cod- 
rington  in  this,  that  in  the  former  case  there  was  a 
false  token  used  to  put  the  prosecutor  off  his  guard, 
and  prevent  him  from  using  those  means  of  ascer- 
taining   the   quality   of  the    article    he    was    about 
purchasing,   which   prudence    would    suggest;    and 
Regina   v.   Abbott   is  also  distinguishable  from  the 
present  case,  because  in  Regina  v.  Abbott  the  false 
pretence  was  as  to  the  entire  subject-matter  of  the 
contract. 

In  Regina  v.  Codrington  the  prisoner  had  sold  an 
estate  with  a  covenant  for  title,  having  previously 
sold  his  interest  to  another  person  ;  and  it  was  ob- 
jected by  the  prisoner's  counsel,  that  the  prosecutor  did 
not  advance  his  money  in  consequence  of  the  verbal 
pretence  which  it  was  proved  had  been  used  by  the 
prisoner,  but  took  the  covenant  as  his  security ;  and 
Littledale  J.  decided  in  favour  of  that  objection,  and 
said  in  his  judgment,  "  Here  the  party  bought  the 
property,  and  took  as  his  security  a  covenant  that  the 
vendor  had  a  good  title.  If  he  now  finds  that  the 
vendor  has  not  a  good  title  he  must  resort  to  the 
covenant.  This  is  only  a  ground  for  a  civil  action." 
So  here  the  prosecutor  took  the  agreement  and  bond 
as  his  security,  and  must  resort  to  them  for  his 
remedy. 

Secondly,  it  has  been  doubted  whether  the  statute 
as  to  false  pretences  applies  to  cases  where  the  thing 
obtained  is  procured  by  way  of  loan.     In  this  case 

(.o)  1  Den.  C.  C.  273 ;  2  Car.  &  K.  630. 
C    2 


Case. 
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1856.  the  money  was  not  parted  with  absolutely,  but  the 
Burgonts  prosecutor  expected  to  have  it  returned ;  and  al- 
though in  such  a  case  the  facts  might  be  such  as  to 
constitute  a  larceny,  in  which  case  the  prisoner  was 
liable  to  be  convicted  on  this  indictment,  that  ques- 
tion was  not  put  to  the  jury.  The  only  decision  I 
can  find  on  this  point  is  in  Rex  v.  Crossley  (a),  in 
which  Patteson  J.  said,  that  the  terms  of  the  act 
embraced  every  mode  of  obtaining  money  by  false 
pretences  by  loan  as  well  as  by  transfer;  but  this 
position  is  queried  by  the  learned  editor  of  Russell 
on  Crimes  in  a  note  (b),  in  which  he  says  that  the  cor- 
rect distinction  between  larceny  and  false  pretences 
seems  to  be,  that  in  the  former  the  property  was  not 
parted  with,  in  the  latter  it  was  (c). 

Sir  G.  Lewin,  who  appeared  for  the  prisoner  in 
Rex  v.  Crossley,  did  not  call  the  attention  of  Pat- 
teson J.  to  any  of  the  cases  to  which  Mr.  Greaves 
refers  in  his  note. 

Crompton  J. — Where  a  chattel  is  lent  the  chattel 
does  not  pass,  but  money  that,  is  lent  passes  as  much 
in  a  case  of  loan  as  on  a  sale.  There  was  no  expecta- 
tion that  the  same  money  which  was  obtained  would 
be  returned. 

Bell.  That  observation  will  no  doubt  apply  in 
every  case  of  a  money  loan.  There  is  however  no 
decision  on  this  point  except  Rex  v.  Crossley,  and  in 
that  case  there  was  an  acquittal ;  and  the  decision, 
which  could  not  be  reviewed,  has  since  been  questioned. 

Thirdly,  caveat  emptor  applies.     This  is  a  transac- 

(b)  2  Moo.  &  Rob.  1?.  Robson,  Russ.  &  Ry.  413 ;  Bex  v. 
(J)  2   Russ.   on    C.   &   M.,   by      Nicholson,  2  East,  P.  C.  669 ;  Rex 

Greaves,  305.  v.  Adams,  Russ.  &  Ry.  225.     See 

(c)  The    cases    referred    to    by  also  Rex  v.  Johnson,  2  Den.  C.  C. 
Mr.  Greaves  are :  Rex  v.  Davenport,  310;  Regina  v.  Cohen,  Ibid.  249, 
Arch.   Peel's  Acts,  4;  Rex  v.  Sa-  and  Regina  v.  Barnes,  Ibid.  59. 
vage,  5  Car.   &    P.    143;    Rex   v. 
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tion  in  which  the  prisoner  could  not  have  deceived       1856. 
the  prosecutor  if  the  prosecutor  had  exercised  common     Burgon's 
prudence.     The  prosecutor  was  an  attorney,  who  we        Case' 
might  have  supposed  was  well   capable  of   looking 
after  his  own  interest  in  a  matter  of  this  kind  ;  the 
property   proposed    to   be    mortgaged    was  only  two 
miles  from  the  prosecutor's  house,  and  nothing  could 
have  been  easier  than  for  him  to  have  ascertained  for 
himself  whether  there  was  a    house  upon  the  land 
or  not. 

Hardy,  for  the  Crown.  This  case  is  within  the 
statute.  If  the  prosecutor  was  induced  to  part  with 
his  money  by  reason  of  the  false  pretence  the  offence 
was  completed  ;  and  the  fact  that  the  false  pretence 
leads  to  a  contract  under  which  the  money  is  advanced 
does  not  make  it  the  less  an  obtaining  money  by  false 
pretences.  The  prisoner  alleged  that  he  would  mort- 
gage the  house  upon  the  land,  he  knowing  that  there 
was  no  house  there,  and  that  false  representation  is 
contained  also  in  the  agreement. 

The  case  of  Regina  v.  Abbott  (a)  was  like  this 
although  the  subject-matter  was  cheese  and  not  land  ; 
the  cheese  there  was  analogous  to  the  land  here  ;  and 
the  false  pretence  as  to  the  house  in  this  case  is 
analogous  to  the  tasters  in  that.  The  main  question 
in  this  case  is  governed  by  the  decision  in  Regina  v. 
Abbott  and  by  Regina  v.  Kenrick  (&),  on  which  it  was 
founded.  Rex  v.  Codrington  (c)  has  always  been  con- 
sidered overruled,  and,  if  not,  it  was  distinguished  by 
Patteson  J.  in  Rex  v.  Crossley  (d),  on  the  ground  that 
it  did  not  appear  that  the  prisoner  did  distinctly  allege 
that  he  had  a  good  title  to  the  estate  which  he  was 
selling. 

(a)  1  Den.  C.  C.  273 ;  S.  C.  2  (c)  1  Car.  &  P.  661. 

Car.  &  K.  630.  (d)  2  Moo.  &  Rob.  17. 

(6)  5  Queen's  Bench  Rep.  49. 
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1856.  Parke  B.— In  Rex  v.  Codrington  the  question  was 

Burgon's    as  t0  the  admission  of  the  deed  in  evidence  to  prove 

Case-       the    false    pretence.      But  there   the   prosecutor   got 

nothing  for  his  money  ;  here  he  gets  a  quid  pro  quo 

in  part  for  his  money.     He  gets  the  lease  of  the  land. 

Hardy.  In  that  respect,  at  all  events,  that  case  is 
overruled  by  Regina  v.  Abbott ;  there  the  prosecutor 
got  something  for  his  money.  It  is  not  necessary  that 
the  prosecutor  should  rely  exclusively  upon  the  false 
pretence,  but  it  is  enough  if  the  false  pretence  operates 
to  induce  him  to  part  with  his  money.  In  Hamilton  v. 
Regina  (a),  where  the  defendant  obtained  a  valuable 
security  by  falsely  representing  that  he  was  a  captain 
in  the  dragoons ;  it  was  held  unnecessary  to  show  in 
the  indictment  how  the  pretence  operated.  Here  the 
false  statement  was  continued  throughout  the  transac- 
tion, and  the  circumstance  that  there  was  a  written 
contract  and  other  securities  makes  no  difference.  In 
Regina  v.  Adamsou  (b),  the  prisoner  obtained  200Z. 
by  a  false  representation  that  he  had  been  appointed 
emigration  agent  at  a  certain  port,  and  that  he  would 
share  the  salary  with  the  prosecutor,  and  he  was  con- 
victed ;  although,  before  the  prosecutor  parted  with 
his  money,  he  was  induced  to  enter  into  a  deed  of 
partnership  with  the  prisoner  in  which  no  mention 
was  made  of  the  aggncy. 

Maule  J. — This  was  a  misrepresentation  of  the 
quality  of  the  land.  Suppose  a  false  statement  had 
been  made  as  to  the  quality  of  a  horse,  as  that  he  had 
won  races,  an  indictment  could  not  be  supported. 

Parke  B. — Regina  v.  Adamson  is  no  authority  on 
this  part  of  the  case. 

Jervis  C.  J. — The  question  seems  to  be  whether 
the  cheese  case  is  law ;  that  is  a  very  strong  case. 

(a)  9  Queen's  Bench  Rep.  271. 

(6)  2  Moo.  C.  C.  286  j  S.  C.  1  Carr.  &  Kir.  192. 


Case; 
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Crompton  J. — Here  there  is  a  misdescription  of  the       1856. 
estate.     Suppose  the  prisoner  had  offered  an  estate    burgon's 
for  sale  as  having  good  drains,  which  was  not  true; 
you   must   go  the   length  of  saying  that  would  be 
indictable. 

Hardy.  The  authorities  would  support  that  position. 

Jervis  C.  J. — I  must  confess  I  do  not  feel  any 
difficulty  in  consequenoe  of  the  criminal  law  trench- 
ing on  the  law  of  contracts  and  rules  of  trade.  I  say 
so  much  the  better. 

Hardy.  As  to  the  second  point:  Patteson  J. 
expressly  overrules  it  in  Rex  v.  Crossley  (a)  ;  and 
though  the  editor  of  Russell  has  suggested  a  doubt 
as  to  that  decision,  the  rest  of  the  note  which  he  has 
written,  and  the  cases  to  which  he  refers,  are  not 
inconsistent  with  the  position  that  the  statute  applies 
to  the  case  of  a  loan  as  well  as  any  other  transfer  of 
money  induced  by  a  false  pretence. 

Bell,  in  reply.  The  house  is  part  of  the  land,  and 
the  misrepresentation  was  in  fact  a  misrepresentation 
of  the  value  of  the  land. 

Wightman  J. — But  the  house  was  not  upon  the 
land  at  all ;  that  fact  was  misrepresented  by  the 
prisoner. 

Bell.  Just  so  ;  but  that  was  not  the  less  a  misrepre- 
sentation of  the  value  of  the  land  of  which  the  house, 
if  it  had  been  erected,  would  have  been  part;  and 
would  have  passed  by  a  conveyance  of  the  land 
though  not  mentioned  therein. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  given  on  the  3rd 
day  of  May,  1856. 

Jervis  C.  J. — This  was  a  case  where  a  party  ob- 
tained an  advance  of  money  upon  a  representation 

(a)  2  Moo.  &  Rob.  17. 
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1856.       that  a  house  had  been  built  upon  some  land  which 
Burqpn's    ne  proposed  to  mortgage  when  in  fact  it  was  not  so. 
We  think  we  are  in  this  case  bound  by  authority,  and 
the  conviction  will  be  affirmed. 

Crompton  J. — As  I  am  unable  to  distinguish  this 
case  from  Regina  v.  Abbott,  I  am  of  the  same 
opinion. 

Cgnviction  affirmed  (a). 

(a)  Parke  B.  and  Maule  3.  had      terval  between  the  argument  and 
retired  from  the  Bench  in  the  in-      the  judgment. 
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1855.  REGINA  o.  WILLIAM  ROEBUCK. 

1856. 


The  prisoner       The  following  case  was  reserved  and  stated  for  the 
forSobtain-ed   consideration  and  decision  of  the  Court  of  Criminal 
ing  money      Appeal  by  the  Recorder  of  Liverpool. 
tences.    it         The  prisoner,  William  Roebuck,  was  indicted  at  the 
appeared  that  £iverpooi  Borough  Sessions,  held  on  the  28th  day  of 

the  prisoner  r  o  >  J 

offeredachain  August,  1855,  for  fraudulently  obtaining  ten  shillings 
pawnbroker,    by  falsely  pretending  that  a  chain  was  a  silver  chain. 

falsely  and 
fraudulently 

stating  that  it  was  a  silver  chain,  whereas  in  fact  it  was.  not  silver ;  but  was  made  of  a 
composition  worth  about  a  farthing  an  ounce.  The  pawnbroker  tested  the  chain,  and 
finding  that  it  withstood  the  test  h§,  relying  on  his  own  examination  and  test  of  the 
chain,  and  not  placing  any  reliance  upon  the  prisoner's  statement,  lent  the  prisoner  ten 
shillings,  the  sum  he  asked,  and  took  the  chain  as  a  pledge.  Held,  that  if  the  money 
had  been  obtained  by  the  statement  niade  by  the  prisoner,  he  might  have  been  convicted 
of  obtaining  it  by  false  pretences ;  but  that  as  the  prosecutor  relied  entirely  upon  his 
own  examination,  and  not  upon  the  false  statement,  the  prisoner  was  properly  found 
guilty  of  an  attempt  to  commit  that  offence. 

Upon  the  trial  of  the  indictment  evidence  was  admitted  to  prove  that  the  prisoner,  a 
few  days  after  the  commission  of  the  above  offence,  offered  a  similar  chain  in  pledge  to 
another  pawnbroker  ;  and  that  twenty-six  similar  chains  were  found  upon  the  person  of 
the  prisoner  when  he  was  apprehended.  Held,  that  the  evidence  was  properly  admitted. 
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The  prisoner  called  at  a  pawnbroker's  shop  with  1856. 
a  chain,  on  which  he  asked  for  an  advance  of  ten  roebuck's 
shillings.  The  pawnbroker  asked  if  the  chain  was  Case- 
silver  ;  the  prisoner  replied  that  it  was  silver.  The 
pawnbroker  then  examined  the  chain  and  tested  it 
with  an  acid.  The  chain  resembled  in  appearance 
greasy  silver,  and  withstood  the  test  as  if  it  were 
silver.  The  pawnbroker  then  lent  the  prisoner  ten 
shillings  on  the  chain,  which  he  took  as  a  pledge. 
He  paid  this  money  relying  on  his  own  examination 
and  test  of  the  chain,  and  without  placing  any  reli- 
ance on  the  statement  of  the  prisoner.  Evidence 
was  admitted  to  prove  that  the  prisoner,  a  few  days 
afterwards,  offered  a  chain  similar  in  appearance  to 
another  pawnbroker,  requesting  him  to  advance  ten 
shillings  upon  it.  Objection  was  made  to  the  admis- 
sion of  this  evidence.  Twenty-six  similar  chains  were 
found  on  the  person  of  the  prisoner  when  he  was 
apprehended.  An  assayer  proved  that  these  chains 
were  not  silver  and  that  the  chain  pledged  was  not 
silver ;  they  were  all  made  of  a  composition  worth 
about  a  farthing  an  ounce,  and  each  chain  was  of 
much  less  value  than  ten  shillings. 

The  jury  were  told  that  as  the  money  had  not  been 
obtained  by  the  prisoner's  statement,  the  completion 
of  the  offence  charged  in  the  indictment  was  not 
proved  ;  but  that  if  they  were  satisfied  of  the  fraudu- 
lent intent  of  the  prisoner,  and  that  his  design  was 
to  obtain  the  money  by  means  of  his  false  statement, 
they  might  convict  the  prisoner  of  an  attempt  to 
commit  the  misdemeanor  charged  against  him  in  the 
indictment.  The  jury  accordingly  found  the  prisoner 
not  guilty  of  the  misdemeanor  charged  in  the  indict- 
ment, but  guilty  of  an  attempt  to  commit  the  same. 

The  prisoner  was  also  tried  on  another  indictment 
on  a  similar  charge,  and  with  a  similar  result. 

The  prisoner  was  sentenced  on  each  indictment  to 
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1856.      twelve  calendar  months'  imprisonment,  the  terms  to 
Roebuck's   commence  at  the  same  time.     Under  these  sentences 
Cas':•        he  is  still  in  custody  in  Liverpool  borough  gaol. 

The  questions  intended .  to  be  submitted  for  con- 
sideration are:  Whether  there  was  any  false  pretence 
within  the  meaning  of  the  statute  7  &  8  Geo.  4.  c. 
29.  ?  Whether  the  evidence  objected  to  was  properly 
received  ?  And  whether  the  prisoner  was  properly 
convicted  of  the  attempt  to  commit  the  misdemeanor 
charged  against  him  ?         Gilbert  Henderson, 

Recorder  of  the  borough  of  Liverpool. 

This  case  was  argued  on  24th  November,  1855, 
before  JervisC.  J.,  Parke  B.,  Wightman  J.,  Cress- 
well  J.  and  Willes  J. ;  and  was  afterwards  re- 
argued on  30th  November,  1855,  before  Lord  Camp- 
bell C.  J.,  Jervis  C.  J.,  Parke  B.,  Alderson  B., 
Wightman  J.,  Cresswell  J.,  Erle  J.,  Platt  B., 
Williams  J.,  Crompton  J.  and  Willes  J. 

Brett  appeared  for  the  Crown  ;  no  counsel  appeared 
for  the  prisoner. 

Brett,  for  the  Crown  (a).  The  question  is,  whether, 
if  the  prosecutor  in  this  case  had  advanced  the  money 
without  relying  upon  a  test,  the  prisoner  could,  in 
consideration  of  law,  have  been  found  guilty  of  ob- 
taining money  by  false  pretences.  It  was  conceded 
by  the  Court,  on  the  former  argument,  that  if  he 
could  have  been,  he  was  in  this  case  properly  con- 
victed of  the  attempt,  because  he  had  clearlyd  one 
all  that  lay  upon  him  to  do  to  complete  the  offence  ; 
Regina  v.  Eagleton  (6). 

(a)  The  argument  on  24th  No-  to  in  the  judgment ;  but  it  appeared 

vember  is  omitted,  as  every  thing  to  be  conceded  by  the  Judges  on 

then  urged  by  the  counsel  for  the  the  first  argument  that  that  ques- 

Crown  was  included  in  the  sub-  tion  was  decided  by  Regina  v.  Ta- 

sequent  argument.    The  question  vomer,  4  Car.  &  P.  413  (a),   and 

raised  in  the  case  as  to  the  admis-  Regina  v.  Foster,  Dears.  C.  C.  456. 
sibility  of   the   evidence   was   not  (4)  Dears.  C.  C.  376.  515. 

then  adverted  to,  nor  is  it  referred 
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To  say  that  a  prisoner  is  guilty  of  obtaining  money  1856. 
by  false  pretences  is  a  compound  proposition.  It  is,  RoEBUCK»s 
first,  that  the  prisoner  made  a  statement  of  that  Case- 
which,  if  true,  would  be  an  existing  fact ;  secondly, 
that  such  statement  was  untrue  ;  thirdly,  that  the 
prisoner,  when  he  made  it,  knew  it  to  be  untrue  ; 
fourthly,  that  he  made  it  with  a  fraudulent  intent; 
and,  fifthly,  that  the  money  was  obtained  by  the  false 
pretence.  The  objection  suggested  in  this  case 
pointed  to  the  last  of  these  propositions,  and  is,  that 
in  consideration  of  law  the  money  could  not,  in  this 
case,  have  been  obtained  by  the  false  pretence,  be- 
cause, in  consideration  of  law,  it  must  have  been 
taken  to  have  been  advanced  for  the  chain,  and  not 
in  consequence  of  the  false  pretence.  The  proposition 
must  be  carried  as  high  as  to  say,  that  wherever,  in 
such  cases,  goods  are  passed,  or  a  contract  is  made,  it 
is  matter  of  law  that  the  money  cannot  be  said  to 
have  been  obtained  by  the  false  pretence  ;  because,  if 
it  is  a  question  for  the  jury,  and  they  may  find,  not- 
withstanding that  goods  have  passed  or  a  contract 
has  been  made,  that  the  money  was  obtained  by  the 
false  pretence,  the  jury  in  this  case  have  found  that 
the  prisoner  attempted  so  to  obtain  money. 

Parke  B. —  Does  the  statute  apply  to  a  case  in 
which  the  false  statement  is  merely  as  to  the  value  of 
an  article  ?  It  was  the  impression  of  many  of  us  in 
Regina  v.  Burgon  (a)  that  it  did  not. 

Jervis  C.  J. — Is  not  this  case  within  the  exact 
words  of  the  act,  and  within  the  authorities  of 
Regina  v.  Kenrick  and  other  cases  ? 

Brett.  I  submit  that  the  question,  whether  the 
money  was  obtained  by  the  false  pretence  alleged,  is 
in  all  cases  a  question  for  the  jury.     It  may  be  that  a 

(a)  Ante,  p.  11. 
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1856.  false  statement  as  to  the  value  of  an  article  is  not 
Roebuck's  within  the  statute,  but  that  is  because  a  statement  of 
Case-  the  value  is  not  the  statement  of  a  fact,  but  only  of 
an  opinion  or  judgment ;  but  in  this  case  the  state- 
ment was  of  the  quality  of  the  goods.  The  objection, 
therefore,  is,  that  the  statute  does  not  apply  to  misre- 
presentations as  to  the  quality  of  goods  in  the  course 
of  a  bargain  respecting  them,  because  in  such  cases 
the  goods  or  the  contract  are  the  consideration  for  the 
money,  and  the  statement  cannot  be  the  cause  of  its 
payment.  But  in  such  case  it  seems  clear,  that  the 
prosecutor  would  have  been  induced  to  enter  into  the 
contract  by  a  fraudulent  misrepresentation  as  to  the 
subject-matter  of  it ;  and  a  contract  so  obtained 
would  be  void  for  all  civil  purposes,  and  might  be 
treated  as  abrogated,  and  an  action  brought  in  case 
for  the  false  representation.  Then,  can  such  a  con- 
tract be  held  to  give  validity  to  a  transaction  which 
would  otherwise  be  criminal?  If  not,  then  in  each 
case  it  must  be  a  question  for  the  jury,  whether  the 
money  was  advanced  upon  the  faith  of  the  contract, 
or  upon  the  false  pretence ;  and  it  is  not  true  as  a 
universal  proposition,  that  the  money  cannot  be  said 
to  be  advanced  upon  the  false  pretence  when  there  is 
a  contract  under  which  the  money  passes.  It  may 
be  shown  by  example  that  the  money  may,  as  matter 
of  fact,  have  been  advanced  on  the  pretence  and  not 
on  the  contract,  or  in  consequence  of  the  delivery  of 
the  goods.  Suppose  a  horse  dealer  to  offer  a  horse 
for  sale  to  a  gentleman  wanting  one  for  his  daughter 
to  ride,  who,  on  seeing  the  horse,  declines  to  buy  it 
as  being  too  restive,  and  the  dealer  then  knowingly 
and  falsely  asserts,  that  the  horse  has  been  always 
ridden  by  a  lady,  and  was  never  out  of  her  stable  until 
put  into  his  hands  the  day  before  ;  and  thereupon  the 
gentleman  pays  a  large  price  and  accepts  the  horse. 
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The  money  would  have  been  refused  upon  the  mere       1856. 
proposed  delivery  of  the  horse,  and  for  the  horse,  but   Roebuck's 
would  have  been  advanced  solely  in  consequence  of 
the  false  pretence,  which  is  the  case  of  Regina  v. 
Kenrick  (a). 

Cresswell  J. — Suppose  a  man  offering  wheat  for 
sale  at  market  says,  "  I  got  one  hundred  shillings  a 
quarter  for  wheat  of  this  kind  at  Leeds  market  the 
other  day,"  and  thereby  induces  another  to  give  him 
one  hundred  shillings  a  quarter  ;  would  he,  if  the 
statement  were  false,  be  indictable  for  obtaining  money 
by  false  pretences  ? 

Brett.     Yes. 

Jervis  C.  J. — Are  you  to  bend  the  law  to  a  dis- 
honest system  of  trade,  or  shall  not  dishonest  trading 
be  made  to  bend  to  the  law  ? 

Parke  B It  would  be  going  an  alarming  length 

to  say  that  a  man  could  be  indicted  and  transported 
for  warranting  a  horse  sound,  which  he  knows  to  be 
unsound.  Suppose  he  did  not  warrant  it,  but  said  it 
was  sound  ? 

Brett.  If  he  knew  it  was  unsound  he  should  be 
punished,  and  is  within  the  statute. 

Lord  Campbell  C.  J. — Is  there  in  this  case  any- 
thing more  than  a  false  statement  as  to  the  value  of 
the  article  ? 

Brett.  Yes;  it  is  a  false  statement  as  to  the  quality 
of  it. 

Alderson  B. — If  the  false  representation  be  con- 
fined to  the  value,  I  do  not  see  how  the  statute  can 
apply ;  because,  unless  the  thing  were  wholly  worth- 
less the  statement  would  be  partly  true  and  partly 
false,  and  how  could  the  line  be  drawn  ? 

Brett.     According  to  the  case  of  Rex  v.  Ady(b), 

(a)  5  Queen's  Bench  Rep.  49-  (&)  7  Car.  &  P.  140. 
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1856.  it  is  sufficient  if  the  mind  of  a  prosecutor  was  in- 
Roebuck's  fluenced  partly  by  a  false  pretence ;  but  in  this  case 
Case.  tne  representation  was  wholly  false,  because  the  chain 
was  not  silver,  and  was  altogether  a  different  thing 
from  that  which  it  was  represented  to  be.  The  objec- 
tion taken  is  too  refined.  If  a  tradesman,  on  the  sale 
of  a  diamond  pin,  intentionally  keep  it  back  and  hand 
to  a  purchaser  for  his  money  a  piece  of  empty  paper, 
it  is  admitted  he  would  obtain  the  money  by  a  false 
pretence  within  the  statute ;  but  if  he  handed  him  in 
the  paper  a  tinfoil  pin  with  a  piece  of  glass  in  it,  it  is 
said  that  the  case  would  not  be  within  the  statute. 
The  difference  is  inappreciable.  So  if  a  person  were 
to  sell  a  gold  chain  which,  for  the  purpose  of  fraud, 
he  should  describe  as  hidden  in  a  particular  place 
where  the  purchaser  might  find  it,  and  obtains  money, 
but  the  chain  were  not  there,  it  is  admitted  it  would 
be  within  the  statute ;  but  it  is  said  that  if  he  had 
fraudulently  placed  a  leaden  chain  there  the  statute 
would  not  apply.  This  conviction  is  supported  by  the 
authorities.  In  Regina  v.  Kenrick  (a)  the  defendant, 
upon  the  sale  of  some  horses,  falsely  represented  that 
the  horses  were  the  property  of  a  lady,  were  quiet  to 
ride  and  drive,  and  were  not  the  property  of  any 
horse  dealer ;  and  the  prosecutor,  relying  upon  that 
statement,  bought  the  horses.  There  the  prisoner 
was  held  guilty  of  obtaining  money  by  false  pretences, 
although  the  prosecutor  had  accepted  the  horses. 

Cresswell  J. — Did  not  the  decision  in  that  case 
proceed  on  the  counts  for  conspiracy  ? 

Brett.  Yes;  but  in  the  judgment  Lord  Denman 
C.  J.  says,  that  the  execution  of  a  contract  between 
the  same  parties  does  not  secure  from  punishment 
the  obtaining  of  money  under  false  pretences  in  con 

(a)  5  Queen's  Bench  Rep.  49. 


CROWN  CASES  RESERVED.  31 

formity  with  that  contract ;  and  upon  the  authority  of  1856. 
this  case  JRegina  v.  Abbott  {a)  was  decided.  There  Roebuck's 
the  prisoner  induced  the  prosecutor  to  buy  a  parti- 
cular cheese  by  falsely  pretending  that  the  "  tasters" 
which  he  took  from  the  cheese  were  part  of  it,  whereas 
in  truth  the  "tasters"  had  been  taken  from  a  cheese 
of  a  superior  character,  and  fraudulently  inserted  in 
the  cheese  that  was  sold.  The  prisoner  was  convicted, 
and  the  Judges,  upon  consideration,  confirmed  the 
conviction,  although  the  prosecutor  had  accepted  and 
taken  away  the  cheese. 

Parke  B Was  that  case  argued  by  counsel  1 

Brett.  No ;  but  it  is  a  considered  judgment  by 
Pollock  C.  B.,  Parke,  Alderson  and  Rolfe  Bs,, 
Coltman,  Maule,  Williams,  Coleridge  and  Wight- 
man  Js. 

Jervis  C.  J. — It  was  decided  before  the  establish- 
ment of  the  Court  of  Criminal  Appeal. 

Parke  B. — We  relied  on  the  authority  of  Regina 
v.  Kenrick,  and  if  that  be  bad  law  the  decision  in 
Regina  v.  Abbott  cannot  be  supported. 

Brett.  In  Regina  v.  Ball  (b),  which  was  decided 
before  Regina  v.  Kenrick,  the  facts  were  the  same  as 
in  the  present  case.  The  prisoner  pretended  that 
eleven  thimbles,  which  he  produced  to  a  pawnbroker, 
and  on  which  he  asked  five  shillings,  were  silver; 
but  the  thimbles  were  tested,  and  found  not  to  be 
silver,  and  nothing  was  advanced  upon  them.  This 
was  held  to  be  an  attempt  to  obtain  money  by  false 
pretence.  In  Reg.  v.  Ball,  a  case  of  Regina  v.  Tabram, 
said  to  have  been  tried  before  Adams  Serjt.,  was  cited. 
There  the  prisoner  falsely  pretended  to  a  pawnbroker, 
on  one  occasion,  that  a  certain  material,  which  he 
produced,  was  "gold  shruff;"  and  on  another  occa- 

(o)  1  Den.  C.  C.  273.  (b)  Car.  &  Marsh.  249. 
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1856.  sion  that  an  article  he  produced  was  "  ribbon  gold," 
Roebuck's  and  it  appeared  that  gold  shruff  and  ribbon  gold  were 
ase"  worth  3/.  18s.  an  ounce ;  but  the  article  which  the 
prisoner  produced  was  worth  only  18s.  an  ounce.  The 
prisoner  was  convicted  ;  but  Adams  Serjt.  afterwards 
mentioned  the  case  to  several  of  the  Judges,  and 
they  were  of  opinion  that  the  mere  assertion  that  the 
article  produced  was  what  in  fact  it  was  not  was  not 
sufficient  to  sustain  the  conviction.  It  is  quite  clear, 
however,  that  the  Judges  who  were  consulted  in 
Regina  v.  Ball  were  not  satisfied  with  the  account  of 
that  case,  and  overruled  it. 

In  the  case  of  Regina  v.  Stephens  (a)  the  prisoner 
represented  that  certain  ingots  which  he  sold  to  the 
prosecutor  were  silver,  whereas  they  were  not,  and 
thereby  obtained  money  from  the  prosecutor,  who 
kept  the  ingots,  and  it  was  held  that  the  prisoner  was 
rightly  convicted. 

The  objection  that  the  money  was  obtained  by  a 
contract  and  not  by  the  false  pretence,  must,  if  valid, 
have  prevailed  in  Regina  v.  Copeland  (b).  There  the 
defendant  pretended  that  he  was  an  unmarried  man, 
and  thereby  obtained  a  promise  of  marriage  from  the 
prosecutrix,  who  afterwards  refused  to  marry  him. 
On  such  refusal  he  falsely  pretended  that  he  was  an 
unmarried  man,  and  entitled  to  bring  an  action 
against  the  prosecutrix  for  breach  of  promise  of  mar- 
riage, by  means  of  which  he  obtained  from  her  100?. 
Lord  Denman  C.J.  left  it  to  the  jury  to  say  whether 
the  money  was  obtained  by  the  false  pretence  that  the 
prisoner  was  single,  and  on  their  finding  that  it  was, 
Lord  Denman  C.  J.  and  Maule  J.  were  both  of  opi- 
nion that  the  evidence  was  sufficient  to  support  the 
verdict ;  and  Maule  J.  was  further  of  opinion,  that 

(a)  1  Cox  C.  C.  S3.  (b)  Car.  &  Marsh.  516. 
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the  pretence  of  the  prisoner  that  he  was  entitled  to       1856. 
maintain  an  action  for  breach  of  promise  of  marriage  r0Ebuck-s 
was  a  sufficient  false  pretence  within  the  statute.    I       Case> 
admit  that  this  last  proposition  seems  to  go  rather  far 
as  to  what  is  a  representation  of  that  which,  if  true, 
would  be  an  existing  fact. 

Parke  B. — Yes  it  does. 

Brett.  I  quote  the  case  to  shew  that  where  there 
is  a  contract  it  is  not  necessarily  fatal  to  an  indict- 
ment, and  that  the  question  whether  the  money  was 
obtained  by  the  fraud  or  by  the  contract  is  for  the 
jury.  In  Regina  v.  Adamson  (a)  the  prisoner,  by 
falsely  representing  that  he  had  been  appointed  an 
emigration  agent,  induced  the  prosecutor  to  enter 
into  a  contract  of  partnership  by  deed,  and  pay  him 
a  sum  of  money,  and  it  was  held  that  he  was  rightly 
convicted  of  obtaining  the  money  by  false  pretences. 

Cresswell  J There   the    prisoner   induced  the 

prosecutor  to  contract  for  the  purchase  of  something 
which  he  did  not  possess  ;  but  here  the  prisoner  offers 
a  particular  thing,  which  he  has,  though  he  makes  a 
misrepresentation  as  to  its  quality. 

Jervis  C.  J. — It  is  admitted  that  if  a  man  pro- 
fesses to  sell  me  a  carriage,  which  he  fraudulently 
states  he  has  in  his  possession,  and  thereby  induces 
me  to  pay  for  it  beforehand,  and  he  has  not  in  fact 
got  one,  be  obtains  the  money  from  me  by  false 
pretences ;  but  it  is  said,  that  if  I  ask  him  for  a  gold 
chain,  and  he  gives  me  a  brass  one,  asserting  that  it 
is  gold,  he  is  not  guilty  of  an  indictable  false  pretence. 
I  do  not  see  the  distinction ;  in  the  one  case  I  do  not 
get  the  carriage,  and  in  the  other  I  do  not  get  the 
gold  chain. 

Parke  B. — In  the  one  case  you  get  nothing,  in 
the  other  you  get  something.     Suppose  an  estate  is 

(o)  2  Moo.  C.  C.  286. 
VOL.  I.  D 
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18.56.       not  of  so  much  value  as  it  is  represented  to  be,  you 

Roebuck's      get    a   9U^  Pr0  9U0  ^0r  a  Rreat  Part  °^  y0ur  Pnrcnase 

Case.  money.  If  a  variance  between  the  thing  contracted 
for  and  the  thing  delivered  under  the  contract  ren- 
dered a  man  indictable,  there  would  be  no  end  of 
indictments,  and  it  would  render  an  immense  number 
of  transactions  in  common  life  the  subject  of  criminal 
proceedings. 

Brett.  The  non-fulfilment  of  a  contract  is  clearly 
not  within  the  statute,  nor  a  criminal  offence.  A 
mere  contract  is  no  assertion  of  anything,  but  only 
an  alternative  undertaking,  as  to  do  a  certain  act,  or 
deliver  a  certain  thing,  or  on  failure  to  pay  damages. 
That  is  the  ruling  in  Rex  v.  Codrington  (a) ;  but  if, 
in  the  course  of  contracting,  a  wilfully  false  statement 
of  a  fact  is  made,  the  question  is  raised  which  is  now 
under  discussion.  In  Regina  v.  Archer  (b)  the  pri- 
soner, by  falsely  pretending  that  he  was  welVknown 
to  Smith  Sf  Co.  persuaded  the  prosecutors  to  enter 
into  a  contract  with  him,  under  which  goods  were 
delivered,  and  it  was  held,  notwithstanding  the  con- 
tract, that  the  prisoner  was  rightly  convicted.  And 
in  Regina  v.  Blomfield  (c),  where  the  prisoner  induced 
the  prosecutrix  to  purchase  a  bottle  of  medicine, 
which  she  accepted  and  took  away,  by  falsely  pretend- 
ing that  he  was  the  person  who  had  cured  a  par- 
ticular patient,  the  prisoner  was  convicted  and 
punished. 

Parke  B. — That  was  not  a  false  pretence  as  to  the 
quality  of  the  article  sold.  People  must  be  careful 
how  they  commend  the  goods  they  sell,  if  they  are  to 
be  prosecuted  for  it. 

Brett.     In    Rex   v.    Freeth  (d)    it    was  held  that 

(a)  1  Car.  &  P.  661.  (cj  Car.  &  Marsh.  537. 

<fi)  Dears.  C.  C.  449.  (<0  Russ.  &  Ry.  C.  C.  127. 
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uttering  a  forged  note  as  a  genuine  one  wa9  within       1856. 
the  statute ;  and  so  in  Regina  v.  Coulson  (a),  where  Roebuck's 
the  prisoner  passed,    and  the  prosecutor  accepted,  a        Case- 
note  on  a  bank  of  Elegance   for   a  bank  note.      In 
Rex  v.  Parker  (b)  the  prisoner  gave,   in  payment  for 
a  watch,  a  check  on  a  bank  where  he  had  no  account, 
and  it  was  held  that  the  pretence  thereby  acted  that 
he  had  funds  at  the  bank  was  sufficient,  though  the 
cheque  had  passed  between  the  parties.     In  Rex  v. 
Reed  (c)    the  prisoner  had   sold    coals  with   a   false 
representation  of  their  weight.     That  case  was  tried 
before  Tindal  C.  J.,  and  the  prisoner  was  convicted  ; 
but   it   appears  from  the  report   that  the  prisoner's 
counsel   having   moved  in    arrest  of  judgment,    the 
question  whether  the  false  pretence  was  within  the 
statute  was  reserved  ;   and  in  the  ensuing  Term  the 
case  was  considered  by  the  Judges,  who  held  the  con- 
viction wrong.     The  decision  seems  to  have  turned 
upon   a   point   of  pleading,    and    Lord    Denman,  in 
Hamilton  v.  Regina  (d),  on  this  case  being  cited  said, 
"  I  am  sure  that  Rex  v.  Reed  was   not   before    the 
Judges.     That  decision  is  not  overruled  now,  for  it 
never  took  place"  (e).     The  case  is  also  observed  on 
by  Parke  B.  in  Regina  v.  Bates  (f). 


(a)  1  Den.  C.  C.  592.  fifteen  Judges.     The  following  ex- 

(i)  7  Car.  &  P.  825.  tract  from  the  Home  Circuit  Re- 

(c)  7  Car.  &  P.  848.  cords  has  been  furnished  by  Mr. 

(.d)  9  Queen's  Bench  Rep.  279.  Straight. 

(/)  3  Cox.  C.  C.  201.  "  Sussex  Lent  Assizes,  1837-— 
(e)  Carrington,  amic.  cur.  stated  Verdict, 
that   Mr.   Straight,   the   Clerk  of  "Puts.— Jury  say  Guilty. 
Assize,  had   searched   the  Circuit  "Henry    Reed. — Unlawfully,    by 
Records,  and  had  found  that  the  false  pretences,  obtaining  from 
case  of  Regina  v.  Reed  had  in  fact  Lawrence  Coppard  a  sovereign, 
been   considered  by  the    Judges.  with  intent  to  cheat  and  de- 
It  may  also  be  observed,  that  the  fraud  him  of  part  thereof,  to 
case  is  referred  to  in   a   note  to  wit  10*. 
Regina  v.  Ball  (Car.  &  Marsh.  253),  "  Judgment  respited  on  a  point 
as   having  been   decided    by   the  of  law,  and   having   entered  into 

D  2 
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1856.  In  Regina  v.  Barnard  (a)  the  prisoner,  by  repre- 

Roebuck's  senting  that  he  was  an  undergraduate,  obtained  credit 

Case-        on  a  contract,  yet  it  was  held  that  he    was  rightly 
convicted. 

In  Regina  v.  Wells  (b),  tried  before  Littledale,  J., 
at  the  Lent  Assizes  on  the  Home  Circuit  in  1840,  the 
prisoner  was  indicted,  for  that  he  had  pretended  that 
a  piece  of  paper  of  no  value,  which  he  produced  to 
the  prosecutrix,  was  a  bank  of  England  note  for  51., 
and  of  the  actual  value  of  51,  whereas,  &c.  The 
note  was  a  bank  of  Elegance  note  tendered  for  51. 
The  prisoner  told  the  prosecutrix  it  was  a  bank  of 
England  note.  The  prosecutrix  had  bad  eyesight 
and  generally  used  spectacles,  but  had  them  not  with 
her  when  she  changed  the  note.  The  prisoner  was 
convicted. 

There  was  a  similar  conviction  before  Lord  Den- 
man,  C.  J.,  at  the  Essex  Lent  Assizes,  1841,  in  the 
case  of  Regina  v.  Pindle. 

In  Regina  v.  Daniel  Mathews,  tried  before  Parke,B., 
at  the  Lent  Assizes  for  Kent,  in  1841,  the  prisoner  was 
indicted  for  obtaining  a  watch  from  Thomas  Aliwood, 
by  falsely  pretending  that  certain  articles  which  he 
produced  were  made  of  gold,  and  were  of  the  value 
of  251. ;  whereas  in  truth,  &c,  they  were  not  made  of 
gold.     The  prisoner  was  convicted  and  punished. 

recognizance  with  two  sureties  for  "  Said  Henry  Reed  pleaded  guilty 
his  appearance  at  the  next  assizes,  to  another  indictment  for  ob- 
is discharged."  taining    unlawfully,    by  false 

pretences,   18*.  in    money  of 

"Sussex  Summer  Assizes,  1837.  William  Ellis,  with  intent  to 

"  Henry  Reed.  —Convicted  at  the  cheat  and  defraud  hitn  of  part 

last  assizes  of  a  misdemeanor,  thereof,  to  wit  8s.  lid." 

when  a  point  of   law  arising  (a)  7  Car.  &  P.  784. 

judgment  was  respited.    Now  (6)  This   and  the   subsequently 

Lord    Denman   delivered    the  mentioned  cases  on  the  Home  Cir- 

opinion  of  the  Judges  that  the  cuit  have   not  been  reported,  but 

conviction  was  wrong.    Judg-  were  supplied  to  the  learned  Coun- 

ment  arrested. — Recognizance  sel  by  Mr.  Straight,  the  Clerk  of 

discharged."  Assize  on  that  Circuit. 
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All  these  cases  therefore  have   been  decided,   ir%     1856. 
spite  of  the  objection  which  is  now  suggested.     The   roebuck's 
cases  seem  to  support  the  proposition  which  has  been        Ca8e- 
submitted,  that  in  every  case  the  question,  whether 
the  money    was  advanced   upon   the   false   pretence 
alleged  is  a  question  for  the  jury,  and  if  found  by 
them  in   the  affirmative  the  prisoner  must  be  con- 
victed.    It  is  singular  that  the   present  statute  was 
passed  in  order  to  meet  the  cases  of  pretences  made 
without  a  false  token  passing,  it  being  then  admitted 
that  where  there  was  a  false  token  there  was  a  crime  ; 
but  according   to   the   present  objection  there   is   a 
crime  where  there  is  no  token,  and  no  crime  where 
there  is  one. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  on  3rd 
May,  1856. 

Lord  Campbell  C.  J In  this  case  which  has  been 

standing  for  judgment  some  time  we  are  of  opinion 
that,  both  upon  principle  and  according  to  the  decided 
cases,  the  conviction  is  right. 

Cresswell  J. — I  am  of  opinion  that  the  conviction 
is  right  upon  the  authority  of  decided  cases. 

Alderson  B. — I  am  of  the  same  opinion  ;  not 
agreeing  with  the  decided  cases,  but  yielding  to  their 
authority. 

Wightman  J I  am  of  the  same  opinion  as  I  feel 

myself  bound  by  the  authority  of  the  decided  cases 
upon  the  question. 

Lord  Campbell  C.  J. — Begina  v.  Ball  (a)  appears 
to  be  an  authority  expressly  in  point,  and  I  entirely 
approve  of  the  principle  on  which  that  decison  may 
rest.     Under  such  circumstances  the  party  who  has 

(a)  Car.  &  Marsh.  240. 
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1856.       succeeded  in  defrauding  the  pawnbroker,  the  money 
Roebuck's   being  advanced  upon  the  faith  of  the  false  representa- 

Case-  tion,  comes  clearly  within  7  &  8  Geo.  4.  c.  29.  s.  53. ; 
for,  by  fraudulently  representing  as  an  existing  fact 
that  which  he  knew  not  to  be  an  existing  fact,  he 
obtained  the  money  from  the  pawnbroker  "  with 
intent  to  defraud  him  of  the  same."  Having  the 
animus  furandi  he  actually  steals  the  money  under 
pretence  of  a  contract  of  borrowing  on  pledge  ;  and 
the  statute  deprives  him  of  the  technical  defence  that 
there  was  not  a  larcenous  asportation.  I  think  it 
makes  no  difference  that  the  chain,  which  has  in  it  no 
silver,  is  of  "a  composition  worth  about  a  farthing  an 
ounce."  It  was  in  no  respect  the  thing  bargained  for 
and  it  was  of  no  value  to  the  prosecutor.  This  case 
cannot  properly  be  distinguished  from  the  cases  on 
"  flash  notes ;"  for  the  paper  on  which  these  notes 
are  written  or  printed  is  of  some  value,  although 
infinitesimally  small. 

Therefore,  entertaining  the  most  sincere  respect  for 
my  learned  brothers  who  have  doubted  whether  the 
present  defendant  was  properly  convicted,  I  must 
confess  that  I  have  never  been  able  to  entertain  any 
doubt  upon  the  subject.  At  the  same  time  I  think  it 
right  to  say  that,  although  the  doctrine  seems  to  me  to 
be  untenable  that  there  can  be  no  false  pretence  within 
the  statute  if  it  be  made  in  the  course  of  a  contract,  I 
should  have  been  very  loath  to  concur  in  the  doctrine 
which  was  laid  down  obiter  in  Rex  v.  Kenrick  (a) 
and  was  acted  upon  in  Regina  v.  Abbott  (b) ;  and  I 
should  have  been  inclined  to  adhere  to  the  decision  of 
Littledale  J.  in  Rex  v.  Codrington  (c) .  If  the  defend- 
ant intended  by  his  false  representation  not  to  steal 
the  money,  but  only  to  get  a  better  bargain  or  to 

(a)  5  Queen's  Bench  Rep.  49.  (6)  l  Den.  C.  C.  273. 

(c)  1  Car.  &  P.  661. 
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obtain  an  advantage  to  himself  which  he  would  not  1856. 
otherwise  have  obtained,  the  other  party,  having  an  Roebuck's 
equivalent,  although  not  of  the  full  value  which  he  was  Case- 
entitled  to  expect,  I  should  have  had  great  difficulty 
in  saying  that  this  was  intended  by  the  statute  to  be  the 
subject  of  a  criminal  prosecution.  Such  an  extension 
of  the  penal  code,  embracing  warranties  given  with  a 
scienter,  and  the  extravagant  laudation  of  goods  by 
the  seller,  against  which  a  cautious  buyer  might 
guard  himself  can  hardly  be  considered  to  have  been 
the  object  of  the  legislature  in  passing  any  of  the 
statutes  respecting  false  pretences.  It  must  have  been 
difficult  for  Judges,  in  construing  those  statutes,  to 
lay  down  a  rule  which  would  apply  to  all  fraudulent 
transactions,  showing  which  are  indictable  and  which 
the  subject  only  of  a  civil  action ;  but  it  might  per- 
haps have  been  considered  a  question  for  the  jury 
whether  the  defendant,  by  the  false  representation, 
intended  to  get  possession  of  money,  &c.  without  any 
equivalent,  or  only  to  obtain  an  unfair  advantage  in  a 
contract. 

At  all  events  the  present  conviction  appears  to  me 
to  be  clearly  right. 

Jervis  C.  J. — I  have  not  thought  it  necessary  to 
say  any  thing  in  this  case,  because  I  concur  with  the 
rest  of  the  Court  to  the  full  length  of  supporting  this 
conviction.  I  know  that  many  of  my  brothers  concur 
in  that  view,  simply  because  they  have  felt  themselves 
bound  by  the  authorities.  I  abstained,  the  rather  from 
making  observations,  because  as  we  are  confessing 
that  we  are  bound  by  authority  I  thought  it  not 
prudent,  to  throw  out  doubts,  by  which  at  the  same 
time  we  are  saying  we  are  bound  we  should  shake 
the  authority  of  the  cases  to  which  we  adhere  ;  and 
further,  because  as  the  general  result  is  but  the  affirm- 
ance of  the  conviction  justified  by  authority,  everything 
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1856.       which  is  thrown. out  otherwise  is  merely  conflicting 

Roebuck's    opinion    and   not   to    be    bindirlg    in    otner    caSeS'      I 
Case.        concur  with  the  Court  in  the  result  that  the  convic- 
tion should  be  affirmed. 

Crompton  J.— I  do  not  see  any  reason  to  disagree 
with  the  judgment  which  has  been  pronounced  after 
the  decided  cases;  and  I  should  agree  with  Lord 
Campbell  if  the  case  had  found  that  the  chain  was  of 
no  value ;  but  it  is  not  so  stated.  I  do  not  disagree 
with  the  decision,  because  it  falls  within  the  case  of 
Regina  v.  Abbott. 

Conviction  affirmed  (a). 

(a)  Parke  B.  had  retired  from  the  Bench  before  this  judgment  was  given. 


1856.  REGINA  v.  WILLIAM  GARDNER. 


The  prisoner,  The  following  case  was  reserved  and  stated  for  the 
by  falsely       consideration  and  decision  of  the  Court  of  Criminal 

pretending 

that  he  was     Appeal  by  the  chairman  of  the  General  Quarter  Ses- 

cer,  induced    sions  for  the  county  of  Kent. 

the  prosecu-        ^  tjje  Generai  Quarter  Sessions  of  the  Peace  for 

tnx  to  enter  , 

into  a  con-  the  county  of  Kent,  holden  at  Maidstone,  on  Thurs- 
tcf  lodge  and  day,  the  3rd  day  of  January,  1856,  before  the  Right 

board  him  Honourable  Charles,  Earl  of  Romney,  James  Espi- 
al a  guinea  '  •>  « 

a  week,  and  nasse,  and  Henry  Shovell  Marsham,  Esquires,  and 
contract  he  others,  her  Majesty's  Justices  of  the  Peace  for  the 
was  lodged     ggj^  C0UnfV    William  Gardner  was  tried  upon  an  in- 

and  supplied  ■>  ' 

with  various 

articles  of 

food.     Held,  that  a  conviction  for  obtaining  the  articles  of  food  by  false  pretences  could 

not  be  sustained,  as  the  obtaining  of  the  food  was  too  remotely,  the  result  of  the  false 

pretence. 
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dictment  charging  him  as  follows: — That  he  did,  on  1856. 
the  13th  day  of  November,  1855,  unlawfully,  know-  Gardner's 
ingly  and  falsely  pretend  to  one  Ellen  Henrietta  Case- 
Brunsden,  that  the  name  of  him,  the  said  William 
Gardner,  was  William  Edgar  De  Lancy,  and  that 
he,  the  said  William  Gardner,  was  paymaster  of  the 
ship  called  the  Duke  of  Wellington,  and  that  the  said 
ship  was  then  lying  at  Portsmouth,  and  (the  said 
William  Gardner  being  then  dressed  in  naval  officer's 
uniform)  that  he,  the  said  William  Gardner,  was  the 
son  of  a  half-pay  officer,  who  was  living  at  Chelsea, 
and  that  his  brother  was  a  lieutenant-colonel  in  the 
army,  by  means  of  which  said  false  pretences  the  said 
William  Gardner  did  then  and  there  obtain  of  and 
from  the  said  Ellen  Henrietta  Brunsden  twenty 
pounds  weight  of  bread,  twelve  pounds  weight  of 
meat,  three  pounds  weight  of  butter,  one  pound 
weight  of  cheese,  three  pounds  weight  of  sugar,  six 
quarts  of  beer,  and  ten  quarts  of  coffee,  and  other 
articles  of  food,  together  of  the  value  of  thirty  shil- 
lings, of  the  goods  and  chattels  of  the  said  Ellen 
Henrietta  Brunsden,  with  intent  then  and  there  to 
cheat  and  defraud,  whereas  in  truth  and  in  fact  the 
name  of  the  said  William  Gardner  was  not  William 
Edgar  De  Lancy,  and  whereas  in  truth  and  in  fact 
the  said  William  Gardner  was  not  the  paymaster  of 
the  said  ship  called  the  Duke  of  Wellington,  nor  was 
the  said  ship  then  lying  at  Portsmouth.  And  whereas 
in  truth  and  in  fact  the  said  William  Gardner  was  not 
the  son  of  a  half-pay  officer  who  was  residing  at 
Chelsea,  but  was  the  son  of  one  William  Gardner,  a 
collector  of  rates  at  Sheerness ;  and  whereas  in  truth 
and  in  fact  the  said  William  Gardner  had  not  a 
brother,  who  was  a  lieutenant  colonel  in  the  army  ; 
against  the  form  of  the  statute,  &c. 
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1856.  The  evidence  on  the  part  of  the  prosecution,  as  far 

Gardner's  as  is  material  for  the  purpose  of  this  case  was,  that  on 
Case-  the  13th  day  of  November  last  the  defendant,  wearing 
the  dress  of  a  naval  officer,  engaged  a  lodging  of 
Ellen  Henrietta  Brunsden  (the  prosecutrix)  at  the 
rate  of  ten  shillings  per  week  ;  that  on  the  17th  day 
of  November  the  defendant  expressed  himself  to  pro- 
secutrix as  being  comfortable,  and  that  he  should  be 
likely  to  remain  some  time,  and  stated  that  he  was 
paymaster  of  the  Duke  of  Wellington,  and  his  name 
was  DeLancy,  that  the  defendant  continued  a  lodger 
till  the  25th  of  November,  and  then  expressed  a  wish 
to  become  a  boarder,  and  an  arrangement  was  accord- 
ingly entered  into  that  he  should  become  a  boarder  at 
a  guinea  a  week,  that  the  prosecutrix  supplied  the 
defendant  with  board,  consisting  of  cooked  meat,  tea, 
sugar,  bread,  butter,  cheese  and  beer,  for  the  six  days 
following,  but  the  defendant  did  not  pay  her  any 
thing  for  the  lodging  or  board. 

Upon  the  case  for  the  prosecution  being  closed,  it 
was  submitted  by  counsel  for  the  prisoner  that  the 
contract  for  board  was  a  mere  addition  to  the  first 
contract  for  lodging,  and  that  what  the  defendant  in 
fact  obtained  by  the  false  pretences  was  an  alteration 
of  the  first  contract,  and  not  goods  within  the  mean- 
ing of  the  statute. 

The  Chairman  overruled  the  objection,  and  left 
the  case  to  the  jury,  who  returned  a  verdict  of  guilty. 
Counsel  for  the  prisoner  then  applied  to  the  Court 
to  reserve  the  case  for  the  opinion  of  the  Court  of 
Criminal  Appeal  upon  the  objection  taken,  alleging 
that  a  case  similar  to  this  was  then  before  the  Court 
for  decision.  The  Court  thereupon  postponed  passing 
sentence  on  the  prisoner,  but  ordered  him  to  be 
detained  in  custody. 


CROWN  CASES  RESERVED.  43 

The  opinion   of  the  Court  is  requested,    whether  1856. 

the  objection  taken  by  the  prisoner's  counsel  is  valid  Gaedner.s 

in  law  ?  Case. 

Romney,  Chairman. 

This  case  was  argued  on  26th  April,  1856,  before 
Jervis  C.  J  ,  Coleridge  J.,  Cresswell  J.,  Erle  J., 
and  Martin  B. 

Horn  appeared  for  the  Crown,  and  Eibton  for  the 
prisoner. 

Ribton,  for  the  prisoner.  The  conviction  was 
wrong.  It  is  important  to  observe  the  dates.  When 
the  false  statement  was  made,  neither  money,  chattel, 
or  valuable  securit}'  was  obtained  by  it ;  and  obtaining 
lodging  by  a  false  pretence  is  not  an  offence  within 
the  statute.  On  the  25th  November,  when  the  con- 
tract to  board  was  obtained  no  false  pretence  was 
made. 

Coleridge  J. — Would  it  not  be  a  question  for  the 
jury,  whether  there  was  not  a  continuing  false  pre- 
tence ? 

Ribton.  To  obtain  a  contract  by  a  false  pretence 
is  not  within  the  act.  It  is  not  obtaining  goods. 
Here,  if  any  thing  besides  the  lodging  was  obtained 
by  the  false  pretence  it  was  not  food,  but  simply  a 
new  contract  to  supply  board,  and  that  would  not  be 
within  the  statute.  The  board  might  have  been  sup- 
plied, not  in  consequence  of  the  false  pretence  made 
when  the  contract  for  the  lodging  was  obtained,  but 
in  consequence  of  the  prisoner's  manners  and  conduct 
after  that  time,  and  whilst  he  was  a  lodger. 

Coleridge  J — Yes ;  but  your  point  is,  that  there 
was  no  evidence  to  go  to  the  jury,  even  supposing 
the  interval  between  the  false  pretence  and  the  con- 
tract had  only  been  an  hour. 

Ribton.  It  is  quite  clear,  that  to  obtain  lodging 
alone  would   not  be   within    the   statute.     Here  the 
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1856.  contract  is  for  board  and  lodging  united,  and  it  is 
Gardner's  doubtful  whether  in  any  case  obtaining  board  and 
Case.  lodging  would  be  within  the  statute.  It  would  always 
be  difficult  to  separate  the  two  so  as  to  show  that  the 
articles  of  food  were  obtained  by  means  of  the  false 
pretence ;  but  here,  at  all  events,  the  evidence  fails 
altogether  to  connect  the  obtaining  of  the  food  with 
the  false  pretence. 

Horn,  for  the  Crown.  It  is  indisputable  law  that 
the  intervention  of  a  contract  is  no  answer  to  a 
charge  of  obtaining  goods  by  false  pretences  if  the 
contract  be  part  of  the  fraud.  Here  the  prisoner  has 
obtained  goods  by  means  of  his  false  pretences,  and 
the  fact  that  the  contract  was  to  pay  for  the  board 
and  lodging  together  does  not  make  it  less  an  obtain- 
ing of  goods.  In  Regina  v.  Kenrick  (a)  the  money 
was  obtained  upon  the  sale  of  horses  which  the  pro- 
secutor was  induced  to  buy  by  a  false  pretence. 

Cresswell  J. — That  is  a  remarkable  case.  Sir 
F.  Thesiger,  who  appeared  for  the  Crown,  abandoned 
the  counts  for  obtaining  the  money  by  false  pre- 
tences. 

Jervis  C.  J. — That  case  is  now  under  consider- 
ation in  Regina  v.  Burgon  (b)  and  Regina  v.  Roe- 
buck (c) . 

Horn.  The  decision  in  Regina  v.  Kenrick  was 
acted  upon  and  affirmed  in  Regina  v.  Abbott  (d). 
Where  money  was  borrowed  from  the  drawer  of  a  bill 
by  the  acceptor  for  the  alleged  purpose  of  paying  it, 
and  upon  a  fale  pretence  that  he  was  prepared  with 
the  residue,  it  was  held  to  be  within  the  statute,  Rex 
v.  Crossley  (e)  ;  and  so  it  was  held  where  a  baker 
delivered  short  weight  to  the  poor,  and  presented 
tickets  as  if  he  had  delivered  full  weight  according  to 

(a)  5  Queen's  Bench  Rep.  49.  (cZ)  1  Den.  C.  C.  273  ;   2  Car.  & 

(6)  Antl,  p.  11.  Kir.  630. 

(c)  Ante,  p.  24.  (e)  2  Moo.  &  Rob.  17. 
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his  contract,  Regina  v.Eagleton{a).     The  decision  in       1856. 
Regina  v.   Codrington  (b)  cannot  be  considered  law    Gardner's 
unless  it  can  be  distinguished  from   the  subsequent       Case' 
cases  of  Regina  v.  Kenrick  and  Regina  v.  Abbott,  on 
the  ground  that  the  false  pretence  was  not  sufficiently 
proved. 

Jervis  C.  J.  —The  difficulty  in  the  case  of  contracts 
is,  where  the  party  deceived  gets  not  the  consider- 
ation which  he  expects,  but  something  like  it. 

Horn.  In  this  case  the  false  pretence  is  clearly 
proved  ;  it  was  a  continuing  pretence,  and  the  pro- 
secutrix acting  upon  it  was  eventually  induced  to 
supply  the  prisoner  with  board  as  well  as  lodging. 
It  is  objected  that  lodging  is  not  within  the  statute. 
Land  is  not  within  the  statute ;  but  suppose,  by  a  false 
pretence,  I  get  an  estate  and  a  purse  of  gold  ?  The 
articles  of  food  which  the  prisoner  obtained  were 
chattels  within  the  meaning  of  the  statute ;  and  the 
fact  that  the  prisoner  gained  lodging  as  well  as  board 
cannot  make  any  difference.  The  question  whether 
the  food  was  obtained  by  the  false  pretence  was  for 
the  jury,  and  they  have  found  that  it  was. 

Ribton  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  on  3rd 
May,  1856,  by 

Jervis  C.  J In  this  case,  which  was  argued  before 

us  on  Saturday  last,  the  Court  took  time  to  consider, 
principally  with  a  view  of  first  taking  into  consider- 
ation the  cases  of  Regina  v.  Roebuck  and  Regina  v. 
Burgon,  which  have  just  been  disposed  of.  It  was 
an  indictment  for  obtaining  goods  under  false  pre- 
tences,  the   circumstances   being,  that  the   prisoner 

(a)  Dears.  C.  C.  «15.  (b)  1  Car.  &  P.  661. 
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1856.  represented  himself  to  be  the  paymaster  of  the  Duke 
Gardner's  of  Wellington,  of  the  name  of  JDe  Lancy,  upon  which 
he  made,  with  the  prosecutrix,  a  contract  for  board 
and  lodging,  at  the  rate  of  one  guinea  a  week,  and  he 
was  lodged  and  fed  as  the  result  of  the  contract  in 
consequence  of  the  engagement  so  entered  into  upon 
that  which  was  found  to  be  a  false  pretence ;  and  the 
question  which  was  submitted  to  us  was,  whether  it 
was  a  false  pretence  within  the  statute ;  or  rather 
whether  the  conviction  was  right  ?  That  we  have 
considered,  and  on  consideration  we  are  of  opinion 
that  the  conviction  was  not  right,  because  we  think 
that  the  supply  of  articles,  as  it  was  said  upon  the 
contract  made  by  reason  of  the  false  pretence  was  too 
remotely  the  result  of  the  false  pretence  in  this  par- 
ticular instance  to  become  the  subject  of  an  indict- 
ment for  obtaining  those  specified  goods  by  false 
pretences.  We  therefore  think  the  conviction  should 
be  reversed. 

Conviction  quashed. 
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REGINA  v.  BENJAMIN  SCOTT.  1856. 


The  following  case  was  reserved  and  stated  for  the  A  bankrupt 
consideration  and  decision  of  the  Court  of  Criminal  amnationf" 

Appeal  by  WlLLES  J.  under  section 

7->      •       ■      ci  -ii  -j   117  of  the 

Benjamin  Scott,  a  bankrupt,  was  tried  and  convicted  Bankrupt 
before  me  at  the  Yorkshire  Spring  Assizes,  1856,  for  ^^"5" 
mutilating  one  of  his  trade  books  on   the  following  (12  &m  Vict. 
count.     "  The  jurors  for  our  Lady  the  Queen  upon  bound  to 
their  oath  present,  that  heretofore  and  after  the  making  {J™^,,^1 
and  coming  into  operation  of  a  certain  Act  of  Parlia-  touching 

Tnittfirs  1*6™ 

ment  made  and  passed  in  a  certain  Session  of  Parlia-  ]ating  t0  his 
ment,  holden  in  the  twelfth  and  thirteenth  years  of  the  *rade  dea!" 

J  ingsorestate, 

reign  of  her  present  Majesty,  called  'The  Bankrupt  or  which  may 
Law  Consolidation  Act,  1849  ;'   and  before  and  at  the  cj"se  any 
time  of  the  committing:  of  the  offence  hereinafter  next  secret  grant' 

1  -ht  conveyance, 

mentioned,  to  wit,  on  the  twenty-third  day  of  Novem~  orconceal- 
ber  in  the  year  of  our  Lord   1855,  Benjamin  Scott,  ™nds°tene! 

hereinafter  mentioned,  was  a  trader  liable  to  become  ments,  goods, 
11  •  1  ■      1     •  1  •         pi         -i  pi°ney>  °r 

bankrupt  within  the  intent  and  meaning  01  the  said  debts,  al- 

Act,  and  of  the  law  then  in  force  relating  to  bank-  f™^ 

rupts  in  Enqland;   and  that  he  the  said  Benjamin  criminate 

v  *  '  J  himself;  and 

(per  Lord 
Campbell  C.  J.,  Alderson  B.f  Willes  J.  and  Bramwell  B. ; — Coleridge  J. 
dissentiente,)  such  answers  may  afterwards  be  given  in  evidence  against  him  upon  a 
criminal  charge. 

In  an  indictment  against  a  bankrupt,  under  section  252  of  the  said  statute,  for  muti- 
lating his  books ;  it  was  alleged  that  before  and  at  the  time,  &c,  to  wit,  on  the  23rd 
November,  1855,  B.  S.  was  a  trader  liable  to  become  bankrupt  within  the  meaning  of  the 
said  Act,  and  that  he  for  more  than  six  months  next,  immediately  preceding  the  time  of 
filing  the  petition  for  adjudication,  Sec,  did  reside  and  carry  on  business  as  such  trader 
within  the  jurisdiction,  &c. ;  and  that  whilst  he  so  resided,  &c,  to  wit,  on  the  23rd 
November,  1855,  he  filed  with  the  registrar,  &c,  a  declaration  that  he  was  unable  to 
meet  his  engagements;  and  that  whilst  he  so  resided,  &c,  to  wit,  on  the  23rd  November, 
1855,  he  did  present  his  petition  for  adjudication.  Held,  after  verdict,  that  the  aver- 
ments in  the  indictment  were  sufficient  to  show  that  the  requirement  eMAiwertimrtS 
of  the  17  &  18  Vict.  c.  119.  s.  16.,  as  to  filing  the  declaration  of  insolvency,  had  been 
complied  with. 
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1856.  Scott,  for  more  than  six  months  next,  immediately 
Scott's  preceding  the  time  of  filing  the  petition  for  adjudica- 
Ca8e-  tion  of  bankruptcy,  hereinafter  mentioned  in  the 
Court  of  Bankruptcy  for  the  Leeds  district,  did  reside 
and  carry  on  business  as  such  trader  as  aforesaid,  to 
wit,  as  a  blanket  manufacturer,  dealer  and  chapman 
at  Earlsheaton  in  the  county  of  York,  and  within  the 
jurisdiction  of  the  said  Court  of  Bankruptcy  for  the 
Leeds  district.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  the  said  Benjamin 
Scott,  so  being  such  trader  as  aforesaid,  and  whilst  he 
so  resided  and  carried  on  his  business  as  such  trader  as 
aforesaid  within  the  jurisdiction  of  the  said  Court  of 
Bankruptcy  for  the  Leeds  district  afterwards,  to  wit, 
on  the  twenty-third  day  of  November  in  the  year  of 
our  Lord  1855,  did  file  with  the  Registrar  of  the  said 
Court  of  Bankruptcy  for  the  Leeds  district,  a  declara- 
tion in  writing  in  the  form  specified  in  Schedule  D, 
annexed  to  the  said  Act,  which  said  declaration  in 
writing  was  signed  by  the  said  Benjamin  Scott  and 
attested  by  an  attorney,  and  by  which  he  did  declare 
to  the  said  Court  of  Bankruptcy  for  the  Leeds  district, 
that  the  said  Benjamin  Seott  was  then  unable  to  meet 
his  engagements  with  his  creditors.  And  the  jurors 
aforesaid  upon  their  oath  aforesaid  do  further  present 
that  the  said  Benjamin  Scott,  whilst  he  so  resided  and 
carried  on  his  said  business  as  such  trader  as  aforesaid 
within  the  jurisdiction  of  the  said  Court  of  Bankruptcy 
for  the  Leeds  district,  afterwards,  to  wit,  on  the  said 
twenty-third  day  of  November  in  the  year  of  our  Lord 
1855,  and  within  two  months  from  the  filing  of  the 
said  declaration  in  writing  as  aforesaid,  did  present 
his  petition  for  adjudication  of  bankruptcy  against 
himself  as  such  trader  as  aforesaid  to  the  said  Court 
of  Bankruptcy  for  the  Leeds  district,  and  by  which 
said  petition  he  did  shew."    [It  then  set  out  the  terms 
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of  the  petition,  but  did  not  aver  that  the  petition  was       1856. 
attested  by  the  solicitor  for  the  bankrupt.     It  further      Scott's 
alleged  the  adjudication  and  other  requisites  of  the        Case" 
bankruptcy,  and  charged  the  offence.] 

The  evidence  against  him  consisted  principally  of 
his  own  examination  before  the  Court  of  Bankruptcy. 
The  following  is  a  specimen  of  that  examination. 

You  have  stated  that  the  entries  as  to  Clarkson's 
account  were  in  your  account  books  and  are  now 
torn  out.  I  now  ask  you,  where  are  those  leaves  or 
what  has  become  of  them  ? 

I  don't  know  nothing  about  the  leaves. 

That  answer  is  not  satisfactory,  and  if  you  do  not 
give  me  a  better  I  shall  commit  you  to  York  Castle 
until  you  do  answer. 

My  brother  was  there  at  the  time,  and  he  saw  Mr. 
Chambers  tear  them  out;  but  I  do  not  know  where 
they  were  put. 

When  did  your  brother  tell  you  they  were  torn 
out  ? 

Since  the  last  examination,  about  a  week  ago  or 
better. 

You  just  stated  you  did  not  know  who  tore  them 
out. 

I  don't  know  only  what  my  brother  told  me.  He 
said  Mr.  Chambers  had  torn  them  out. 

I  am  not  satisfied  with  your  answer,  and  unless  you 
tell  me  truth  as  to  those  leaves,  I  shall  commit  you. 

I  don't  know,  only  they  were  burnt  in  the  fire. 

Who  burnt  them  ? 

My  brother  told  me  Mr.  Chambers  burnt  them. 

When? 

At  the  time  when  they  were  torn  out  at  the  Wheat- 
sheaf. 

Where  is  the  Wheatsheaf? 

It  is  somewhere  in  Briggate. 

VOL.   I.  E 
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1856.  When  were  they  torn  out  there  ? 

'  ScoTT.s  The  very  day  the  books  were  delivered  into  the 

Case.        Court,  Monday,  26th  October. 

Then  how  could  you  use  them  to  make  out  your 
balance  sheet  ? 

It  was  wrong  saying  so.     I  told  a  lie. 

The  questions  put  under  threat  of  committal, 
and  the  answers  to  them,  related  to  the  bankrupt's 
trade  books.  The  answers  to  these  questions  must 
have  influenced  the  jury  against  the  prisoner,  and 
tended  to  cause  his  conviction. 

The  admission  of  the  examination  in  evidence  was 
objected  to  by  the  prisoner's  counsel,  but  I  allowed  it 
to  be  read,  and  reserved  the  question  of  its  admissi- 
bility for  the  opinion  of  the  Judges. 

The  defendant's  counsel  having  objected  that  the 
count  was  bad  in  arrest  of  judgment,  I  also  reserved 
that  question  ;  and  I  have  to  beg  the  opinion  of  the 
Judges  upon  the  above  points. 

I  postponed  the.judgment,  and  held  the  prisoner  to 
bail  meanwhile. 

This  case  was  argued  on  31st  May,  1856,  before 
Lord  Campbell  C.  J.,  Alderson  B.,  Coleridge  J., 
Willes  J.  and  Bramwell  B. 

Overend  Q.  C.  appeared  for  the  Crown,  and  Camp- 
bell Foster  (Riley  with  him)  for  the  prisoner. 

Campbell  Foster,  for  the  prisoner.  The  examina- 
tion of  the  bankrupt  was  not  admissible  in  evidence 
against  him.  The  examination  was -taken  after  the 
defendant  had  made  and  signed  the  declaration  di- 
rected by  section  117  of  the  Bankrupt  Law  Consoli- 
dation Act,  12  &  13  Vict.  c.  106.  (a),  which  declara- 

(a)  This  section  enacts,  "  That  rupt  shall  have  obtained  his  certi- 
the  Court  may  summon  any  bank-  iicate  or  not,  and  in  case  he  shall 
rupt  before  it,  whether  such  bank-      not  come  at  the  time  appointed  by 
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tion  is  tantamount  to  an  oath,  and  if  taken  on  oath       1856. 
the  examination  would  have  been  inadmissible.     The      Scott's 
statement  of  a  prisoner  is  not  admissible  if  taken  on       Case- 
oath  ;  Rex  v.  Britton  (a)  ;  and  a  bankrupt  must  be  in 
the  same  position.     The  statute  has  not  made  evi- 
dence of  this  kind  admissible  against  a  bankrupt,  and 
therefore  the  common  law  principle  applies  that  a 
man    is   not   bound    to  criminate  himself,  and    that 
whatever  he  says  in  the  nature  of  admission  or  con- 
fession   must   be   voluntary   to  be  admissible.     This 
examination  was  compulsory,  and  the  answers  were 
extracted  from  the  defendant  under  duress,   and  in 
fear  of  temporal  injury. 

Lord  Campbell  C.  J Where  evidence  is  unlaw- 
fully obtained,  and  the  witness  objects,  no  doubt  it 
cannot  be  admitted ;  but  the  question  here  is,  whe- 
ther it  is  admissible  when  the  examination  is  lawful, 
but  compulsory.  If  the  prisoner  had  not  been  com- 
pelled by  the  statute  to  answer  I  should  be  clearly  in 
your  favour.  If  he  had  been  committed  to  prison  for 
not  answering  the  questions  put  in  this  case,  his 
liberation  could  not  have  been  obtained  by  habeas 
corpus. 

Alderson  B. — How  can  you  say  that  the  bankrupt 
was  by  law  bound   to  answer,  and  yet  that  he  was 

the  Court  (having  no  lawful  impedi-  the   declaration   contained  in  the 

men t  made  known  to  and  allowed  Schedule (W.)  to  this  Act  annexed, 

by  the  Court  at  such  time),  it  shall  either  by  word  of  mouth  or  on  in- 

be  lawful  for  the  Court,  .by  warrant,  terrogatories  in  writing,  touching 

to  authorize  and  direct  any  person  all  matters  relating  to  his  trade, 

or  persons  the  Court  shall  think  fit,  dealings  or  estate,  or  which  may 

to  apprehend  and  arrest  such  bank-  tend  to  disclose  any  secret  grant, 

rupt,    and  bring  him  before  the  conveyance,  or  concealment  of  his 

Court ;   and  upon  the  appearance  lands,  tenements,  goods,  money,  or 

of  such  bankrupt,-  or  if  such  bank-  debts,  and  to  reduce  his  answers 

rupt  be  present  at  any  sitting  of  the  into  writing,  which  examination  so 

Court,  it  shall  be  lawful  for  the  reduced  into  writing  the  said  bank- 

Court  to  examine   such  bankrupt  rupt  shall  sign  and  subscribe." 

after  he  shall  have  made  and  signed  (a)  1  Moo.  &  Jlob.  297- 

e2 
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1856.       under  duress,  which  was  illegal?     Every  oath  is  a 
Scott's      duress,  but  it  is  a  legal  one. 
Case>  Campbell  Foster  referred  to  Regina  v.  Sloggett  (a). 

Coleridge  J. — In  that  case  the  examination  was 
touching  a  matter  not  relating  to  the  trade,  dealings 
or  estate  of  the  bankrupt,  and  the  bankrupt  did  not 
refuse  to  answer.  It  appeared  that  at,  a  particular 
part  of  the  examination  the  bankrupt  was  told  to 
consider  himself  in  custody,  and  only  such  part  of 
his  examination  as  preceded  the  statement  that  he 
was  to  consider  himself  in  custody  was  read  in  evi- 
dence against  him.  The  question  here  is  not  affected 
by  that  case. 

Lord  Campbell  C.  J. — Here  the  examination  is  not 
voluntary,  but  it  is  legal.  The  questions  put  were 
such  as  the  bankrupt  was  bound  to  answer. 

Coleridge  J. — The  examination  is  a  legal  one, 
and  that  is  legal  for  the  purposes  of  the  act  which 
otherwise  would  not  be.  The  question  is,  whether  a 
proviso  that  the  evidence  shall  not  be  used  against 
the  bankrupt  is  to  be  implied  ? 

Campbell  Foster.  No  doubt  he  was  bound  to 
answer,  even  though  his  answers  would  criminate 
him  ;  but  I  contend,  that  having  answered,  under 
compulsion,  his  evidence,  although  that  compulsion 
was  legal,  is  not  admissible  against  him  on  a  criminal 
charge.  In  2  Starkie  on  Evidence,  p.  27  (3rd  edi- 
tion), it  is  said,  that  admissions  by  a  bankrupt,  upon 
an  examination  before  commissioners,  are  evidence 
against  him,  although  he  might  have  demurred  to 
the  questions,  because  they  might  subject  him  to 
penalties ;  but  the  cases  cited  in  the  note  do  not 
appear  to  support  this  proposition,  as  they  are  all 
cases,  not  of  the  examination  of  a  bankrupt,  but  of  a 

(a)  Dears.  C.  C.  656. 
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witness.     Smith  and  others   v.  Beadnell  (a)  was  an       1856. 
action  for  penalties  against  a  person  who  had  been     gcoTT,s 
examined  as  a  witness  before  commissioners  in  bank-       Case. 
ruptcy,  and  his  answers  were  received  in  evidence 
against  him  in  the  action ;  but  the  ground  on  which 
the  decision  in  that  case  rested  was,  that  the  witness 
might  have  demurred  to  answer  the  questions  as  sub- 
jecting him  to  penalties,  and  that,  not  having  thus 
protected  himself,  but  having  answered  the  questions 
put  to  him,  his  answers  might  be  employed  against 
him   for   all    purposes   to    which    they  were  legally 
applicable ;  but  as  to  the  matters  relating  to  his  trade 
and  dealings,  the  bankrupt  is  bound  to  answer,  and 
cannot  object  to  do  so. 

Willes  J.  referred  to  Regina  v.  Wheater  (b). 

Campbell  Foster.  There  also  the  prisoner  had 
been  examined  as  a  witness,  and  was  not  the  bank- 
rupt himself;  there  is  no  case  in  which  the  compul- 
sory examination  of  a  bankrupt  has  been  admitted 
against  him. 

In  Hex  v.  Britton(c)  it  was  held  by  Patteson  J., 
after  consulting  Alderson  B.,  that  the  balance  sheet  of 
a  bankrupt,  given  on  oath  under  his  commission,  is 
not  admissible  against  him  upon  a  criminal  charge. 
In  all  the  cases  where  criminating  evidence  has  been 
held  admissible  against  the  party  giving  it  the 
answers  have  been  voluntary. 

Secondly,  the  indictment  is  bad  in  arrest  of  judg- 
ment. 

All  the  preliminary  proceedings  in  bankruptcy 
must  be  averred  in  the  indictment,  in  order  to  show 
that  the  Court  has  jurisdiction  ;  Rex  v.  Jones  (d) ; 
Regina  v.  Lands  (e).     Section  16  of  the  17  &  18  Vict. 

(a)  1  Camp.  30.  {.d)  4  B.  &  Ad.  345. 

(6)  2  Moo.  C.  C.  45.  (e)  Dears.  C.  C.  567. 

(c)  l  Moo.  &  Rob.  297. 
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1856.  c.  119.  enacts  that  every  declaration  of  insolvency 
Sc0TT,g  must  be  filed  "in  the  Court  within  the  district 
Case.  whereof  the  trader  filing  the  same  shall  have  resided 
or  carried  on  business  for  six  calendar  months  next 
immediately  preceding  the  time  of  the  filing  thereof." 
There  is  no  averment  in  this  count  that  the  defendant 
resided  or  carried  on  business  in  the  Leeds  district 
"  for  six  calendar  months  immediately  preceding  the 
time  of  the  filing"  of  the  declaration  of  insolvency ; 
and  the  allegation  contained  in  the  count  in  respect 
of  the  filing  of  the  declaration  of  insolvency  is  there- 
fore insufficient.  Then  the  indictment  purports  to 
set  out  the  petition,  but  does  not  aver  that  it  was  in 
the  form  given  in  schedule  O  of  the  12  &  13  Vict. 
c.  106.,  as  required  by  section  89  of  that  statute,  or 
that  it  was  properly  attested. 

Lord  Campbell  C.  J. — That  surely  can  only  be 
directory.     I  do  not  see  any  weight  in  that  objection. 

Overend  Q.  C,  for  the  Crown.  The  form  of  the 
count  is  sufficient  after  verdict.  It  is  alleged  that 
the  bankrupt  resided  and  carried  on  business  in  the 
district  for  more  than  six  months  next  immediately 
preceding  the  time  of  filing  the  petition  for  adjudi- 
cation ;  and  then  it  is  averred  "  that  afterwards  and 
whilst  he  so  resided,  &c,  to  wit,  on  the  23rd  November, 
1855,"  he  filed  the  declaration  of  insolvency. 

Lord  Campbell  C.  J — The  declaration  of  insol- 
vency, and  the  petition,  take  place  usually  unoflatu. 

Willes  J.  — It  is  alleged  that  it  was  filed,  "  to  wit, 
on  the  23rd  November,  1855."  If  material,  is  not 
the  day  fixed  with  sufficient  certainty  ? 

Lord  Campbell  C.  J.— Giving  faith  to  the  day,  the 
requisites  of  the  act  are  complied  with. 

Alderson  B.— Where  material  matter  is  laid  under 
a  videlicet,  it  must  be  taken  after  verdict  to  have 
been  proved  as  laid. 
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Overend  Q.  C.  Then  as  to  the  admissibility  of  1856. 
the  evidence,  I  contend  that  the  compulsion  being  Scott's 
legal  compulsion,  the  evidence  was  admissible,  and  Case' 
that  the  intention  of  the  statute  was  to  deprive  the 
bankrupt  of  the  privilege  he  would  otherwise  possess 
of  not  being  compelled  to  criminate  himself.  There 
is  a  fallacy  in  saying  that  evidence  is  not  admissible 
if  it  is  compulsory ;  for  all  evidence  is  compulsory ; 
and  a  party  to  a  suit  may  be  called  by  the  opposite 
party  and  compelled  to  give  evidence.  In  the  bribery 
and  other  statutes,  where  the  intention  of  the  Legis- 
lature was  that  parties  under  a  compulsory  exami- 
nation should  not  be  liable  to  have  their  e\idence 
used  against  them,  an  express  proviso  is  inserted  to 
that  effect.  6  Geo.  4.  c.  129.  s.  6. ;  7  &  8  Geo.  4. 
c.  29.  s.  52. ;  8  &  9  Vict.  c.  109.  s.  9. ;  15  &  16  Vict. 
c.  57.  ss.  8.  9,  10. ;  17  &  18  Vict.  c.  38.  ss.  5,  6. ;  17 
&  18  Vict.  c.  102.  s.  35. 

Campbell  Foster  replied,  citing  Hex  v.  Parratt  (a) 
and  Hex  v.  Gilham  (6). 

Lord  Campbell  C.  J. — We  are  all  of  opinion  that 
the  objection  to  the  indictment  in  arrest  of  judgment 
cannot  be  maintained.  The  averments  are  sufficient 
to  show  that  the  requirements  of  the  statute  have  been 
complied  with.  With  respect  to  the  main  question 
the  Court  will  consider  their  judgment. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (dissentiente  Colerioge 
J.)  was  delivered  at  Serjeants'  Inn  Hall,  on  22nd 
July,  1856,  by 

Lord  Campbell  C.  J.—  This  case  was  argued  before 
my  brothers  Alderson,  Coleridge,  Willes,  Bram- 
well,  and  myself.     The  judgment  which  I  will  now 

(a)  4  Car.  &  P.  570.  (b)  1  Moo.  C.  C.  186. 
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1856.  read  is  concurred  in  by  my  brothers  Alderson, 
Scott's  Willes,  and  Bramwell  ;  my  brother  Coleridge 
Case.  differs  (a).  We  are  of  opinion  that  the  defendant's 
examination  before  the  Court  of  Bankruptcy  was  pro- 
perly admitted  in  evidence  by  my  brother  Willes, 
and  that  the  conviction  ought  to  be  confirmed.  This 
examination  was  taken  in  strict  conformity  with  sec- 
tion 117  of  12  &  13  Vict.  c.  106.,  which  enacts  that 
the  bankrupt  may  be  examined  by  the  Court 
"  touching  all  matters  relating  to  his  trade,  dealings, 
or  estate,  or  which  may  tend  to  disclose  any  secret 
grant,  conveyance  or  concealment  of  his  lands,  tene- 
ments, goods,  money  or  debts."  No  objection  was 
made  during  the  argument  at  the  bar  (and  we  think 
that  no  objection  could  have  been  made)  to  the  ques- 
tions which  were  put  to  the  bankrupt  or  to  the 
obligation  upon  him  to  answer  those  questions.  They 
all  touched  matters  relating  to  his  trade,  dealings,  or 
estate,  and  tended  to  disclose  concealment  of  his 
goods,  money  or  debts.  If  so,  we  consider  it  quite 
clear  that  he  was  bound  to  answer  them,  although  by 
his  answers  he  might  criminate  himself.  On  re- 
ferring to  Ex  parte  Cossens  (b),  and  the  other  cases 
upon  this  point,  the  result  seems  to  be  that  a  question 
cannot  be  put  to  a  bankrupt  which  does  not  touch  his 
trade,  dealings,  or  estate,  or  the  direct  object  of  which 
is  to  show  that  he  has  committed  a  criminal  act,  yet 
that  he  cannot  refuse  to  answer  a  question  which  does 
touch  his  trade,  dealings,  or  estate,  although  the 
answer  may  tend  to  show  that  he  has  concealed  his 
effects,  or  been  guilty  of  any  other  offence  connected 
with  his  bankruptcy.     This  distinction  accounts  for 

(a)  In  a  note  to  Regina  v.  Wiley,  were  not  unanimous,  the  case  should 

2  Den.  C.  C.  40,  it  is  stated  that  be  brought  before  the  consideration 

the  Judges  had  resolved  that  when-  of  the  whole  Bench, 
ever  the  Court  of  Criminal  Appeal  (J)  Buck.  540. 
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the  dicta  of  Lord  Eldon  and  other  Judges  respecting  1856. 
the  questions  which  may  be  put  to  a  bankrupt :  and  ScoTT>s 
we  think  it  would  be  in  contravention  of  the  expressed  Case- 
intentions  of  the  Legislature  to  permit  the  bankrupt 
to  refuse  to  answer  such  questions ;  for  ever  "since 
the  reign  of  Elizabeth  successive  statutes  have  been 
passed,  purporting  that  to  guard  against  frauds  in 
bankruptcy  the  bankrupt,  when  called  upon  to  answer 
questions  respecting  his  estate  and  effects,  should 
not  be  allowed  to  avail  himself  of  the  common  law 
maxim  "  nemo  tenetur  se  ipsum  accusare."  There  is 
no  physical  compulsion  to  enforce  the  obligation,  and 
the  refusal  to  answer  is  not  made  an  offence  sub- 
jecting the  bankrupt  to  any  specific  punishment;  but 
the  questions,  although  tending  to  criminate  the 
bankrupt,  are  made  lawful,  and  if  he  refuses  to 
answer  them  he  is  liable  to  be  committed  and  im- 
prisoned as  upon  a  refusal  to  answer  any  other  lawful 
question.  The  present  defendant,  when  before  the 
Court  of  Bankruptcy,  did,  after  objections  properly 
overruled,  answer  questions  put  to  him  relating  to  his 
trade,  dealings  and  estate,  which  tended  to  disclose  a 
fraud  about  concealment  of  his  property.  His  exami- 
nation was  taken  down  in  writing  and  signed  by  him, 
and  we  are  to  determine  whether  this  examination 
was  admissible  evidence  against  the  defendant  upon 
an  indictment  charging  him  with  altering,  mutilating, 
and  falsifying  his  books  with  intent  to  defraud  his 
creditors.  In  Regina  v.  Garbett  (a),  and  in  other 
cases,  it  has  been  held  that  where  the  defendant  has 
been  improperly  compelled  to  answer  questions  tend- 
ing to  criminate  himself,  his  answers  cannot  be  given 
in  evidence  against  him  ;   but  as  the  report  of  Hex  v. 

(a)  1  Den.  C.  C.  236 ;  S.  C.  2  Car.  &  Kir.  4?4. 
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1856.  Merceron  (a)  was  said  by  Lord  Tenterden  (6)  not  to 
be  correct,  we  have  no  decision  to  guide  us  as  to  the 
admissibility  of  tbis  examination  which  was  perfectly 
lawful.  Being  a  genuine  document  signed  by  the 
defendant,  prima  facie  it  is  admissible  against  him; 
and  we  will  consider  the  several  grounds  on  which 
the  defendant's  counsel  has  argued  that  it  is  not 
admissible.  The  first  is,  that  the  examination  of  the 
defendant  was  taken  after  making  a  declaration 
according  to  the  form  in  schedule  W.  of  the  12  &  13 
Vict.  c.  106.,  which  is  tantamount  to  an  oath,  and 
that  if  on  oath  it  would  have  been  inadmissible.  But 
in  the  case  referred  to  in  support  of  this  objection, 
the  oath  had  been  improperly  administered  without 
authority  ;  and  if  the  examination  is  taken  under  an 
oath  administered  by  proper  authority,  there  is  no 
reason  for  saying  that  it  is  less  likely  to  be  true  than 
if  it  had  been  without  an  oath  or  any  similar  solemnity. 
The  next  objection  is,  that  the  examination  was  com- 
pulsory. It  is  a  trite  maxim  that  the  confession  of  a 
crime,  to  be  admissible  against  the  party  confessing, 
must  be  voluntary  ;  but  this  only  means  that  it  shall 
not  be  induced  by  improper  threats  or  promises,  be- 
cause, under  such  circumstances,  the  party  may  have 
been  influenced  to  say  what  is  not  true,  and  the 
supposed  confession  cannot  be  safely  acted  upon. 
Such  an  objection  cannot  apply  to  a  lawful  examina- 
tion in  the  course  of  a  judicial  proceeding..   Then  the 

(a)  2  Stark.  Rep.  366.  case  being  cited  in  Rexv.GUham  (1 

(6)  According  to  the   report  of  Moo.  C.  C.  186),  Lord  Tentesden 

Rex  v.  Merceron,  it  was  decided  by-  said :  "  I  think  there  must  be  some 

Lord  Tenterden,  when  Abbott  J.,  mistake  in  that  case;  the  evidence 

that  the  evidence  which  a  person  must  have  been  given  without  oath, 

had  given  before  a  committee  of  and  before  a  committee  of  inquiry, 

the  House  of  Commons  was  after-  where  the  witness  would  not  be 

wards  admissible  against  him  on  a  bound  to  answer." 
criminal  charge ;    but  upon   that 
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defendant's  counsel  objects  that,  in  the  course  of  this  1856. 
examination,  threats  were  used ;  the  alleged  threats,  Scott's 
however,  were  merely  an  explanation  of  the  enact-  Case- 
ment  of  the  Legislature  upon  the  subject,  and  a 
warning  to  the  defendant  of  the  consequences  which, 
in  point  of  law,  would  arise  from  his  refusing  to  give 
a  true  answer  to  the  questions  put  to  him.  Finally, 
the  defendant's  counsel  relies  upon  the  great  maxim 
of  English  law  "  nemo  tenetur  se  ipsum  accusare."  So 
undoubtedly  says  the  common  law  of  England.  But 
Parliament  may  take  away  this  privilege,  and  enact 
that  a  party  may  be  bound  to  accuse  himself ;  that  is, 
that  he  must  answer  questions  by  answering  which 
he  may  be  criminated.  This  act  of  Parliament, 
12  &  13  Vict.  c.  106.,  creates  felonies  and  misde- 
meanors, and  compels  the  bankrupt  to  answer  ques- 
tions which  may  show  that  he  has  been  guilty  of  some 
of  those  felonies  or  misdemeanors.  The  maxim  of 
the  common  law  therefore  has  been  overruled  by  the 
Legislature,  and  the  defendant  has  been  actually 
compelled  to  give  and  has  given  answers,  showing  that 
he  is  guilty  of  the  misdemeanor  with  which  he  is 
charged.  The  accusation  of  himself  was  an  accom- 
plished fact,  and  at  the  trial  he  was  not  called  upon 
to  accuse  himself.  The  maxim  relied  upon  applies  to 
the  time  when  the  question  is  put,  not  to  the  use 
which  the  prosecutor  seeks  to  make  of  the  answer 
when  the  answer  has  been  given.  If  the  party  has 
been  unlawfully  compelled  to  answer  the  question,  he 
shall  be  protected  against  any  prejudice  from  the 
answer  thus  illegally  extorted  ;  but  a  similar  protec- 
tion cannot  be  demanded  where  the  question  was 
lawful  and  the  party  examined  was  bound  by  law  to 
answer  it.  At  the  trial  the  defendant's  written  exami- 
nation, signed  by  himself,  was  in  Court,  and  the 
reading  of  it  as  evidence  against  him  could  be  no 
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185b*.  violation  of  the  maxim  relied  upon.  The  only  argu- 
gcoTT,s  ment,  as  we  conceive,  that  can  plausibly  be  put  for 
Case.  the  defendant  is,  that  there  is  an  implied  proviso  to 
be  subjoined  to  the  117th  section,  viz.  "that  the 
examination  shall  not  be  used  as  evidence  against  the 
bankrupt  on  any  criminal  charge."  To  make  it 
evidence  there  could  be  no  necessity  for  any  express 
enactment  for  that  purpose,  and  an  implied  proviso 
appears  all  that  can  be  contended  for.  But  by  this 
interpolation  we  may  be  more  likely,  to  defeat  than 
to  further  the  intention  of  the  Legislature.  Consider- 
ing the  enormous  frauds  practised  by  bankrupts  upon 
their  creditors,  the  object  may  have  been,  in  an 
exceptional  instance,  to  allow  a  procedure  in  England 
universally  allowed  in  many  highly  civilized  countries. 
Suppose  section  117  had  begun  with  a  preamble 
reciting  the  frauds  of  bankrupts,  and  the  importance 
of  having  these  frauds  detected  and  punished,  it  would 
be  difficult  to  say  that  the  Legislature  intended  that 
no  use  should  be  made  of  the  examination  except  for 
civil  purposes.  When  the  Legislature  compels  parties 
to  give  evidence  accusing  themselves,  and  means  to 
protect  them  from  the  consequences  of  giving  such 
evidence,  the  course  of  legislation  has  been  to  do  so 
by  express  enactment,  as  in  6  Geo.  4.  c.  129.  s.  6. 
and  the  five  other  instances  adduced  in  the  argument 
on  behalf  of  the  prosecution.  We  therefore  think  we 
are  bound  to  suppose  that  in  this  instance,  in  which 
no  such  protection  is  provided,  it  was  the  intention  of 
the  Legislature  to  compel  the  bankrupt  to  answer 
interrogatories  respecting  his  dealings  and  conduct  as 
a  trader,  although  he  might  thereby  accuse  himself 
and  to  permit  his  answers  to  be  used  against  him  for 
criminal  as  well  as  civil  purposes. 

Coleridge  J. — I  have  the  misfortune  in  this  case 
to  differ  from  the  rest  of  the  Court ;  and  entertaining 
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unfeignedly  a  great  distrust  of  my  own  opinion  I  1856. 
should  gladly  surrender  it  to  theirs,  if  I  could  divest  Scott's 
myself  of  the  belief  that  the  judgment,  which  I  ven- 
ture to  think  erroneous,  goes  also  to  impair  a  maxim 
of  our  law  as  settled,  as  important  and  as  wise  as 
almost  any  other  in  it;  and,  consequently,  that  it 
is  a  duty  to  enter  my  protest,  however  ineffectually, 
against  it.  The  maxim  to  which  I  allude  will,  of 
course,  be  understood  to  be  that  which  is  familiar 
to  all  lawyers, — that  no  person  can  be  compelled 
to  criminate  himself.  It  would  be  a  wasting  of  time 
to  support  this  maxim  by  authorities  or  to  dwell  upon 
its  importance.  The  judgment  from  which  I  differ 
does  not  proceed  upon  a  denial  or  disparagement 
of  it ;  but  ou  some  such  argument  as  this — every 
lawful  examination  of  a  party  charged,  conducted 
according  to  law,  is  admissible  evidence  against  him  ; 
this  examination  was  lawful  bv  statute  and  has  been 
lawfully  conducted ;  therefore  this  examination  is 
admissible  evidence  against  the  prisoner.  Now  I 
deny  the  major  premise  of  this  syllogism.  I  say  that 
it  is  not  true  in  the  general  and  unqualified  way 
in  which  it  is  stated.  I  say  that  an  examination  may 
be  lawful  for  certain  purposes  and  be  lawfully  con- 
ducted with  these  purposes  in  view  ;  and  yet  not  be 
admissible  in  evidence  against  the  party  charged 
when  upon  his  trial  on  a  criminal  charge,  even  if  that 
charge  be  founded  on  the  matters  before  lawfully 
inquired  into.  We  have  »here  on  the  one  hand  an 
undisputed  and  indisputable  maxim  of  the  common 
law  that  no  man  shall  be  bound  to  accuse  himself; 
on  the  other  we  have  a  statute  not  in  terms  professing 
to  abrogate  this  maxim,  but  authorizing  commis- 
sioners of  bankrupts  to  examine  a  bankrupt  "  touch- 
ing all  matters  relating  to  concealment  of  his  lands, 
tenements,  goods,  money  or  debts  ;"  and  subjecting' 
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1856.  him  to  imprisonment  indefinitely,  without  bail,  if  he 
gCOTT.s      refuse  to  answer.    The  same  statute  makes  it  a  felony, 

Case.  punishable  with  transportation  for  life,  for  a  bankrupt 
to  conceal  any  part  of  his  real  or  personal  estate  to 
the  value  of  10Z.,  with  iutent  to  defraud  his  creditors. 
How,  then,  upon  general  principles,  are  we  to  proceed 
in  a  seeming  conflict  between  the  common  law  and 
these  provisions  of  the  statute  ?  Not,  I  apprehend, 
by  assuming  at  once  that  there  is  a  real  conflict,  and 
sacrificing  the  common  law  ;  but  by  carefully  examin- 
ing whether  the  two  may  not  be  reconciled,  and  full 
effect  be  given  to  both  ;  and  for  this  purpose  it  is 
most  material  to  ascertain  with  what  intent,  and  for 
what  object,  the  bankrupt  is  compellable  to  undergo 
this  examination,  and  to  answer  the  questions  put. 
If,  for  example,  it  should  appear  that  he  was  to  be 
examined  with  a  view  of  procuring  evidence  against 
him  on  a  criminal  charge,  instituted,  or  to  be  insti- 
tuted, whatever  one  might  think  of  the  justice  of  such 
an  enactment  it  would  be  idle  to  contend  that  it  had 
not  abrogated  pro  tanto  the  common  law.  If,  on  the 
other  hand,  it  should  be  clear  that  the  examination 
was  authorized  solely  for  the  better  discovery  of  the 
bankrupt's  estate,  and  the  bringing  it  into  distribution 
amongst  his  creditors — that  it  would  be  unlawful  to 
examine  him  for  any  other  purpose — that  he  might 
lawfully  refuse  to  answer  any  question  put  merely  for 
the  purpose  of  extracting  evidence  against  him  on  a 
criminal  charge,  then  I  conceive  that  you  would  be 
far  advanced  on  your  way  to  a  conclusion  which  will 
prevent  the  statute  from  breaking  in  upon  the  com- 
mon law.  Then  I  think  the  Judge  who  is  trying  the 
prisoner  ought  to  say,  the  examination  which  could 
not  have  been  instituted  for  the  purpose  of  procuring 
evidence  against  the  prisoner  must  not  be  used  as 
evidence  against  him  now — that  which  cannot  be  done 
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directly  must  not  be  done  indirectly — the  answer  1856. 
which  the  prisoner  could  not  have  been  compelled  to  Scott's 
give,  if  the  question  had  been  put  in  order  to  use  that  Case- 
answer  to-day,  must  not  be  used  to-day  though  the 
question,  was  not  so  put,  but  ostensibly  on  a  ground 
which  prevented  him  from  then  demurring  to  answer  it. 
The  examination  was  lawful  only  for  a  special  purpose 
and  in  derogation  of  the  common  law  and  the  prin- 
ciples of  justice;  it  is  a  fraud  upon  that  common  law 
and  those  principles  which  no  Court  will  lend  itself  to, 
even  if  the  examination  were  bond  fide  instituted  for 
the  prescribed  purposes,  to  use  the  answers  afterwards 
for  a  totally  different  and  in  itself  unlawful  purpose. 
Now  I  suppose  it  will  not  be  denied  that  the  bank- 
rupt's, examination  is  purely  what  I  have  here  sup- 
posed— for  the  purposes  of  getting  at  his  estate,  and 
ascertaining  his  dealings,  so  far  as  may  be  necessary  for 
regulating  the  decision  of  the  commissioners  as  to  his 
certificate.  Beyond  these  limits  they  cannot  travel ; 
within  them  they  are  not  directly  criminal  judges,  nor 
ancillary  to  those  who  are.  They  may  examine  the 
bankrupt,  and  he  can  only  refuse  to  answer  on  peril  of 
imprisonment  as  to  all  matters  touching  his  property; 
and  in  so  doing  it  will  be  scarcely  possible,  or  impos- 
sible in  a  vast  number  of  cases,  not  to  elicit  evidence 
which  may  tend  to  criminate  him  ;  but  then  he  is  not 
before  a  criminal  court,  nor  on  his  trial  for  any  of  the 
offences  which  he  so  discloses  incidentally.  He  does 
not  need  the  protection  of  the  common  law  there,  and 
nothing  in  the  statute  expressly  takes  that  away,  or 
shows  that  it  was  intended  to  deprive  him  of  the 
benefit  of  it  elsewhere.  The  two  cases  that  have  been 
mentioned  by  my  Lord,  illustrate  the  principle  for 
which  I  contend,  and  they  show  the  clear  opinion  of 
Lord  Eldon  and  Lord  Lyndhurst  that  the  stringent 
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1856.  powers  of  the  commissioners  could  not  be  allowed  to 
violate  what  the  former  called  "  one  of  the  most  sacred 
principles  in  the  law  of  this  country,"  that  no  man 
can  be  called  on  to  criminate  himself  if  he  choose 
to  object  to  it.  In  the  case  of  Ex  parte  Cossens,  a 
petition  was  addressed  to  Lord  Eldon,  praying  that 
the  petitioners  might  be  allowed  to  examine  a  bank- 
rupt fully,  touching  his  estate  and  effects,  and  "  parti- 
cularly whether  he,  or  any  one  in  trust  for  him  or  for 
his  benefit,  has  received,  or  is  to  receive,  any  sum  or 
sums  of  money  or  other  valuable  consideration  for 
having  resigned,  or  as  an  inducement  to  resign,  the 
office  of  town-clerk  of  the  city  of  Bristol."  He  dis- 
missed the  petition,  and  in  the  course  of  a  very  valu- 
able judgment  he  drew  the  line  clearly  and  distinctly, 
upholding  the  power  to  inquire  into  all  receipts 
of  money  or  securities  which  could  be  available  to 
increase  the  estate ;  but  when  the  question  came  to 
this,  "  Did  you,  through  an  illegal  act,  acquire  either 
the  one  or  the  other  ?"  he  says  he  should  have  told  the 
bankrupt,  as  every  Judge  in  the  country  he  says  used 
to  do,  that  he  was  not  bound  to  answer.  Suppose  then 
a  bankrupt,  having  had  the  question  put  to  him  and 
demurred  to  it,  had  been  compelled  to  answer,  is 
it  to  be  believed  that  Lord  Eldon  would  have  received 
the  answer  to  prove  the  case  for  the  prosecution  of  the 
bankrupt  for  the  offence  so  disclosed  ?  In  Ex  parte 
Kirby  (a)  a  bankrupt  demurred  to  a  question  "  be- 
cause it  might  expose  him  to  a  criminal  prosecution." 
The  commissioners  overruled  the  objection  and  com- 
mitted him.  He  came  up  on  habeas  co'rpus.  The  case 
was  argued  at  great  length,  and  very  learnedly  and 
ably,  by  Mr.  Collinson  and  Mr.  Rose.     The  former 

(a)  1  Mont.  &  M'Ar.  225. 
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went  through  all  the  cases,  and  they  were  fully  dis-  1856. 
cussed  between  him  and  Lord  Lyndhurst,  who  finally  gc0TT»s 
discharged  the  bankrupt.  He  said — "It  is  by  no  Case- 
means  clear  that  the  inquiry  would  be  beneficial  to 
the  bankrupt's  estate;  but  even  if  it  was  likely  to 
prove  advantageous,  there  is  not  any  authority  to  show 
that  the  commissioners  may  dispense  with  the  general 
rule  of  law,  that  no  person  can  be  compelled  to  crimi- 
nate himself."  These  cases  go  very  far  to  show  that 
even  before  the  commissioners  the  statutes  do  not 
intend  to  destroy  the  common  law  maxim;  but  the 
present  case  is  a  fortiori  to  these.  I  admit  that  it 
must  be  very  often  difficult  for  the  commissioners  to 
draw  the  line,  for  it  is  clear  that  the  bankrupt  must 
answer  as  to  all  circumstances  respecting  his  property, 
and  the  factshe  so  discloses  mayraise  inferences  against 
him ;  he  must  answer  or  abide  the  consequences. 
But  the  difficulty  would  be  incalculably  lessened 
and  the  law  much  more  effectually  administered  as 
regards  the  estate,  if  you  confine  the  examination  to  its 
legitimate  object,  and  not  examine  the  bankrupt  with 
the  terror  of  making  evidence  against  himself  at  the 
Old  Bailey  in  the  answers  he  gives.  It  must  not  be 
supposed  that  this  is  a  new  question  arising  in  respect  of 
any  new  powers  conferred  by  the  Bankrupt  Law  Con- 
solidation Act.  Under  the  5  Geo.  2.  c.  30.,  conceal- 
ment by  a  bankrupt  to  the  amount  of  20/.  was  felony, 
without  benefit  of  clergy,  and  the  commissioners  had 
the  same  power  of  examining  him.  Was  a  capital  con- 
viction ever  heard  of,  or  could  it  have  been  tolerated, 
on  evidence  so  extorted  from  the  prisoner  himself?  It 
is  a  question  too  of  wider  extent  than  may  seem  at 
first  sight ;  not  merely  as  it  regards  the  bankrupt  may 
it  arise,  but  also  as  regards  his  wife  or  any  witness 
who  has  had  dealings  with  him.  All  and  each  of 
these  may  be  examined   as  to  matters   which   may 

VOL.    I.  F 
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1856.       implicate  them  in  some  criminal  transaction — subject 
— c       7T~  them  to  some  criminal  charge.     They  cannot  refuse 

SCOTT s  °  J 

Case.  to  answer  if  the  questions  relate  to  the  bankrupt's 
estate ;  and  the  rule  which  the  Court  is  about  to  lay 
down  must  equally  apply  to  them.  It  is  something  I 
think,  to  be  considered,  that  with  the  bankrupt  law 
substantially  in  its  present  state  for  centuries,  the 
question  now  for  decision  has  never  come  to  be  decided 
before.  If  examinations  have  not  been  tendered  in 
evidence  it  is  intelligible ;  but  why  have  they  not 
been  ?  After  the  decision  of  this  Court  there  is  no 
hazard  in  predicting  that  a  short  mode  will  be  found 
of  proving  cases  against  bankrupts ;  and  be  it  observed 
a  different  mode  from  that  in  which  offences  are  proved 
against  other  criminals.  And  how  will  the  proof  be 
procured  1  I  wish  to  make  no  reflection  against  com- 
missioners in  bankruptcy,  men  admirable  many  of 
them  for  the  zeal,  learning,  and  integrity  with  which 
they  discharge  very  important  and  sometimes  very 
difficult  duties;  but  I  object  to  the  evidence  for  the 
prosecution  being  made  up  by  this  new  and  un-English 
mode,  the  compulsory  cross-examination  of  the  pri- 
soner apart  from  the  judge  and  jury  who  are  to  try 
him,  he  very  often  wholly  unprotected  even  under  the 
presidency  of  a  commissioner.  Even  so,  it  seems  to 
me  highly  objectionable  ;  but  what  if  there  be  no 
commissioner  ?  Since  the  reservation  of  the  present 
case,  I  had  to  try  a  bankrupt  for  mutilation  of  his 
books.  His  examination  was  tendered  in  evidence. 
I  said  I  should  receive  it  and  reserve  the  points ;  but 
I  was  desirous  of  some  preliminary  inquiry  and  it 
turned  out  that  the  persons  present  were  the  assignee's 
solicitor,  his  clerk,  and  the  bankrupt.  The  commis- 
sioner's chair  was  there,  but  it  was  empty.  This  was 
not  proper,  but  it  was  tolerable  if  the  only  object  was 
to  ascertain  from  the  bankrupt  where  his  property  was 
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to  be  found.     It  was  intolerable,  and  I  am  certain  no       1856. 

commissioner  would  have  been  found  guilty  of  such      Scott's 

neglect  of  duty,  if  it  had  been  considered  that  the       Ca8e- 

purpose  or  the  result  of  the  meeting  had  been  or  might 

be  to  extract  evidence  upon  which  alone,  a  few  years 

ago,  the  bankrupt  might  have  been  hung — on  which 

he  now  may  be  transported  for  life.     The  exposure 

and    punishment   of   fraud    may    be    purchased    too 

dearly.     I  think   they  are,  if  in  order  to  arrive  at 

them  we  break   down  what  I  venture  to  call,  after 

Lord  Eldon,  a  sacred  principle  of  our  law.    No  doubt 

the  statute  must  be  obeyed.     I  do  not  seek  to  evade 

it — it  is  a  wise  statute  if  you  confine  it  to  the  objects 

for  which  it  was  made;  and  it  may  be,  in  my  opinion, 

strictly  obeyed  within   those  limits  and  no  violence 

be  done  to  the  common  law.  I  regret  the  great  length 

to  which  my  remarks  have  run ;  it  had  unfortunately 

escaped  me,  that  judgment   was   to   be    given    this 

morning,  and  I  have  really  not  had  the  time  I  could 

have  wished  properly  to  arrange  or  compress  them. 

In  my  opinion  the  bankrupt's  examination  was  not 

admissible. 

Aederson  B. — I  have  nothing  to  say  to  what  has 
fallen  from  my  brother  Coleridge  but  this — that  my 
judgment  proceeds  upon  the  ground,  that  if  you 
make  a  thing  lawful  to  be  done,  it  is  lawful  in  all  its 
consequences;  and  one  of  its  consequences  is,  that 
what  may  be  stated  by  a  person  in  a  lawful  examina- 
tion, may  be  received  in  evidence  against  him.  That 
is  quite  settled  and  conformable  to  a  most  important 
maxim  of  English  law. 

Conviction  affirmed. 


VOL.    I.  G 
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1856.  REGINA  v.  JOHN  CROSS  and  JAMES 
LEYLAND. 


The  compul-       The  following  case  was  reserved  and  stated  for  the 
sory  exami-    consideration  and  decision  of  the  Court  of  Criminal 

nation  ot  a 

bankrupt       Appeal,  by  Mr.  Baron  Martin. 

undeletion      The  pr;soners  were  tried  before  me  at  the  Liverpool 

LawkConsoli-  SPring  Assizes,  1856,  for  a  conspiracy  to  defeat  the 
dation  Act      remedies  of  the  rightful  creditors  of  the  prisoner  John 
c.io603isFad'-  Cross,  by  means  of  a  judgment  against  him  and  exe- 
missible  in     cution  thereon  in  the  Court  of  Common  Pleas  at  Lan- 
against  him    caster,  under  which  his  goods  were  seized,  the  alleged 
charge™™1  debt  for  which  the  judgment  was  given  being  fictitious. 
John  Cross  was  duly  made  bankrupt,  and  examined 
in  the  ordinary  way  before  the  Commissioner  at  Man- 
chester.    His   examination    was  offered   in    evidence 
against  him.     It  was  objected  to  by  his  counsel,  who 
stated  that  Mr.  Justice  Willes  had  admitted  similar 
evidence  at  York,  but  reserved   the  question    of  its 
admissibility  for  the  opinion  of  the  Court  of  Criminal 
Appeal.     I  stated  I  would  follow  the  same  course,  and 
the  examination  was  read.     The  prisoners  were  con- 
victed and  sentenced  to  imprisonment.     If  in  the  case 
to  be  stated  by  Mr.  Justice  Willes,  the  Court  of 
Criminal  Appeal  should  be  of  opinion  that  such  an 
examination  is  not  admissible  in  evidence  (the  exa- 
mination being  the  ordinary  one  under  the  Bankrupt 
Act,  and  the  answers  given  without  any  threat  or 
compulsion  beyond  the  compulsion  or  duty  which  the 
Bankrupt  Act  imposes),  I  request  that  the  Court  may 
order  that  the  judgment  be  annulled,  and  that  the 
prisoners  be  discharged. 

Samuel  Martin, 
14th  April,  1856. 
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This  case  came  on  to  be  argued  3rd  May,  1856,       1856. 
before  Jervis  C.  J.,  Coleridge  J.,  Wightman  J.,     cross's 
Cresswell  J.  and  Martin  B.  Case- 

Wheeler  appeared  for  the  prisoner ;  no  counsel  ap- 
peared for  the  Crown. 

Wheeler,  for  the  prisoner,  contended  that  the  exami- 
nation was  not  admissible  in  evidence  against  the 
bankrupt,  on  the  ground  that  it  was  an  examination 
taken  under  the  power  and  for  the  purposes  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  and  therefore 
not  voluntary. 

It  however  appeared  that  no  copy  of  the  examina- 
tion was  annexed  to  the  case,  or  had  been  returned  to 
the  Court ;  and  their  Lordships  therefore  ordered  that 
the  further  hearing  of  the  case  should  be  adjourned 
until  the  Court  should  have  been  furnished  with  a 
copy  Of  such  examination. 

The  case  was  subsequently  amended  by  the  follow- 
ing copy  of  the  examination  of  the  prisoner  Cross 
being  annexed  thereto. 

"  The  Bankrupt  Law  Consolidation  Act. 

"  In  her  Majesty's  Court  of  Bankruptcy  at  Manchester, 

"  The  fifth  day  of  February,  1856, 

"  I,  John  Cross,  of  Bolton  Le  Moors,  in  the  county 
of  Lancttstet,  innkeeper,  the  person  declared  a  bank- 
rupt under  a  petition  for  adjudication  of  bankruptcy, 
filed  on  the  16th  day  of  January,  1856,  do  solemnly 
promise  and  declare  that  I  will  make  true  answer  to  all 
such  questions  as  may  be  proposed  to  me  respecting 
all  the  property  of  me  the  said  John  Cross,  and  all 
dealings  and  transactions  relating  thereto,  and  will 
make  a  full  and  true  disclosure  of  all  that  has  been 
done  with  the  said  property  to  the  best  of  my  know- 
ledge, information  and  belief. 

(Signed)         "  John  Cross.'' 
.    "  The  said  John  Cross  having,  on  the  day  and  year 

g  2 
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1856.  and  at  the  place  abovementioned  duly  made,  signed, 
Cboss,s  and  subscribed  the  solemn  promise  and  declaration 
Case.  required  by  law  to  be  made,  signed,  and  subscribed 
by  bankrupts  in  lieu  of  an  oath  before  me  Nicholas 
Simons,  Esq.,  Registrar,  acting  for  William  Thomas 
Jemmett,  Esq.,  with  his  consent  in  writing,  he  being 
one  of  the  Commissioners  of  Her  Majesty's  Court  of 
Bankruptcy,  acting  in  the  prosecution  of  the  said 
petition  for  adjudication  of  bankruptcy,  I  proceeded 
to  examine  him  touching  the  discovery  of  his  estate 
and  effects,  and  on  the  following  questions  being  put 
and  propounded  to  him  the  said  John  Cross,  he  gave 
the  several  answers  hereto  respectively  following  each 
question,  that  is  to  say, 

"  Q.  Do  you  know  William  Ramsden,  of  Bolton, 
butcher?  A.  Yes,  sir.  Q.  Did  he  ever  lend  you  any 
money  ?  A.  No.  Q.  Did  you  ever  give  him  a  pro- 
missory note  for  70/.  or  any  other  amount?  A.  I 
don't  know  ;  if  I  did,  I've  forgot.  Q.  Did  you,  or  did 
you  not?  A.  Well,  I  cannot  remember  doing  it. 
Q.  Did  he  not  serve  you  with  a  writ  in  the  month  of 
December  last  for  70/.  1  A.  Yes.  I  got  a  writ  from 
Ramsden ;  this  is  it  now  produced.  Q.  Who  served 
you  with  it  ?  A.  I  don't  know.  I  cannot  speak  to  it. 
Q.  Was  it  somebody  from  Preston  ?  A.I  don't  know. 
There  was  somebody  from  Preston  left  a  paper  with 
my  Missus.  Q.  When  was  it  left  ?  A.  Sometime 
beginning  of  this  year.  Q.  Did  Ramsden  ever  apply 
to  you  for  money  before  you  got  the  writ  ?  A.  No. 
Q.  Did  you  ever  enter  an  appearance  to  that  writ  ? 
A.  No.  Q.  Did  the  sheriff's  officer  take  possession 
under  that  writ  for  Ramsden's  debt?  A.  Yes.  A 
sheriffs  bailiff  of  the  name  ofMassey  came  from  Pres- 
ton, and  took  possession.  Q.  Why  did  you  not  enter 
an  appearance  to  the  writ  if  you  owed  Ramsden  no 
money  ?  A.  I  did  not  know  that  I  had  any  occasion. 
Q.  Did  Ramsden  come  to  your  house  whilst  Massey 
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was  in  possession  1  A.  No,  I  never  saw  him.  Q.  1856. 
Was  this  placard  issued  to  sell  up  for  Ramsden,  the  cross's 
placard  having  Thomas  Massey  at  the  foot,  and  marked  Case- 
B.  ?  A.  Yes.  Q.  At  the  time  when  that  sale  was 
to  have  taken  place  had  you  received  a  summons 
from  the  Bankruptcy  Court  in  respect  of  a  debt  of 
158/-  14s.  you  owed  to  Messrs.  Moxon  and  Sons  ? 
A.  Yes.  Q.  When  you  say  that  you  did  not  know 
that  you  had  any  occasion  to  enter  an  appearance, 
had  you  never  had  a  writ  before?  A.  Yes,  about 
eighteen  months  before,  but  I  cannot  speak  exactly  to 
the  time.  Q.  Did  you  enter  an  appearance  to  that  ? 
A.  Yes,  1  gave  orders  to  you  to  do  it.  Q.Then  why 
did  you  not,  if  you  owed  Ramsden  no  money,  do  the 
same  ?  A.  I  thought  there  was  no  occasion.  Q.  Do 
you  know  John  Murphy,  of  Bolton,  agent  and  debt 
collector  ?  A.  Yes.  Q.  Have  you  consulted  him 
about  your  affairs  ?  A.  No.  Q.  Whom  did  you  con- 
sult about  your  affairs?  A.  Farnworth,  a  sheriff's 
officer,  at  Preston.  Q.  Was  that  before  you  got 
Ramsden  s  writ?  A.  Yes.  Q.  How  long  before  you 
got  Ramsden's  writ  ?  A.  A  few  days.  Q.  Through 
whom  did  you  become  acquainted  with  Mr.  Farn- 
worth? A.  Through  James  Leyland,  telling  me  he 
was  a  likely  man  to  make  my  affairs  right.  Q.  Where 
did  you  have  an  interview  with  Farnworth1?  A.  At 
his  house  at  Preston.  Q.  Who  took  you  to  Farn- 
worth ?  A.  James  Leyland  took  me  there.  I  had 
never  seen  him  before.  Q.  What  did  Farnworth 
advise  you  to  do  ?  A.  Farnworth  advised  me  to  have 
a  sale,  put  the  money  in  my  pocket,  and  then  offer 
the  creditors  as  much  as  I  could  pay  them.  Q.  Was 
Ramsden's  name  mentioned  at  the  time  you  were  with 
Leyland  at  Farnworth's  of  Preston?  A.  I  cannot  say 
it  was.  Q.  When  did  you  consult  Leyland  about 
your  affairs,  which  made  him  go  with  you  to  Preston? 
A.  About  six  weeks  or  so  before  New  Year's  Day  last. 
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Q.  Were  you  in  difficulties  at  that  time?     A?  Yej. 
Q.  What  did  Leyland  advise  you  to  do  1     A.  He  a  - 
vised  me  to  have  a  sale,  put  the  money  in  my  poctet, 
and  pav  the  creditors  as  far  as  it  went.     Q.  www 
was  the  final  arrangement  made   between  you  ana 
Farnworth,  after  you  had  consulted  him  along  with 
Leyland?     A.  It  was  agreed  that  he  was  to  sell,  and 
his  man  Massey  afterwards  came  in.     Q.  Did  you  or 
Leyland  pay  Farnworth  any  money  ?     A.  Yes.   Xey- 
tarf  did.     «.  How  much?     A.  Five  pounds  first, 
and  five  pounds  afterwards,  and  the  last  six  pounds, 
something  altogether   about   seventeen  pounds      Q. 
Whose  money  was  that?     A.  It  was  mine.     I  found 
it  to  pay  Farnworth.     Q.  What  for  doing?     A.  For 
these  friendly  writs.     Q.  What  friendly  writs?     A. 
Ramsden  s  and  John  Lowe,  tailor,  of  Bolton.     Q.  Did 
you  owe  John,  Lowe  anything  t    A.  No.     Q.  How 
much  was  John  Lowe's  writ  for?     A.  Twenty  pounds 
odd.   Q.  Who  mentioned  Ramsden  s  and  Lowes  names 
to  you  ?     A.  I  cannot  speak  to  that,     Q.  How  long 
had  you  known  Ramsden  and  Lowe?     A.  A  good 
many  years.     Q.  Were  you  in  the  habit  of  attending 
foot  races  ?     A.  Yes,  I've  been  to  many  a  one.     Q. 
Did   Ramsden,   Lowe  and  Leyland  use  to    go    with 
you?     ^4.  Ramsden  and  Zowe  never  went  with  me, 
but  Leyland  has  been  many  a  time.     Q.  What  was 
the  name  of  the  attorney  who  issued  the  writs?     A. 
It  was  Mr.  Stanley,  of  Preston.     Q.  Did  you  ever  see 
Mr.  Stanley?     A.  Yes,  once  when  I  was  at  Farn- 
worth's  house  he  came  in.    Q.  Had  you  sent  for  him  ? 
A.  No.     Q.  What  took  place  when  Stanley  came  in  ? 
A.  I  don't  know.     Farnworth  and  he  were  talking 
together  at  the  opposite  side  of  the  room.     Q.  How 
did  Farnworth  know  that  Ramsden  and  Lowe's  names 
were  to  be  used  in  the  friendly  writs  ?     A.  I  don't 
know.     I  am  sure  I  did  not  tell  him.     Q.  Was  Ley- 
land  with  you  at  this  time  1     A .  Yes ;  he  went  in  the 
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first  train  on  Sunday  morning,  and  I  went  by  the  1856. 
twenty  minutes  past  two  in  the  afternoon  of  the  same  cross's  ' 
day.  Q.  Did  the  interview  between  you  and  Stanley  Case. 
and  Let/land 'and  Farnworth  take  place  on  the  Sun- 
day ?  A.  Yes.  Q.  When  you  got  to  Preston  whom 
did  you  first  see  ?  -4.1  saw  Leyland,  he  met  me  at 
the  train,  and  in  an  hour  or  so  afterwards  he  took  me 
to  Farnworth's.  Q.  Who  was  to  sell  under  this  post- 
ing bill  marked  B,  before  referred  to  ?  A.  Farnworth 
the  sheriff's  officer.  Q.  Did  Farnworth  come  over 
on  Friday,  the  18th  of  January  last,  to  sell  ?  A .  Yes. 
Q.  Did  he  sell?  A.  No  ;  I  told  him  the  Bankrupt 
Court  was  in  possession.  Q.  How  long  had  Massey, 
Farnworth's,  man,  been  in  possession  up  to  the  18th 
January1?  A.  I  believe  he  came  on  the  Monday 
before.  Q.  How  long  before  this  had  you  had  any 
malt  from  Messrs.  Moxons,  of  Pontefract,  your  cre- 
ditors ?  A.  About  four  months.  Q.  Did  you  brew 
that  malt  ?  A.  Yes,  all  but  two  loads,  which  I  sold 
to  the  landlord  of  the  White  Lion ;  he  was  without, 
waiting  for  some  he  had  ordered.  Q.  What  did  you 
sell  hira  that  at?  A.l  sold  it  him  at  53s.  a  load  ;  at 
this  time  I  had  not  got  Messrs.  Moxon's  invoice,  and 
I  agreed  with  him  he  was  to  pay  me  invoice  price 
in  the  event  of  its  being  more.  Q.  Did  you  sell  any- 
body else  any,  either  malt  or  hops,  about  this  time? 
A.  I  cannot  say,  but  to  the  best  of  my  belief  I  did  not. 
Q.  Did  you  never  sign  a  promissory  note  to  William 
Ramsden  which  John  Ball,  fishmonger,  witnessed  ?  A. 
No,  I  don't  believe  I  ever  did.  Q.  Did  not  Massey 
and  Farnworth  both  give  up  possession  of  your  house 
on  the  18th?  A.  Yes,  on  the  same  morning.  Q.  To 
whom  did  Massey  give  the  keys  of  the  wine  cellar, 
spirit  cellar,  and  ale  cellar?  A.  I  believe  he  gave 
them  to  FamwortL  "John  Cross." 

The  case,  as  amended,  was  set  down  for  argument 
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on  the  31st  May,  1856,  when  the  Judges  present  were 
■  Lord  Campbell  C.  J.,  Alderson  B.,  Coleridge  J., 
Willes  J.  and  Bramwell  B.,  before  whom  the  case 
ofMegina  v.  Scott  (a)  was  on  that  day  argued  ;  but  on 
this  case  being  mentioned, 

Martin  B.  said  that  when  he  reserved  the  question 
in  this  case  at  Liverpool,  he  did  so  because  it  was 
stated  to  him  that  a  case  had  been  reserved  by  Willes 
J.  on  a  similar  point  at  York.  His  understanding  in 
the  matter  was,  that  there  was  to  be  no  argument  on 
this  case,  but  that  it  was  to  be  governed  by  the  deci- 
sion, whatever  that  might  be,  of  the  case  first  reserved 
by  Willes  J.  The  prisoner's  counsel  was  therefore 
not  heard. 

On  the  22nd  July,  1856,  the  judgment  of  the  Court 
in  Regina  v.  Scott  (hi)  was  given  in  Serjeants'  Inn 
Hall,  affirming  the  conviction  ;  and  the  conviction  in 
this  case  was  also  affirmed. 

Conviction  affirmed. 


(a)  Ante,  p.  47. 


(6)  Anti,  p.  55. 


1856. 


REGINA  17.  THE  INHABITANTS  OF  THE 
TOWNSHIP  OF  GATE  FULFORD. 


GateFuiford  The  following  case  was  reserved  and  stated  for  the 
Fulford  were  consideration  and  decision  of  the  Court  of  Criminal 
townships       Appeal  by  Cresswell  J. 

in  the  parish        *  *  •> 

of  Pulford 

Ambo;  and  the  whole  of  Gate  Fulford  and  part  of  Water  Fulford  constituted  the  manor 
of  Fulford.  The  township  of  Gate  Fulford  was  indicted  for  non-repair  of  a  road ;  and 
4$he  indictment  charged  the  liability  as  resulting  from  an  Inclosure  Act  and  an  awa'rdA 
"**■'  The  Inclosure  Act  directed  that  commissioners  by  award  should  divide  and  allot  cer- 
tain lands  in  the  manor  of  Fulford,  which  (it  was  contended)  were  shown  by  the  context 
to  be  all  in  the  township  of  GateFuiford,  and  should  set  out  the  public  and  private  roads 
in  the  lands  to  be  divided  and  allotted ;  and  that  the  public  roads  so  set  out  should  be 
repaired  by  the  township  of  Gate  Fulford. 

The  award  set  out  some  roads  which  it  termed  public  highways  and  roads,  some  which 
termed  public  carriage  roads,  and  others  which  it  termed  private  carriage  roads.     It 
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This  was  an  indictment  against  the  inhabitants  of       1856. 
the  township  of  Gate  Fulford,  in  the  county  of  York,    _Gatb 
for  the  non -repair  of  a  highway.     It  came  on  to  be     Fulford 
tried  before  the  Honourable  Mr.  Justice  Cresswell,  at 
the  Spring  Assizes  for  the  said  county;  held  at  York,  then  set  out 
on   the  7th  day  of  March,  1855,  when   a  verdict  was  question, 
entered  for  the  Crown  on  the  three  first  counts,  the  J^^1* 
two  last  being  abandoned,  subject  to  the  following  case  "carriage 
reserved   for  the  opinion   of  the  Court  of  Criminal  piy, an™" 

Appeal.  directed  that 

rp,      '.  i'  should  be 

The  indictment  contained  five  counts ;  the  fourth  repaired  by 
and  fifth  counts  were  abandoned  at  the  trial,  and  no  tantsoP'the 
question  arises  upon  them  (a).  jswwP  °' 

of r)l*PS  9.1(1 

(flfl  The  first  count  was  as  follows  : —  without  ' 

County  of  York, }  The  jurors  for  said.    It  was  amongst  other  things   specifying 

to  wit.         J  our     lady    the  enacted  that  Robert  Bewlay  Richard     ,. 

Queen   upon   their   oath    present  Mason  and  Samuel  Milbourn  therein   meant. 

that  before  the  day  of  the  taking  described  should  be  and  they  were  Another 

of  this  inquisition  by  a  certain  Act  thereby  nominated  and  appointed  road,  also 

of  Parliament  made  in  the  thirtieth  commissioners  for  the  dividing  and  termed  sim- 

year  of  the  reign  of  his  late  Majesty  allotting  the  common  fields   ings  PV  a     ca.r7, 

King  George  the  Second  "  For  di-  and  commons  in  the  said  Act  men-   "™eared  t'0 

viding  and  enclosing  certain  fields  tioned  and  for  the  executing  the  j,e  set  out 

meadows    and    commons    in    the  several  other  powers  thereinafter  as  a  private 

manor  of  Fulford  in  the  county  of  mentioned  and  for  that   purpose  road. 

York"  the  said  manor  of  Fulford  they  the  said  commissioners  or  the       Held  that, 

then  and  still  being  in  the  East  major  part  of  them  should  within  *s  gainst  the 

Riding  of  the  county  of  York  afore-  twelve  calendar  months  thence  next  suf£cjentfy 

appeared, 
from  the  award,  that  the  road  in  question  was  made  a  public  road. 

The  road  in  question  ran  through  what  was  now  understood  to  be  the  township  of 
Water  Fulford.  Evidence  was  given  that  the  township  of  Gate  Fulford  had,  on  various 
occasions,  repaired  the  road,  but  had  also  repaired  roads  in  the  township  which  were  not 
public  roads. 

Held  that,  assuming  it  to  be  true  (as  was  contended)  that  the  commissioners  had 
power  to  award  only  as  to  lands  in  Gate  Fulford,  the  Court  would  presume  that 
the  lands  on  which  the  road  was  constructed  lay,  at  the  time  of  making  the  award,  in 
Gate  Fulford,  the  evidence  being  that  from  which  a  jury,  if  they  had  been  asked  the 
question,  might  have  inferred  this. 

Agreed,  that,  if  it  had  appeared  that  the  road  so  set  out  had,  as  to  any  part,  been  on 
land  over  which  the  power  of  the  commissioners  did  not  extend,  the  award  would  have 
been  bad  as  to  the  whole  road. 


On  the  argument  of  a  case  before  the  Court  of  Criminal  Appeal  the  counsel  for 
the  defendant  must  begin. 
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To  this  indictment  the  defendants  pleaded  not  guilty. 
At  the  trial  the  counsel  for  the  prosecution  put  in  evi- 


ensuing  cause  a  true  and  perfect 
survey  and  admeasurement  to  be 
made*  by  such  person  or  persons  as 
they ,  or  the  major  part  of  them 
should  think  fit  of  the  said  com- 
mon fields  ings  and  commons  or 
waste  grounds  so  intended  to  be 
divided  as  aforesaid  and  after  such 
survey  and  admeasurement  so  made 
should  set  out  divide  apportion 
and  allot  the  same  respectively  in 
the  manner  thereinafter  mentioned. 
And  it  was  in  and  by  the  said  Act 
amongst  other  things  provided  that 
the  said  commissioners  or  the  major 
part  of  them  should  have  power  to 
set  out  one  statute  acre  of  land  or 
so  much  more  as  they  should  think 
necessary  in  some  part  or  parts  of 
the  said  common  fields  or  either  of 
them  for  the  common  use  of  the 
proprietors  of  the  said  fields  to 
supply  them  from  time  to  time  with 
gravel  or  sand  for  repairing  the 
highways, in  the  township  of  Gate 
Fulford.  in  the  said  Act  mentioned. 
And  it  was  thereby  further  enacted 
that  the  said  commissioners  or  the 
major  part  of  them  should  have 
power  to  set  out  all  such  public 
and  private  ways  and  roads  and 
ditches  fences  drains  bridges  gates 
and  stiles  as  they  should  think 
necessary  or  convenient  in  over  and 
upon  the  lands  so  intended  by  the 
said  Act  to  be  divided  and  allotted 
(so  as  all  such  public  highways 
so  to  be  set  out  should  be  of  the 
breadth  of  forty  feet  at  least  be- 
tween and  exclusive  of  the  ditches) 
and  to  order  and  appoint  by  whom 
and  in  what  manner  all  the  said 
roads  and  ways  ditches  fences 
drains  bridges  gates  and  stiles 
should  respectively  be  made  and 
thereafter  from  time  to  time  re- 


paired   maintained    and    kept    in 
repair  and  in  the  said  Act  it  was 
provided  that  all  such  public  and 
common  highways  when  so  set  out 
and  made  as  aforesaid  should  from 
time  to  time  be  repaired  and  kept 
in  repair  by  the  inhabitants  of  the 
township  of  Gate  Fulford  in  the 
county  of  York.    And  that  after 
such  ways  and  roads  should  be  so 
set  out  and  made  it  should  not  be 
lawful  for  any  person  or  persons  in 
any  manner  whatsoever  to  use  any 
other  public  or  private  way  or  road 
in  or  over  the  said  lands   so  to 
be  divided  and  allotted  or  any  of 
them.    And  it  was  thereby  further 
enacted  that  the  said  commissioners 
or  the  major  part  of  them  should 
within  two  years  after  such  survey 
and  admeasurement  should  be  made 
as  aforesaid  make  or  cause  to  be 
made  an  award  or  instrument  in 
writing  in  which  they  should  ex- 
press the  several  things  in  the  said 
Act  more  particularly  mentioned 
and  which  said  award  should  con- 
tain amongst  other  things  proper 
orders  and  directions  concerning 
such  public  and  private  roads  and 
ways  and   concerning  the  fences 
ditches  drains  bridges  gates  and 
stiles  in  over  and  upon  the  said 
lands  so  intended  to  be  divided  and 
inclosed  as  aforesaid  together  with 
all  such  other  orders  and  directions 
as  they  the    said    commissioners 
or  the  major  part  of  them  should 
think  necessary  or  proper  for  the 
perfecting  and  completing  the  said 
intended   division    and  inclosure. 
And  that  such  award  or  instru- 
ment should  be  fairly  ingrossed 
upon  parchment  and   sealed  and 
delivered    by    the    said    commis- 
sioners or  the  major  part  of  them 
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deuce,  and  proved  the  Act  of  Parliament  and  award 
referred  to  in  the  indictment.   The  award  which  bears 


1856. 


and  then  inrolled  at  length  in  the 
public  register  office  for  registering 
deeds  in  the  east  riding  of  the  said 
county  of  York  and  the  register  of 
the  said  east  riding  or  his  deputy 
was  thereby  required  to  inrol  the 
said    award    amongst    the    inrol- 
ments   of  bargains    and    sales    of 
lands  in  the  same  riding  and  the 
jurors   aforesaid  upon  their  oath 
aforesaid   further    present.     That 
after  the  making  and  passing  of 
the  said  Act  the  said  commissioners 
took  upon  them  the  execution  of 
the    powers    and    authorities    so 
vested  in  them  by  the  said  Act  as 
aforesaid  and  thereupon  within  the 
said    period    of   twelve    calendar 
months  made  or  caused  to  be  made 
a  true  and  perfect  survey  and  ad- 
measurement of  the  said  common 
fields  ings  and  commons  or  waste 
grounds  so  intended  to  be  divided 
pursuant  to  the  said  Act  and  after 
such  survey  and   admeasurement 
having  been  so  made  or  caused  to 
be  made  did  set  out  divide  appor- 
tion and  allot  the   same  common 
fields  ings  and  commons  or  waste 
grounds  respectively  in  the  manner 
in  the  said  Act  mentioned  and  direct- 
ed and  amongst  other  things  did  set 
out  divide  apportion  and  allot  one 
acre  of  land  in  a  certain  part  of 
the  said  common  fields  so  intended 
to  be  divided  and  allotted  as  afore- 
said for  the  common  use  of  the  pro- 
prietors of  the  said  fields  to  supply 
them  from  time  to  time  with  gravel 
or   sand  for   the  purpose  in  the 
said  Act  mentioned.    And  did  also 
set  out   such  public  and  private 
ways   and   roads   and  bridges  as 
they  thought  necessary  or  conve- 
nient in  over  and  upon  the  lands 
so  by  the  said  Act  intended  to  be 


divided  and  allotted  as   aforesaid 
and  amongst  others  the  public  way 
or  road    and  bridge   respectively 
hereinafter  particularly  mentioned 
and  alleged  to  be  out  of  repair  and 
executed  to  the  best  of  their  judg- 
ment   the    several    other  powers 
vested  in  them  by  the  said  Act. 
And    the   jurors    aforesaid    upon 
their  oath  aforesaid  further  present 
that  after  the  making  and  passing 
of  the  said  Act  and  after  the  said 
commissioners    had    taken    upon 
them  the  execution  of  the  powers 
and  authorities  so  vested  in  them 
in  and  by  the  said  Act  as  aforesaid 
and  within  two  years  to  wit  imme- 
diately after  making  such  survey 
and   admeasurement  as   aforesaid 
and  after  completing  such  division 
and  allotment  and  after  executing 
to  the  best  of  their  judgment  the 
several  other  powers  vested  in  them 
by  the  said  Act  to  wit  on  the  tenth 
day  of  October  in  the  year  of  our 
Lord  one  thousand  seven  hundred 
and  fifty  nine.    The  major  part  of 
the  said  commissioners  to  wit  the 
said  Robert  Bewlay  and  the  said 
Richard  Mason  did  make  or  cause 
to  be  made  an  award  or  instrument 
in  writing  in  which  they  did  ex- 
press the  several  matters  and  things 
in   the    said  Act    in  that  behalf 
mentioned  and  which  said  award 
or  instrument  in  writing  so  made 
as   aforesaid    did    contain  proper 
orders  and  directions  concerning 
such  public  and  private  roads  and 
ways   and  concerning  the   fences 
ditches  drains  bridges  gates  and 
stiles  in  over  and  upon  the  said 
lands  so  by  the  said  Act  intended 
to  be  divided  and  inclosed  as  afore- 
said together  with  all  such  other 
orders  and  directions  as  they  the 
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date  the  10th  day  of  October,  1759,  was  duly  made, 
engrossed,  and  inrolled  according  to  the  provisions  of 


major  part  of  the  said  commis- 
sioners thought  necessary  or  proper 
for  the  perfecting  and  completing 
the  said  division  and  inclosure 
according  to  the  true  intent  and 
meaning  of  the  said  Act  and  the 
said  award  or  instrument  was  fairly 
engrossed  upon  parchment  and 
sealed  and  delivered  by  the  major 
part  of  the  said  commissioners  to 
wit  by  the  said  Robert  Bewlay  and 
Richard  Mason  and  was  then  to  wit 
on  the  eighteenth  day  of  July  one 
thousand  seven  hundred  and  sixty 
three  inrolled  at  full  length  by  the 
then  registrar  or  his  deputy  in  the 
public  register  office  for  registering 
deeds  in  the  east  riding  of  the  said 
county  of  York  as  was  by  the  said 
Act  directed  in  that  behalf.  And 
the  jurors  aforesaid  upon  their  oath 
aforesaid  further  present  that  the 
said  commissioners  by  their  said 
award  amongst  other  allotments  by 
them  therein  made  of  the  said 
common  fields  ings  and  commons 
or  waste  grounds  by  the  said  Act 
intended  to  be  divided  and  allotted 
as  aforesaid  did  thereby  allot  and 
award  one  acre  of  land  by  certain 
abuttals  and  boundaries  in  the  said 
award  mentioned  and  as  the  same 
was  then  staked  out  and  they  the 
said  commissioners  did  thereby 
award  that  the  said  one  acre  so  by 
them  set  out  as  aforesaid  should 
be  to  and  for  the  common  use  of 
the  proprietors  of  the  said  common 
fields  to  supply  them  from  time  to 
time  with  gravel  or  sand  for  repair- 
ing the  highways  in  the  said  town- 
ship of  Gate  Fulford  as  by  the  said 
award  reference  being  thereunto 
had  will  more  fully  and  at  large 
appear  which  said  one  acre  was  so 
set  out  allotted  and  awarded  in  a 


certain  part  of  the  said  common 
fields  by  the  said  Act  intended  to 
be  divided  and  allotted  as  aforesaid 
and  by  reason  of  the  premises  and 
by  force  Of  the  said  Act  and  by 
virtue  of  the  said  award  so  in  pur- 
suance thereof  by  the  said  commis- 
sioners made  as  aforesaid  thereupon 
was  and  from  thence  continually 
hath  been  and  still  is  held  and 
enjoyed  to  and  for  the  common  use 
of  the  proprietors  of  the  said  fields 
to  supply  them  from  time  to  time 
with  gravel  or  sand  for  repairing 
the  highways  in  the  said  township 
of  Gate  Fulford.  And  the  jurors 
aforesaid  upon  their  oath  aforesaid 
further  present  that  the  said  com- 
missioners by  their  said  award 
amongst  several  public  and  private 
ways  and  roads  made  and  by  them 
therein  set  out  and  appointed  and 
which  they  thereby  adjudged  to  be 
necessary  and  convenient  to  be  made 
in  over  and  upon  the  said  lands 
intended  to  be  divided  and  allotted 
as  aforesaid  did  order  and  award 
that  there  should  be  one  carriage 
road  branching  out  of  the  last 
thereinbefore  mentioned  road  (and 
which  said  last  thereinbefore  men- 
tioned road)  is  in  the  said  award 
described  to  be  and  is  a  public 
carriage  road  leading  from  the 
south  end  of  Fulford  aforesaid  to 
Selby  in  the  east  riding  aforesaid 
and  is  part  of  a  common  Queen's 
highway  leading  from  the  city  of 
York  over  the  said  townships  of 
Water  Fulford  and  Gate  Fulford 
and  certain  other  townships  to 
Selby  in  the  said  county  and  which 
said  first  abovementioned  carriage 
road  so  awarded  as  aforesaid  is 
described  in  the  said  award  as 
leading  to  Water  Fulford  aforesaid 
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the  said  act,  and  all  things  necessary  to  give  validity 
to  it  were  done  and  performed.     Copies  of  the  mate- 
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and  a  certain  landing  place  in  the 
said  award  mentioned  that  is  to 
say  the  landing  place  adjoining  a 
certain  public  navigable  river 
called  the  Ouse  and  the  said  com- 
missioners did  thereby  further- 
order  and  award  that  there  should 
be  one  carriage  bridge  over  the 
water  sewer  across  the  said  road 
so  set  out  as  lastly  aforesaid  and  in 
the  said  award  more  particularly 
described  and  the  said  commis- 
sioners did  thereby  further  order 
and  award  that  the  said  road  and 
bridge  should  be  made  and  from 
time  to  time  kept  in  repair  by  the 
inhabitants  of  Gate  Fulford  afore- 
said in  the  said  award  called  the 
township  of  Fulford  aforesaid  as 
by  the  said  award  reference  being 
thereunto  had  will  more  fully  and 
at  large  appear  which  said  carriage 
road  so  set  out  ordered  and  awarded 
by  the  said  commissioners  as  here- 
inbefore mentioned  was  then  and 
there  to  wit  in  over  and  upon  the 
said  lands  so  intended  to  be  divided 
and  allotted  as  aforesaid  of  the 
breadth  of  forty  feet  at  the  least  to 
wit  of  the  breadth  of  forty  feet 
between  and  exclusive  of  the 
ditches  and  was  so  set  out  as  afore- 
said in  over  and  upon  the  said 
lands  by  the  said  Act  intended  to 
be  divided  and  allotted  as  afore- 
said and  by  reason  of  the  premises 
then  and  there  became  and  was 
and  from  thenceforth  continually 
hath  been  and  still  is  a  common 
public  highway  used  for  all  the 
liege  subjects  of  our  lady  the  now 
Queen  and  her  predecessors  to  go 
return  pass  and  repass  on  foot  and 
on  horseback  and  with  cattle  carts 
and  carriages  at  their  will  and 
pleasure  and  to  be  amended  and 


repaired  at  the  general  expense  of 
the  inhabitants  of  the  said  town- 
ship of  Gate  Fulford.  And  the 
jurors  aforesaid  upon  their  oath 
aforesaid  further  say  that  the  whole 
of  the  said  carriage  road  so  set  out 
ordered  and  awarded  as  aforesaid 
for  the  length  of  divers  to  wit  three 
hundred  yards  and  in  breadth 
divers  to  wit  forty  feet  after  the 
same  had  been  so  set  out  ordered 
and  awarded  as  aforesaid  and  after 
the  making  and  inrolment  of  the 
said  award  of  the  said  commis- 
sioners in  manner  and  form  afore- 
said and  after  the  said  carriage 
road  had  been  completed  and  made 
to  wit  on  the  first  day  of  January 
in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  fifty  four 
and  from  thence  continually  after- 
wards until  the  day  of  the  taking 
of  this  inquisition  in  the  township 
of  Water  Fulford  aforesaid  in  the 
county  aforesaid  was  and  yet  is 
very  ruinous  miry  deep  broken 
and  in  great  decay  for  want  of  due 
reparation  and  amendment  of  the 
same  so  that  the  Queen's  subjects 
through  the  same  way  with  their 
horses  coaches  carts  and  waggons 
could  not  daring  the  time  afore- 
said nor  yet  can  go  return  pass 
ride  and  labour  without  great 
danger  of  their  lives  and  the  loss 
of  their  goods  to  the  great  damage 
and  common  nuisance  of  all  the 
Queen's  liege  subjects  through  the 
same  way  going  returning  passing 
riding  and  labouring  and  against 
the  form  of  the  Act  of  Parliament 
aforesaid  and  against  the  peace  of 
our  said  lady  the  Queen  her  crown 
and  dignity  and  that  the  inhabit- 
ants of  the  said  township  of  Gate 
Fulford  aforesaid  the  said  carriage 
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rial  parts  of  the  said  act  and  award  accompany  this 
case,  and  are  to  be  treated  as  part  of  it,  but  if  neces- 


road  so  ordered  and  awarded  as 
aforesaid  so  as  aforesaid  being  in 
decay  by  reason  of  the  premises 
and  by  force  of  the  said  Act  and 
by  virtue  of  the  said  award  so  in 
pursuance  thereof  by  the  said  com- 
missioners made  as  aforesaid  ought 
during  the  time  last  aforesaid  to 
have  repaired  and  amended  and 
still  of  right  ought  to  repair  and 
amend  the  said  highway  so  being 
in  decay  as  aforesaid  when  and  so 
often  as  it  hath  been  and  shall  be 
necessary. 

The  second  and  third  counts 
were  precisely  the  same  as  the  first 
except  that  instead  of  describing 
the  road  as  being  in  the  township 
of  Water  Fulford  in  the  county  of 
York  the  second  count  described 
it  as  being  in  the  parish  of  Gate 
Fulford  in  the  county  aforesaid 
and  the  third  count  described  it  as 
being  in  the  township  of  Gate  Ful- 
ford in  the  county  aforesaid. 


Copy  of  the  title,  preamble,  and 
other  parts  of  the  Act  of  Parlia- 
ment mentioned  in  the  case. 

An  Act  for  dividing  and  inclosing 
certain  Fields,  Meadows,  and 
Commons,  in  the  manor  of  Ful- 
ford in  the  county  of  York. 

Whereas  by  articles  of  agree- 
ment of  5  parts  indented  bearing 
date  the  10th  day  of  December  in 
the  year  of  our  Lord  1756  and 
made  or  mentioned  to  be  made 
between  John  Taylor  of  Gate  Ful- 
ford in  the  county  of  York  Esquire 
of  the  first  part  Francis  Meek  of 
Beverley  in  the  same  county  Esquire 
of  the  second  part  the  mayor  and 
commonalty  of  the  city  of  York  of 


the  third  part  the  Reverend  Ben- 
jamin    Wilson     Thomas     Norton 
Richard  Buxton  William  Charnock 
and   William  Nevison  feoffees    of 
certain  lands  lying  in  Gate  Fulford 
aforesaid  in  trust  for  the   main- 
tenance and  support  of  a  school  at 
Fremington    in   Swaledale    in   the 
said  county  of  York  and  for  other 
charitable  purposes  of  the  fourth 
part  Robert  Oates  of  Water  Fulford 
in  the  same  county  Esquire  Francis 
Barlow    of   Middlethorpe   in     the 
county  of  the  city  of  York  Esquire 
William  Richardson  of  Gate  Ful- 
ford aforesaid  gentleman  Edward 
Stabler  of  the  same  place  gentle- 
man Barnard  Ackroyd  of  the  said 
city  of  York  brewer  and  the  several 
other  persons  whose  names  and 
seals  are  thereunto  subscribed  and 
set  of  the  fifth  part  reciting  that 
in   the  township  of  Gate  Fulford 
aforesaid  there  is  one  laTge  com- 
mon field  containing  300  acres  of 
uninclosed  land  or  thereabouts  and 
one  lesser  common  field  containing 
30  acres  of  uninclosed  land  or  there- 
abouts and  that  there  are  also  certain 
common  meadow  grounds  in  the 
same  township  called  The  ings  con- 
taining 50  acres  of  land  or  there- 
abouts and  certain  large  and  ex- 
tensive commons  or  waste  grounds 
known  by  the  names  of  the  East 
Moor  and  the  WestMoor  containing 
by  estimation  400  acres  of  land  or 
thereabouts  and  that  the  manor  or 
lordship   of  Fulford   in   the   said 
county  comprehends  the  township 
of  Gate  Fulford  aforesaid  and  part 
of    Water  Fulford  aforesaid    and 
that   the   said  John  Taylor  is  the 
lord  of  the  said  manor  of  Fulford 
and  owner  of  several  messuages 
cottages    frontsteads     and    lands 
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sary  full  copies  of  the  said 
referred  to. 


situate  lying  and  being  in  the  said 
manor  and  that  the  said  Francis 
Meek  is  seized  in  fee  simple  of  the 
impropriate  rectory  of  Gate  Fulford 
aforesaid  and  of  all  tythes  great 
and  small  mortuaries  and  ecclesi- 
astical dues  (except  such  as  are 
hereafter  mentioned  to  belong  to 
the  curate  or  minister  of  the  chapel 
of  Fulford)  arising  renewing  and 
payable  out  of  all  and  every  the 
lands  and  tenements  in  the  said 
manor  or  lordship  of  Fulford  afore- 
said and  that  the  said  Francis  Meek 
in  right  of  his  said  rectory  hath 
the  nomination  of  the  officiating 
minister  or  curate  of  the  chapelry 
of  Fulford  aforesaid.  And  further 
reciting  that  the  said  commons  or 
waste  grounds  belong  to  the  said 
John  Taylor  the  lord  of  the  said 
manor  and  to  all  the  other  owners 
and  occupiers  of  antient  messuages 
cottages  and  frontsteads  in  the 
said  manor  or  lordship  subject  to 
the  right  of  certain  freemen  of  the 
said  city  of  York  intercommoning 
therein  as  thereinafter  mentioned 
and  that  the  owners  and  occupiers 
of  such  messuages  cottages  and 
frontsteads  as  aforesaid  have  also 
a  right  of  stray  or  average  in  and 
over  the  said  common  fields  and 
also  in  and  over  several  inclosures 
which  have  been  heretofore  taken 
off  from  the  said  common  fields  at 
certain  times  in  each  year  and  that 
the  freemen  of  the  said  city  of 
York  being  occupiers  of  antient 
messuages  within  Walmgate  Ward 
in  the  said  city  have  also  for  time 
immemorial  had  and  enjoyed  and 
still  have  and  enjoy  a  right  of  stray 
and  average  in  and  over  the  said 
common  fields  within  certain  bounds 
and  the  same  respective  inclosures 


act  and  award  are  to  be 
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at  the  same  times  in  each  year 
when  the  owners  and  occupiers  of 
messuages  cottages  and  frontsteads 
in  the  said  manor  or  lordship  of 
Fulford  can  or  may  enjoy  the 
same  and  that  the  said  freemen 
being  occupiers  of  antient  mes- 
suages within  the  said  ward  have 
also  for  time  immemorial  had  and 
enjoyed  and  still  hold  and  en- 
joy a  right  of  intercommoning 
along  with  the  owners  and  oc- 
cupiers of  such  messuages  cot- 
tages and  frontsteads  as  afore- 
said in  and  upon  the  said  com- 
mons and  waste  grounds,  which 
said  right  of  stray  average  and 
intercommoning  in  and  upon  the 
said  common  fields  inclosures  and 
commons  or  waste  grounds  as 
aforesaid  is  vested  in  the  said 
mayor  and  commonalty  for  the 
benefit  of  such  freemen  inhabit- 
ing within  Walmgate  Ward  as 
aforesaid  and  that  the  said  Robert 
Oates  Francis  Barlow  William 
Richardson  Edward  Stabler  Bar- 
nard Ackroyd  and  the  several  other 
parties  to  the  said  articles  respec- 
tively are  owners  of  ancient  mes- 
suages cottages  frontsteads  and* 
lands  in  the  said  fields  and  ings 
and  ancient  inclosures  in  the  said 
manor  or  lordship  and  that  it  was 
agreed  by  and  amongst  all  the  said 
parties  to  the  said  articles  that  the 
said  common  fields  ings  and  com- 
mons or  waste  grounds  should  be 
divided  and  allotted  to  and  amongst 
the  proprietors  thereof  and  persons 
interested  therein  respectively  in 
the  manner  thereinafter  particu- 
larly expressed  and  that  the  same 
and  also  all  the  said  inclosures 
should  from  thenceforth  be  held 
and  enjoyed  in  severalty  freed  and 
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discharged  from  all  right  of  com- 
mon and  average  whatsoever  and 
that  all  the  said  lands  so  to  be  di- 
vided and  allotted  and  also  all  the 
other  tythable  grounds  lands  and 
tenements  in  the  said  manor  or 
lordship  should  be  exempted  from 
the  payment  of  all  tythes  and  ec- 
clesiastical dues  (except  as  before 
excepted)  and  that  in  lieu  thereof 
a  full  and  adequate  compensation 
■hould  be  made  to  the  said  Francis 
Meek  his  heirs  and  assigns  either 
by  paying  him  a  full  and  valuable 
consideration  in  money  for  the  pur- 
chase thereof  or  by  an  allotment 
of  lands  or  yearly  payments  or  both 
as  the  commissioners  thereinafter 
named  should  think  fit  and  that  a 
certain  part  of  the  said  west  moor 
called  or  known  by  the  name  of 
the  Low  Moor  containing  80  acres 
of  ground  or  thereabouts  should 
be  allotted  to  the  said  mayor  and 
commonalty  of  the  said  city  of 
York  in  trust  for  and  for  the  bene- 
fit of  the  freemen  of  the  said  city 
who  are  and  shall  be  from  time  to 
time  occupiers  of  ancient  messuages 
within  Walmgate  Ward  aforesaid 
to  be  held  and  enjoyed  by  them  in 
severalty  for  ever  freed  and  dis- 
charged from  all  right  of  common 
or  other  interests  whatsoever  of  the 
other  parties  to  the  said  articles  or 
any  of  them  of  in  or  to  the  same  in 
lieu  of  the  rights  of  stray  average 
and  intercommoning  in  and  upon 
the  said  common  fields  inclosures 
and  commons  or  any  of  them  to 
which  the  said  freemen  are  so  en- 
titled as  aforesaid. 

But  although  the  same  will  tend 
to  the  public  good  and  be  a  mani- 
fest advantage  to  the  several  per- 
sons interested   in  the    premises 


mentioned  in  the  said  act 
township  of  Gate  Fulford, 

and  contribute  to  the  improvement 
of  their  respective  estates.  Yet  as 
the  same  cannot  be  effectually  car- 
ried into  execution  to  answer  the 
intention  of  the  parties  without 
the  aid  and  authority  of  an  Act  of 
Parliament. 

May  it  therefore  please  your 
Majesty  at  the  humble  suit  and 
request  of  your  Majesty's  most  du- 
tiful and  loyal  subjects  the  said 
John  Taylor  Francis  Meek  the 
mayor  and  commonalty  of  the  said 
city  of  York  and  all  the  other  par- 
ties to  the  said  articles  respectively 
that  it  may  be  enacted.  And  be  it 
enacted  by  the  King's  most  excel- 
lent Majesty  by  and  with  the  ad- 
vice and  consent  of  the  Lords  Spi- 
ritual and  Temporal  and  Commons 
in  this  present  Parliament  assem- 
bled and  by  the  authority  of  the 
same  that  Robert  Bewlay  of  the 
dty  of  York  gentleman  Richard, 
Mason  of  the  said  city  gentleman 
and  Samuel  Milbourn  of  Kirby  Grin- 
dalyth  in  the  said  county  of  York 
gentleman  shall  be  and  are  hereby 
nominated  and  appointed  commis- 
sioners for  the  dividing  and  allot- 
ting the  said  common  fields  ings 
and  commons  and  for  the  executing 
the  several  other  powers  hereinaf- 
ter mentioned  and  for  that  purpose 
they  the  said  commissioners  or  the 
major  part  of  them  shall  and  may 
within  twelve  calendar  months  next 
ensuing  cause  a  true  and  perfect 
survey  and  admeasurement  to  be 
made  by  such,  person  or  persons  as 
they  or  the  major  part  of  them  shall 
think  fit  of  the  said  common 
fields  ings  and  commons  or  waste 
grounds  so  intended  to  be  divided 
as  aforesaid  and  after  such  survey 
and  admeasurement  so  made  shall 
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set  out  divide  apportion  and  al- 
lot the  same  respectively  in  the 
manner  hereinafter  mentioned  that 
is  to  say  the  said  commissioners 
or  the  major  part  of  them  shall 
and  may  if  they  think  fit  set  out 
and  aljot  to  and  for  the  said  Fran- 
cis Meek  his  heirs  and  assigns 
such  part  or  parts  of  the  said  com- 
mon fields  ings  and  commons  or 
waste  grounds  respectively  (except 
that  part  of  the  said  commons 
called  the  Low  Moor  as  aforesaid) 
as  they  or  the  major  part  of  them 
shall  deem  to  he  a  full  and  ade- 
quate compensation  and  equivalent 
for  all  the  tythes  of  what  nature  or 
kind  soever  and  ecclesiastical  dues 
of  or  to  which  the  said  Francis 
Meek  is  so  seized  or  entitled  as 
aforesaid  out  of  all  and  every  the 
lands  and  tenements  inclosed  and 
uninclosed  within  the  said  manor 
or  lordship  of  Fulford  aforesaid  or 
any  of  them  or  otherwise  the  said 
commissioners  or  the  major  part  of 
them  may  if  they  think  fit  order 
and  award  such  compensation  to 
be  made  to  the  said  Francis  Meek 
for  his  said  tythes  by  the  payment 
of  such  sum  of  money  to  him  the 
said  Francis  Meek  his  heirs  or  as- 
signs as  they  the  said  commission- 
ers or  the  major  part  of  them  shall 
deem  to  be  a  full  and  valuable  con- 
sideration for  the  purchase  of  all 
the  said  tythes  and  ecclesiastical 
dues  such  sum  to  be  charged  upon 
all  the  lands  and  tenements  in  the 
said  respective  townships  so  to  be 
exempted  from  the  payment  of 
such  tythes  in  due  and  equal  pro- 
portions according  to  the  true  and 
real  value  of  such  lands  and  tene- 
ments respectively  or  otherwise 
the  said  commissioners  or  the  ma- 
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jor  part  of  them  may  if  they  think 
fit  order  and  award  such  compen- 
sation to  be  made  to  the  said  Fran' 
cis  Meek  for  his  Baid  tythes  by 
certain  yearly  rents  or  sums  of  mo- 
ney to  be  charged  in  such  due  and 
equal  proportions  as  aforesaid  upon 
all  the  lands  and  tenements  so  to 
be  exempted  from  the  payment  of 
such  tythes  and  to  be  paid  from 
time  to  time  by  the  owners  and 
proprietors  of  the  said  lands  and 
tenements  respectively  in  such 
manner  as  the  said  commissioners 
or  the  major  part  of  them  shall  di- 
rect or  otherwise  the  said  commis- 
sioners or  the  major  part  of  them 
may  order  and  award  such  com- 
pensation to  be  made  to  the  said 
Francis  Meek  for  his  said  tythes 
partly  by  an  allotment  out  of  the 
said  fields  ings  and  commons  so 
to  be  divided  and  allotted  as  afore- 
said (except  as  before  excepted) 
and  partly  by  such  yearly  rents  or 
sums  of  money  to  be  charged  as 
aforesaid  and  so  much  thereof  in 
such  lands  and  so  much  in  money 
as  they  or  the  major  part  of  them 
shall  think  most  for  the  mutual 
benefit  and  advantage  of  the  said 
Francis  Meek  and  of  all  the  said 
other  parties  respectively. 

And  it  is  hereby  further  enacted 
that  the  said  commissioners  or  the 
major  part  of  them  shall  and  may 
set  out  and  allot  award  or  order  to 
and  for  such  owners  and  occupiers 
of  messuages  cottages  and  front- 
steads  in  the  said  manor  or  lord- 
ship who  have  not  any  lands  in  the 
said  common  fields  or  either  of 
them  but  only  a  right  of  stray  or 
average  therein  either  a  competent 
part  or  parts  of  both  or  either  of 
the  said  common  fields  as  an  equi- 
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with  the  said  manor.    The  road  indicted  which  is  441 
yards  long  and  40  feet  wide,  branches  out  of  a  public 


valent  for  such  right  or  a  reason- 
able sum  of  money  at  the  discretion 
of  the  said  commissioners  or  the 
major  part  of  them  as  purchase 
money  for  the  same  and  to  be 
charged  in  a  due  and  equal  pro- 
portion upon  all  the  proprietors  of 
lands  in  the  said  common  fields 
which  part  or  parts  of  the  said 
fields  so  to  be  allotted  or  such  pur- 
chase money  shall  be  divided  and 
paid  to  and  amongst  such  owners 
and  occupiers  of  messuages  cot- 
tages and  frontsteads  as  aforesaid 
so  as  that  the  owners  or  occupiers 
of  messuages  or  frontsteads  where 
messuages  have  been  may  have  a 
double  share  to  the  owners  or  occu- 
piers of  cottages  or  frontsteads 
where  cottages  have  been. 

And  the  said  commissioners  or 
the  major  part  of  them  shall  and 
may  set  out  and  divide  and  allot 
the  said  common  fields  and  ings 
(or  such  part  or  parts  thereof  as 
shall  not  according  to  the  powers 
above  mentioned  be  allotted  as  a 
compensation  in  lieu  of  such  tythes 
or  in  lieu  of  such  right  of  stray  or 
average  in  the  said  fields  belonging 
to  those  who  have  no  lands  in  the 
said  fields  as  aforesaid)  to  and 
amongst  all  the  owners  and  pro- 
prietors of  lands  in  the  said  fields 
and  ings  respectively  in  such  shares 
and  proportions  as  they  the  said 
commissioners  or  the  major  part  of 
them  shall  adjudge  and  determine 
to  be  a  full  recompense  satisfaction 
and  equivalent  for  their  several  and 
respective  lands  therein. 

Provided  that  the  said  commis- 
sioners or  the  major  part  of  them 
shall  have  power  to  set  out  one 
statute  acre  of  land  or  so  much 
more  as  they  shall  think  necessary 


in  some  part  or  parts  of  the  said 
common  fields  or  either  of  them 
for  the  common  use  of  the  pro- 
prietors of  the  said  fields  to  supply 
them  from  time  to  time  with  gravel 
or  sand  for  repairing  the  highways 
in  the  said  township  of  Gate  Ful- 
ford anything  herein  contained  to 
the  contrary  notwithstanding. 

And  it  is  hereby  further  enacted 
that  the  said  commissioners  or  the 
major  part  of  them  shall  and  may 
set  out  divide  and  allot  the  residue 
of  such  commons  and  waste  grounds 
(or  such  part  thereof  as  shall  not  be 
allotted  by  virtue  of  the  powers 
above  mentioned  as  part  of  the 
compensation  for  such  tythes)  to 
and  amongst  the  owners  and  occu. 
piers  of  messuages  cottages  and 
frontsteads  in  the  said  manor  or 
lordship  in  such  manner  as  that 
the  share  of  each  owner  or  occupier 
of  a  messuage  or  a  frontstead  where 
a  messuage  hath  been  may  be 
double  in  value  quantity  and 
quality  considered  to  the  share  of 
each  owner  and  occupier  of  a 
cottage  or  frontstead  where  a  cot- 
tage hath  been  in  lieu  of  their 
respective  common  rights  in  all  the 
said  commons  or  waste  grounds  in 
which  allotments  of  the  said  com- 
mons or  waste  grounds  no  regard 
shall  be  had  to  the  lands  of  any 
such  owner  and  occupier  nor  to 
the  magnitude  or  goodness  of  any 
house. 

And  it  is  hereby  further  enacted 
that  the  said  commissioners  or  the 
major  part  of  them  shall  have 
power  to  set  out  all  such  public 
and  private  ways  and  roads  and 
ditches  fences  drains  bridges  gates 
and  stiles  as  they  shall  think  ne- 
cessary or  convenient  in  over  and 
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upon  the  lands  so  intended  to  be 
divided  and  allotted  as  aforesaid 
(so  as  all  such  public  highways  so 
to  be  set  out  be  of  the  breadth  of 
40  feet  at  least  between  and  excul- 
sive  of  the  ditches)  and  to  order 
and  appoint  by  whom  and  in  what 
manner  all  the  said  roads  and  ways 
ditches  fences  drains  bridges  gates 
and  stiles  shall  respectively  be 
made  and  thereafter  from  time  to 
time  repaired  maintained  and  kept 
in  repair  and  also  divert  and  alter 
the  course  of  any  of  the  springs 
streams  or  currents  of  water  within 
any  part  of  any  of  the  said  fields 
ings  or  commons  for  the  conveying 
of  water  to  and  for  the  benefit  of  the 
several  allotments  so  to  be  made. 

Provided  that  all  such  public  and 
common  highways  when  so  set  out 
and  made  as  aforesaid  shall  from 
time  to  time  be  repaired  and  kept 
in  repair  by  the  inhabitants  of  the 
said  township  of  Gate  Fulford  and 
that  after  such  ways  and  roads  shall 
be  so  set  out  and  made  it  shall  not 
be  lawful  for  any  person  or  persons 
in  any  manner  whatsoever  to  use 
any  other  public  or  private  way  or 
road  in  or  over  the  said  lands  so  to 
be  divided  and  allotted  or  any  of. 
them  and  that  it  shall  not  be  lawful 
for  any  person  or  persons  at  any 
time  hereafter  to  plant  any  trees 
within  10  yards  of  the  said  high- 
ways or  any  of  them  nor  to  turn 
any  sheep  into  any  lanes  ways  or 
passages  on  either  side  where  of  any 
new  fences  shall  be  made  for  the 
space  of  seven  years  after  making 
the  award  hereinafter  mentioned. 

And  for  the  preventing  any  dis- 
putes or  differences  relating  to  the 
said  intended  division  and  inclo- 
sure.    It  is  hereby  further  enacted 


by  the  authority  aforesaid  that  the 
said  commissioners  or  the  major 
part  of  them  shall  within  two  years 
after  such  survey  and  admeasure- 
ment shall  be  made  as  aforesaid 
make  or  cause  to  be  made  an  award 
or  instrument  in  writing  in  which 
they  shall  express  the  quantity  and 
contents  in  statute  measure  of  the 
said  common  fields  ings  and  com- 
mons or  waste  grounds  so  intended 
to  be  divided  and  inclosed  as  afore- 
said and  the  quantity  and  contents 
situation  buttals  and  boundaries  of 
each  and  every  parcel  thereof  which 
shall  be  assigned  and  allotted  to 
the  respective  proprietors  upon 
such  partition  and  division  as 
aforesaid  and  also  the  situation 
buttals  and  boundaries  of  all  the 
lands  and  grounds  so  to  be  given 
and  taken  in  exchange  respectively 
and  shall  also  express  and  ascer- 
tain what  sum  of  money  if  any  in 
the  whole  shall  be  paid  to  the  said 
Francis  Meek  his  heirs  or  assigns 
for  the  absolute  purchase  of  his 
said  tythes  and  ecclesiastical  dues 
and  when  the  same  shall  be  paid 
and  how  much  each  of  the  said 
proprietors  or  their  respective  heirs 
or  assigns  shall  pay  or  contribute 
towards  making  up  the  same  and 
shall  also  express  and  ascertain  the 
several  yearly  rents  or  sums  if  any 
which  shall  be  paid  and  contributed 
by  the  said  proprietors  or  their  re- 
spective heirs  or  assigns  to  the  said 
Francis  Meek  his  heirs  or  assigns 
for  and  in  lieu  of  such  tythes  and 
dues  and  at  what  time  such  pay- 
ments shall  commence  and  by  what 
portions  and  at  what  times  and 
place  the  same  shall  be  made  in 
each  year  and  shall  also  ascertain 
and  direct  what  sums  of  money  if 
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from  it  to  Water  Fulford,  as  hereinafter  described. 
It  is  set  out  in  the  award  as  follows. 


any  shall  be  paid  by  the  respective 
proprietors'  of  the  said  common 
fields  to  the  owners  or  occupiers  of 
such  messuages  cottages  and  front- 
steads  respectively  as  aforesaid  not 
having  lands  in  the  said  fields  in 
lieu  of  their  right  of  stray  and 
average  in  the  said  fields  and  at 
what  time  or  times  the  same  shall 
be  paid  and  shall  ascertain  and 
direct  how  much  shall  be  paid 
to  each  owner  or  occupier  for  the 
damage  he  or  she  may  sustain  by 
making  fences  ditches  or  drains  on 
another  persons  wheat  barley  land 
and  shall  contain  proper  orders  and 
directions  concerning  such  public 
and  private  roads  and  ways  and 
concerning  the  fences  ditches  drains 
bridges  gates  and  stiles  in  over  and 
upon  the  said  lands  so  intended  to  be 
divided  and  inclosed  as  aforesaid  to- 
gether with  all  such  other  orders  and 
directions  as  they  the  said  commis- 
sioners or  the  major  part  of  them 
shall  think  necessary  or  proper  for 
the  perfecting  and  completing  the 
said  intended  division  and  inclosure 
according  to  the  true  intent  and 
meaning  of  this  Act  and  such 
award  or  instrument  shall  be  fairly 
ingrossed  upon  parchment  and  seal- 
ed and  delivered  by  the  said  com- 
missioners or  the  major  part  of 
them  and  then  enrolled  at  length 
in  the  public  register  office  for  re- 
gistering deeds  in  the  east  riding 
of  the  said  county  of  York  and  the 
register  of  the  said  east  riding  or 
his  deputy  is  hereby  required  to 
enrol  the  said  award  amongst  the 
enrolments  of  bargains  and  sales 
of  lands  in  the  same  riding  and  to 
take  such  fees  only  as  are  due  for 
enrolling  any  bargain  and  sale  and 
a  copy  of  such  enrolment  under  the 


hand  of  the  said  register  or  his  de- 
puty shall  be  admitted  and  allowed 
in  evidence  in  all  Courts  of  law  and 
equity  and  the  said  register  or  his 
deputy  shall  be  allowed  for  the 
making  and  signing  any  such  copy 
twopence  and  no  more  for  each 
sheet  to  contain  72  words  and  for 
every  inspection  or  perusal  of  such 
enrolment  one  shilling  andnomore. 
And  it  is  hereby  further  enacted 
by  the  authority  aforesaid  that  im- 
mediately after  such  division  and 
allotments  of  the  said  common 
fields  ings  and  commons  or  waste 
grounds  shall  be  made  and  such 
award  or  instrument  shall  be  exe- 
cuted as  aforesaid  all  right  of  com- 
mon stray  or  average  as  well  in  the 
said  fields  ings  and  commons  as  in 
the  old  inclosures  within  the  said 
manor  or  lordship  or  any  of  them 
shall  absolutely  cease  and  be  ex- 
tinguished and  all  the  lands  and 
tenements  within  the  said  manor 
or  lordship  shall  from  thenceforth 
be  absolutely  freed  and  discharged 
from  the  payment  of  all  tytbes 
the  ecclesiastical  dues  whatsoever 
(surplice  fees  and  Easter  offerings 
and  such  as  are  hereafter  men- 
tioned to  belong  to  the  curate  or 
minister  of  the  chapel  of  Fulford 
only  excepted.) 


Copy  of  Parts  of  the  Award  referred 
to  in  the  Case. 

The  award  of  Robert  Bewlay  of 
the  city  of  York  gentleman  Richard 
Mason  of  the  said  city  gentleman 
and  Samuel  Milbourn  of  Kirby 
Grindalyth  in  the  county  of  York 
gentleman  commissioners  appoint- 
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"  And  we  do  order  and  award  that  there  shall  be  one 
other  carnage  road  branching  out  of  this  last  men- 
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ed  by  an  Act  of  Parliament  made 
in  the  30th  year  of  the  reign  of  our 
Sovereign  Lord  George  the  Second 
by  the  Grace  of  God  of  Great  Bri- 
tain France  and  Ireland  King  De- 
fender of  the  Faith  &c.  intituled 
"  An  Act  for  dividing  and  inclosing 
certain  fields  meadows  and  com- 
mons in  the  manor  of  Fulford  in 
the  county  of  York."  We  the  said 
commissioners  having  pursuant  to 
the  said  Act  caused  a  true  and  per- 
fect survey  and  admeasurement  to 
be  made  of  the  common  fields  ings 
and  commons  or  waste  grounds 
mentioned  in  the  said  Act  and  hav- 
ing divided  and  allotted  the  same 
unto  and  amongst  the  several  pro- 
prietors interested  therein  and  hav- 
ing executed  to  the  best  of  our 
judgment  the  several  other  powers 
vested  in  us  by  the  said  Act  do  in 
further  conformity  to  the  said  Act 
make  this  our  award  concerning 
the  same  as  follows  that  is  to  say : 

First  we  do  allot  and  award  one 
acre  abutting  on  the  south  on  the 
allotment  of  the  said  John  Taylor 
hereinabove  mentioned  on  the 
east  and  north  on  the  last  men- 
tioned allotment  of  Francis  Smith- 
son  and  on  the  west  on  the  allot- 
ment of  the  said  John  Taylor  in 
the  little  ings  as  the  same  is 
staked  out  and  we  do  award  that 
the  said  one  acre  so  set  out  shall 
be  to  and  for  the  common  use  of 
the  proprietors  of  the  said  fields  to 
supply  them  from  time  to  time 
with  gravel  or  sand  for  repairing 
the  highways  in  the  said  township 
of  Gate  Fulford. 

Also  we  do  allot  and  award  unto 
the  before  named  Robert  Oates  101 
acres  1  rood  19  perches  abutting 
bn  the  south  on  the  allotment  of 


the  said  John  Taylor  on  the  east 
on  the  road  leading  from  Fulford 
aforesaid  to  the  allotment  herein- 
after to  be  mentioned  and  on  the 
allotments  of  William  Richardson 
Francis  Fothergill  Matthew  Thomp- 
son Rebecca  Pacy  Thomas  Mat- 
thews Mary  Atkinson  and  Ann 
Shaw'  Thomas  Atkinson  Robert 
Jackson  Francis  Wiley  and  John 
Atkinson  on  the  north  on  the  allot- 
ments of  William  Richardson  and 
Mary  Smith  and  on  the  west  on  the 
old  inclosure  of  Water  Fulford  and 
Lincrqft  and  we  do  order  direct 
and  appoint  that  the  said  Robert 
Oates  shall  make  and  for  ever  main- 
tain a  sufficient  ditch  and  fence  on 
the  east  side  thereof  to  divide  the 
same  from  the  road  leading  from 
Fulford  aforesaid  to  the  allotment 
hereinafter  to  be  mentioned  on  the 
north  to  divide  the  same  from  the 
allotments  of  William  Richardson 
and  Mary  Smith  and  on  the  west 
to  divide  the  same  from  the  estate 
of  George  Palmes  Esquire  called 
Lincrqft. 

Also  we  do  allot  and  award  unto 
the  before  named  Francis  Barlow 
2  acres  2  roods  16  perches  abut- 
ting on  the  south  and  west  on  the 
road  leading  from  Fulford  aforesaid 
to  Water  Fulford  and  to  the  land- 
ing place  on  the  east  on  the  road 
leading  from  Fulford  to  Selby  on 
the  north  on  the  garths  of  Edward 
Stabler  and  the  allotment  of  the 
heirs  of  the  said  Edward  Stabler 
hereinafter  mentioned  and  we  do 
order  direct  and  appoint  that  the 
said  Francis  Barlow  shall  make  and 
for  ever  maintain  a  sufficient  ditch 
and  fence  on  the  south  and  west 
sides  thereof  to  divide  the  same 
from  the  road  leading  from  Fulford 
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to  Water  Fulford  aforesaid  and  to 
the  landing  place  and  on  the  east 
to  divide  the  same  from  the  road 
leading  from  Fulford  to  Selby. 

Also  we  do  allot  and  award  unto 
the  heirs  of  the  said  Edward  Sta- 
bler 2  acres  2  roods  and  16  perches 
abutting  on  the  south  on  the  last 
mentioned  allotment  of  the  said 
Francis  Barlow  on  the  east  on  the 
garth  of  the  heirs  of  the  said  Ed- 
ward Stabler  on  the  north  on  the 
allotment  of  the  heirs  of  the  said 
Edward  Stabler  in  the  great  iDgs 
hereinbefore  described  and  on  the 
west  on  the  landing  place  adjoining 
the  river  Ouse  and  we  do  order  direct 
and  appoint  that  the  heirs  of  the  said 
Edward  Stabler  shall  make  and  for 
ever  maintain  a  sufficient  ditch  and 
fence  on  the  south  side  thereof  to 
divide  the  same  from  the  allotment 
of  the  said  Francis  Barlow  herein- 
before mentioned  and  on  the  west 
to  divide  the  same  from  the  land- 
ing place  adjoining  the  river  Ouse 
and  we  do  order  and  award  that 
each  of   the   said  proprietors    to 
whom  the  said  allotments  are   so 
made  shall  inclose  each  his  her  and 
their    own    respective    allotments 
within  two  months  after  the  execu- 
tion of  this  award. 

And  we  the  said  commissioners 
in  further  performance  of  the  said 
act  do  hereby  order  and  award  that 
there  shall  be  such  public  and  pri- 
vate roads  and  ways  bridges  and 
gates  in  over  and  upon  the  lands 
so  allotted  as  hereafter  mentioned 
which  said  roads  and  ways  shall  be 
made  repaired  and  maintained  as 
follows  that  is  to  say  we  do  order 
and  award  that  there  shall  be  one 
public  highway  or  road  leading 
from  the    north    end    of  Fulford 


to  Water  Fulford,  and  the 
to  be  mentioned  abutting  on 


aforesaid  to  York  abutting  on  the 
east  on  the  several  allotments  of 
the  said  William  Smith  Matthew 
Thompson  William  Richardson  the 
allotment  of  the  said  John  Taylor 
for  life  with  reversion  to  the  said 
Robert  Oates  and  the  allotment  of 
the  said  John  Taylor  as  his  own 
absolute  estate  of  inheritance  on 
the  west  on  the  allotment  of  the 
said  Thomas  Barstow  John  Ward 
Barnard  Ackroyd  Francis  Smithson 
the  heirs  of  the  said  Edward  Sta- 
bler the  said  Francis  Barlow  the 
said  feoffees  of  Fremington  school 
the  said  Francis  Fothergill  John 
Overend  Roger  Overend  Thomas 
Matthews  Jerom  Dring  and  William 
Thompson  and  we  do  order  and 
appoint  that  there  shall  be  one  car- 
riage bridge  over  the  water  sewer 
or  drain  crossing  the  said  road  be- 
tween the  allotments  of  the  feoffees 
of  Fremington  school  and  the  allot- 
ment of  the  said  John  Taylor  for 
his  life  with  reversion  as  aforesaid 
and  one  other  carriage  bridge  in 
the  road  at  the  north  end  of  the 
said  town  of  Fulford  and  we  do 
order  and  award  that  the  last 
mentioned  road  and  bridges  shall 
be  made  and  from  time  to  time 
repaired  by  the  inhabitants  of  the 
said  township  of  Gate  Fulford  also 
we  do  order  and  award  that  there 
shall  be  another  public  highway  or 
road  branching  out  of  the  last  men- 
tioned road  leading  to  the  church 
of  Gate  Fulford  to  the  ings  and  to 
the  gravel  pit  through  the  allot- 
ment of  the  said  John  Taylor  in 
the  great  and  little  ings  abutting 
on  the  south  on  the  allotments  of 
John  Ward  William  Plowman  Bar- 
nard Ackroyd  and  John  Smith  and 
on  the  north  on  the  allotments  of 
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the  allotment  of  the  before  named  Francis  Barlow  and 
the  heirs  of  the  said  Edward  Stabler  hereinbefore 
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the  said  Barnard  Achroyd  and  John, 
Taylor  and  on  the  well  house 
garden  belonging  to  the  said  John 
Taylor  And  that  the  said  public 
road  to  the  church  of  Gate  Fulford 
aforesaid  shall  lead  into  the  allot- 
ment of  the  said  John  Taylor  at 
the  south  west  corner  thereof  and 
through  the  same  to  the  gate  into 
the  church  yard  of  Fulford  afore- 
said also  we  do  order  and  appoint 
that  there  shall  be  one  carriage 
bridge  at  the  east  end  of  the  said 
road  And  we  do  award  that  the 
said  last  mentioned  road  shall  be  a 
public  road  as  well  for  the  use  of 
the  proprietors  and  occupiers  of 
lands  in  the  great  and  little  ings 
hereinbefore  mentioned  as  for  the 
inhabitants  of  Fulford  aforesaid  for 
leading  gravel  or  sand  for  repairing 
the  public  high  roads  within  the 
said  township  of  Fulford  And  we 
do  order  and  award  that  the  same 
road  and  bridge  shall  be  made  and 
from  time  to  time  repaired  by  the 
inhabitants  of  the  said  township  of 
Gate  Fulford  aforesaid  Also  we  do 
order  and  award  that  there  shall 
be  another  public  highway  or  road 
from  Fulford  to  Heslington  branch- 
ing out  of  the  aforesaid  road  from 
Fulford  to  York  abutting  on  the 
south  on  the  garth  of  the  said  John 
Taylor  the  said  John  Taylor's  garth 
ends  closes  and  the  said  John 
Taylor's  brick  closes  on  the  east 
moor  abutting  on  the  allotment  of 
Clifford  Baldock  on  the  north  on  the 
allotments  of  Mary  Smith  Francis 
Wiley  Thomas  Lambert  John  Ward 
and  Edward  Thwing  and  passing 
through  the  old  inclosure  of  the 
said  John  Taylor  called  the  Breaks 
into  the  east  moor  abutting  on  the 
north  on  the  low  moor  allotted  to 
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the  mayor  and  commonalty  of  the 
city  of  York  in  trust  as  aforesaid 
and  leading  on  to  Heslington  com- 
mon And  we  do  order  and  appoint 
that  there  shall  be  one  carriage 
bridge  over  the  ditch  in  the  said 
road  leading  into  the  said  John 
Taylor's  close  called  the  Brecks 
and  one  other  carriage  bridge  at  the 
east  end  of  the  said  road  leading  to 
the  east  moor  and  that  there  shall 
be  one  public  carriage  gate  at  the 
west  end  of  the  same  road  towards 
Fulford  and  at  the  east  end  thereof 
leading  to  Heslington  common 
which  said  road  bridges  and  gates 
shall  be  made  and  from  time  to 
time  repaired  by  the  inhabitants  of 
the  said  township  of  Gate  Fulford 
And  we  do  order  and  award  that 
there  shall  be  one  private  carriage 
road  branching  out  of  the  last 
mentioned  road  leading  to  the  old 
inclosure  hereinafter  mentioned  of 
the  before  named  John  Taylor  John 
Overend  and  Edward  Thwing  and 
to  the  inclosure  of  John  Coopland 
called  Blackburn  Closes  abutting  on 
the  west  on  the  allotments  of  the 
said  Edward  Thwing  and  Matthew 
Thompson  and  part  of  the  allotment 
of  the  before  named  William 
Richardson  which  last  mentioned 
road  shall  be  made  and  kept  in 
repair  by  the  proprietors  of  the 
allotments  through  which  the  said 
road  leads  Also  one  other  private 
carriage  road  on  the  east  moor 
aforesaid  branching  out  of  the  road 
from  Fulford  to  Heslington  herein- 
before mentioned  through  and  over 
the  west  end  of  the  allotments  of 
Clifford  Baldock  Parker  Duffield 
Joseph  Mollett  Edward  Thwing 
Richard  Overend  Christopher  Waite 
and   so  on    to  the    allotment    of 
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mentioned,  and  one  carriage  bridge  over  the  water 
sewer  across  the  road  running  into  the  allotment  of 


Edward  Lofthouse  on  the  west  end 
thereof  And  we  do  order  and  di- 
rect that  there  shall  be  one  carriage 
bridge  over  the  ditch  of  the  said 
Parker  Dujfield's   allotment     And 
on#  other  carriage  bridge  over  the 
ditch  of  the  said  Edward  Thwing's 
allotment  which  said  bridges  shall 
be  at  first  made  at  the  expense  of 
the  proprietors  of  allotments  upon 
the  said  commons  and  shall  after- 
wards from  time  to  time  be  repaired 
and  maintained  by  the  person  and 
persons   to   whom    the   fences   or 
allotments  belongs  in  which  each 
such  bridge  is  made  and  that  all 
such   bridges   shall  be  kept  of  a 
sufficient  width  and  depth  for  the 
carrying  off  the  water  which  ought 
to  run  through  the  same    And  we 
do  order  and  award  that  each  of  the 
proprietors  of  allotments  through 
which  the  said  last  mentioned  road 
leads  shall  make  and  from  time  to 
time  repair  and  maintain  so  much 
thereof  as  leads  through  their  own 
respective  allotments    And  we  do 
also  order  and  award  that  each  of 
the   proprietors   of  allotments   by 
which  the  said  last  mentioned  road 
leads  shall  hang  and  for  ever  keep 
up  and  maintain  in  the  same  road 
sufficient  gates  at  the  end  of  the 
north  fence  of  their  respective  al- 
lotments  In  consideration  whereof 
we   do  award   that  the  said  pro- 
prietors  shall  for   ever  have  and 
enjoy  the  use  and  benefit  of  the 
lane  in  which  the  same  road  is  ex- 
clusive of  all  others    Also  we  do 
order  and  award  that  there  shall 
be  one  other  public  carriage  road 
leading  from  the  south  end  of  Fvl- 
ford  aforesaid  to  Selby   And  we  do 
order    and    direct    that   the    last 
mentioned  carriage  road  shall  be 


raised  and  made  three  feet  higher 
than  the  said  road  now  is  where 
the  same  shall  be  necessary  for  the 
safety  of  travellers  and  that  there 
shall  be  one  carriage  bridge  of  two 
arches  of  a.  sufficient  height  and 
wideness  for  the  passage  of  water 
in  the  time  of  floods  in  proportion 
to  the  height  of  the  road  as  directed 
to  be  raised    And  that  the   same 
road  and  bridge  so  raised  and  made 
shall  be  from  time  to  time  main- 
tained and  repaired  by  the  inhabi- 
tants of  the  said  town  of  Fulford 
And  we  do  order  and  award  that 
there  shall  be  one  other  carriage 
road  branching  out  of  this   last 
mentioned    road    and   leading   to 
Water  Fulford   and    the    landing . 
place  hereinafter  to  be  mentioned 
abutting  on  the  allotment  of  the 
before  named  Francis  Barlow  and 
the  heirs  of  the  said  Edward  Stabler 
hereinbefore    mentioned   and   one 
carriage  bridge  over  the  water  sewer 
across  the  road  running  into  the 
allotment  of  the  said  Francis  Bar- 
low which  said   road  and  bridge 
shall   be  made  and  from  time  to 
time  kept  in  repair  by  the  inha- 
bitants of  the  township  of  Fulford 
aforesaid  And  also  one  other  car- 
riage  road  leading  from   Fulford 
aforesaid  to  the  several  allotments 
on  the  west  moor  and  the  old  in- 
closure      hereinafter      mentioned 
through  the  allotment  of  the  before 
named  Mark  Pallister   into  Dam 
Lands  Field  abutting  on  the  east  on 
the   allotments   of  the  said  Mark, 
Pallister   Christopher   Waite  Mary 
Atkinson  and  Ann  Shaw  and  Eliza- 
beth Godfrey  on  the  west  on  the 
allotments  of  the  said  Thomas.  Lamr 
bert  James    Wass    William   Smith 
and  John  Atkinson    on  the    west 
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the  said  Francis  Barlow,  which  said  road  and  bridge 
shall  be  made  and  from  time  to  time  kept  in  repair  by 
the  inhabitants  of  the  township  of  Fulford  aforesaid." 

The  annexed  plan  shows  the  road  in  question,  the 
lands  on  which  the  road  abuts,  the  landing  place  refer- 
red to  in  the  above  extract  from  the  award  and  portions 
of  the  river  Ouse  and  of  the  highway  between  York 
and  Selby,  also  referred  to  in  the  same  extract.  The 
road  in  question  is  coloured  brown  on  the  said  plan. 

The  close  numbered  1  on  the  said  plan  is  the  piece 
ofland  containing  2  acres,  2  roods,  16  perches,  which 
by  the  award  was  allotted  to  Francis  Barlow.  This 
close  has  since  the  making  of  the  award  been  rated  to 
the  township  of  Water  Fulford.     The  close  numbered 
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moor  on  the  said  road  leading  from 
Dam  Lands  Field  on  the  east  on  the 
allotment  of  the  before  named 
Thomas  Barstow  to  the  corner  of 
Rebecca  Pacy'a  old  inclosure  called 
New  Fields  and  adjoining  on  the 
old  inclosure  to  Rusam  Close  Nook 
and  to  the  old  inclosure  of  Mary 
Tennant  called  Pighill  abutting  on 
the  west  on  the  several  allotments 
of  John  Atkinson  Francis  Wiley 
Robert  Jackson  Thomas  Matthews 
Rebecca  Pacy  Matthew  Thompson 
Francis  Fothergill  William  Richard- 
son Robert  Oates  and  John  Taylor 
And  we  do  order  and  direct  that 
there  shall  be  one  carriage  bridge 
and  gate  on  the  north  end  of  the 
said  road  leading  into  the  allot- 
ment of  the  said  Mark  Pallister 
one  other  carriage  bridge  over  the 
ditch  of  the  south  hedge  of  Chris- 
topher Waite's  allotment  in  Dam 
Lands  Field  one  other  carriage 
bridge  at  the  south  west  corner  of 
Dam  hands  Field  leading  into  the 
west  moor  one  other  carriage 
bridge  over  the  drain  or  water 
sewer  from  the  north  west  corner 
of  the  old  inclosure  of  Rebecca  Pacy 
one  other  carriage  bridge  over  the 


ditch  on  the  north  of  the  said 
Thomas  Matthew's  allotment  one 
other  carriage  bridge  over  the  water 
sewer  adjoining  the  allotment  of 
the  said  Thomas  Matthews  one  other 
carriage  bridge  over  an  hollow  place 
at  the  south  west  corner  of  Rebecca 
Pacy's  new  field  one  other  carriage 
bridge  over  an  hollow  place  ad- 
joining the  allotment  of  the  said 
Matthew  Thompson  one  other  car- 
riage bridge  over  the  ditch  on  the 
north  side  of  the  said  Francis 
Fothergill's  allotment  And  one 
other  carriage  bridge  over  an  hol- 
low place  adjoining  the  said  Robert 
Oates'B  allotment  All  which  said 
bridges  are  to  be  made  on  the  road 
to  the  Dam  Lands  Field  and  on  the 
west  moor  And  we  do  order  and 
award  that  there  shall  be  one  other 
carriage  bridge  over  the  water 
sewer  near  the  west  corner  olMary 
Tennant'a  Pighill  close  which  said 
road  bridges  and  gates  we  do 
direct  and  appoint  to  be  made  and 
from  time  to  time  kept  in  repair  by 
the  several  proprietors  of  allot- 
ments on  the  said  east  and  west 
commons  or  moors. 
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1856.  2  on  the  said  plan  is  the  piece  of  land  also  containing 
Gate  2  acres,  2  roods,  16  perches,  which  by  the  said  award 
Pu"°w>  was  allotted  to  the  heirs  of  Edward  Stabler.  This  last 
mentioned  close  has  since  the  making  of  the  award 
been  rated  to  the  township  of  Gate  Fulford.  The 
land  numbered  3  on  the  said  plan,  and  which  was  not 
allotted  by  the  award,  is  in  the  township  of  Water 
Fulford.  No  evidence  was  given  as  to  which  town- 
ship the  strip  of  land  numbered  4  on  the  said  plan 
was  rated,  or  to  whom  it  belonged.  Besides  the  said 
piece  of  land  allotted  to  Francis  Barlow,  and  which 
as  above  stated  has  since  the  award  been  rated  to  the 
township  of  Water  Fulford,  there  was  an  allotment  of 
101  acres,  1  rood,  19  perches,  to  Robert  Oates,  which 
has  also  since  the  award  been  rated  to  the  township  of 
Water  Fulford ;  but  with  the  exception  of  those  two 
allotments,  all  the  allotments  under  the  award  have 
since  the  making  thereof  been  rated  to  the  township  of 
Gate  Fulford. 

At  the  point  A  on  the  said  plan  a  road]  branches 
from  the  road  in  question  towards  the  south  west  into 
Water  Fulford.  The  length  of  the  road  in  question 
from  the  highway  between  York  and  Selby  to  the 
point  A  is  233  yards ;  from  the  point  A  to  the  point 
B  it  is  76  yards,  and  from  the  point  B  to  the  landing 
place  it  is  132  yards. 

The  landing  place  is  used  by  the  inhabitants  of  the 
townships  of  Gate  Fulford  and  Water  Fulford  with- 
out paying  any  toll.  From  all  other  persons  using 
the  said  landing  place  the  Lord  of  the  Manor  of  Ful- 
ford has  been  in  the  habit  of  exacting  a  toll  for  the 
use  thereof. 

The  Lord  of  the  Manor  of  Fulford  is  the  owner  of 

the  land  on  both  sides  of  the  road  as  delineated  on  the 

plan,  with  the  exception  of  the  said  parts  numbered 

respectively  2  and  4. 

Evidence  was  given  at    the  trial  on  behalf  of  the 
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prosecution  that  the  road  in  question  was  used  by  all       1856. 
persons  who  chose  to  use  it  for  the  purpose  of  going    _gate 
to  and  from  the  said  landing  place  for  the  use  of  the 
same  in  the  manner  hereinbefore  described,  and  that 
on   various  occasions  till  within  the  last  fifteen   or 
twenty  years  it  had  been  repaired  from  time  to  time 
by  the  surveyors  of  the  highways  of  the  township  of 
Gate  Fulford  and  by  occupiers  of  land  in  that  town- 
ship, and  that  for  the  purpose  of  such  repairs  materials 
had  been  used  which  had  been  gotten  from  the  acre 
of  land  set  out  under  the  award  for  getting  sand  or 
gravel  for  repairing  the  highways  in  the  township  of 
Gate  Fulford.    It  was  also  proved,  on  cross-examina- 
tion   of  witnesses   for   the    prosecution,   that  similar 
repairs  were  done  from  time  to  time  during  the  same 
period  by  the  said  surveyors  and  occupiers  of  land  in 
the  said  township  of  Gate  Fulford  to  all  the  bye  roads 
as  well  as  the  public  roads  in  that  township,  and  also 
that  repairs  to  the  road  indicted  were  done  during  the 
surveyorship  of  a  Mr.  Wormald,  who  was  proved  to 
have  used  the  said  road  very  much  for  the  purpose  of 
carting  timber  to  and  from  the  said  landing  place. 

The  road  in  question  was  out  of  repair  as  charged 
in  the  indictment. 

The  counsel  for  the  prosecution  contended  that 
under  the  circumstances  above  set  forth  the  defendants 
were  liable  for  the  non-repair  of  the  said  road  as 
charged  in  the  indictment. 

The  defendants'  counsel,  on  the  other  hand,  con- 
tended : 

1st.  That  the  defendants  were  not  liable. 

2nd.  That  the  commissioners  had  no  power  under 
the  act  to  deal  with  any  part  of  the  manor  which  was 
not  in  the  township  of  Gate  Fulford. 

3rd.  That  they  were  only  empowered  to  throw  on 
the  defendants  the  burden  of  repairing  the  high  roads 
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1856.      over   the   inclosed   lands    in    the    township    of  Gate 

Gate         Fulford. 
Fulfobd         4th   That  if  the  road  was  one  which  they  had  autho- 
rity to  deal  with  at  all,  as  they  had  not  by  their  award 
declared  it  to  be  a  public  highway,  they  had  no  power 
to  throw  the  burden  of  repairing  it  on  the  defendants. 

5th.  That  it  could  only  be  made  a  public  highway 
by  the  award. 

If  the  Court  of  Criminal  Appeal  shall  be  of  opinion 
that  the  defendants  are  not  liable  as  charged  in  the 
indictment  then  a  verdict  thereon  is  to  be  entered 
for  them  ;  otherwise  the  verdict  entered  for  the  Crown 
is  to  stand.  C.  Cresswell. 

This  case  was  argued  on  3 1st  May,  1856,  before 
Lord  Campbell  C  J.,  Alderson  B.,  Coleridge  J., 
Cresswell  J.  and  Bramwell  B. 

Kemplay  {Hugh  Hill  Q.  C.  with  him)  appeared 
for  the  Crown,  and  T.  F.  Ellis  {Price  with  him)  for 
the  defendants. 

Kemplay,  for  the  Crown,  commenced  by  contending 
that  the  award  made  the  road  a  public  highway' so  as 
to  be  repairable  by  the  defendants  under  section  13  of 
the  Inclosure  Act  ;  but 

Per  Curiam. — The  defendant's  counsel  must  be  first 
heard,  that  being  the  invariable  practice  of  this  Court. 

T.  F.  Ellis,  for  the  defendants.  First:  as  the 
attempt  is  to  impose  a  burthen  on  the  township  con- 
trary to  common  law,  the  prosecutor  must  bring  the 
case  strictly  within  the  Act  of  Parliament  and  the 
award.  The  commissioners  had  no  power  to  order  the 
township  to  repair  private  roads  ;  Rex  v.  Inhabitants 
of  Cottingham  (a),  Rex  v.  Inhabitants  of  Enfield  (6), 
Rex  v.Richards  et  al.  (c),  Rex  v.  Inhabitants  of  Edmon- 

(a)  6  T.  R.  20.  516,  (ed.  29). 

(6)  Note  (b)  to  3  Burn's  Justice,         (c)  8  T.  R.  634. 
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ton  (a).  And  they  have  not  made  this  a  public  road  185P. 
by  the  award ;  they  make  it  simply  a  carriage  road.  ^Z^. 
But  throughout  the  award  the  public  roads  are  ex-  FcLaseBD 
pressly  so  termed.  It  is  true  that  this  is  not  called 
expressly  a  private  road,  and  that  some  roads  are 
called  private ;  but  it  will  be  found  that  where  neither 
word  is  used  a  private  road  is  meant,  as  in  the  case  of 
the  road  next  following,  where  a  road,  not  described 
as  public  or  private,  is  not  made  repairable  by  the 
township  of  Great  Fulford,  as  all  public  roads  must 
be.  The  Act  of  Parliament  enacts  that,  after  the 
award  no  public  or  private  roads  shall  be  made  except 
those  set  out  in  the  award.  The  indictment,  so  far  as 
it  is  now  in  question,  charges  no  publicity  except  that 
given  by  the  award ;  and,  indeed,  at  common  law, 
the  parish,  not  the  township,  would  be  liable  to  the 
repair  of  any  public  road.  Besides,  here  the  road  in 
question  ends  in  private  land,  for  the  ferry  is  not  a 
public  one :  no  one  can  use  it  (except  upon  a  payment 
to  the  owner,  which  is  not  fixed,  and  appears  to  be 
discretionary,)  besides  the  inhabitants  of  the  two 
townships,  and  there  cannot  be  a  dedication  to  a  part 
of  the  public;  Poole  v.  Huskinson  (b).  If  the  question 
arose  (which  it  does  not)  whether  this  was  inde- 
pendently of  the  award  a  public  or  private  road,  it 
would  clearly  appear  to  be  private,  for  the  occasional 
repair  is  of  no  weight  against  the  facts  shown  as  to  the 
nature  of  the  road  ;  per  Lord  Tenterden  C.  J.,  in  Rex 
v.  Enfield  (c). 

The  commissioners,  it  is  to  be  observed,  have  not, 
in  fact,  ordered  the  repairs  to  be  performed  by  the 
township  of  Gate  Fulford ;  they  say  only,  "  the  town- 
ship of  Fulford  aforesaid."  They,  probably,  meant 
neither  the  township  of  Water  Fulford  nor  the  town- 
Cm)  1  Moo.  &  Rob.  24.  (c)  Note  (6)  to  3  Burn's  Justice, 
(b)  11  Mee.  &  W.  827-                    516,  (ed.  29). 
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1856.       ship  of  Gate  Fulford,  but  only  the  mass  of  houses 
Gate —  constituting  in  a  popular  sense  the  town  of  Fulford, 
Fulford    as  to  which  they  had  no  power,  and  which  is,  at  any 
Case*       rate,  not  the  township  of  Gate  Fulford. 

But  it  is  unnecessary  for  the  defendants  to  show 
more  than  that  the  common  law  liability  of  the  parish 
is  not  altered  by  express  words;  nothing  but  unam- 
biguous language  can  make  the  township  liable. 

Secondly.  The  commissioners  had  no  power  to 
make  this  a  public  road.  The  Act  of  Parliament  con- 
fines their  power  in  this  respect  to  the  roads  in  Gate 
Fulford  (a)  ;  but  the  case  shows  that  part  of  this  road 
is  in  Water  Fulford.  Now,  if  a  part  of  the  road  be 
such  that  the  commissioners  could  not  set  it  out,  the 
setting  out  is  invalid  as  to  the  whole  road. 

Lord  Campbell  C.  J. — In  such  a  case  the  public 
would  not  have  the  intended  benefit. 

Kemplay  here  intimated  that  he  should  concede 
that,  if  the  commissioners  had  exceeded  their  authority 
in  setting  out  a  part  of  the  road,  the  road  would  not 
be  such  a  public  highway  as  the  defendants  would  be 
liable  to  repair  under  the  act. 

Cresswell  J. — The  commissioners  have  power 
under  the  act  to  deal  with  interests  co-extensive  with 
the  whole  manor  which  includes  part  of  Water 
Fulford. 

T.  F.  Ellis.  Then  it  is  elementary  law  that  no 
presumption  can  be  made  to  raise  jurisdiction ;  it  is 
for  those  insisting  on  jurisdiction  to  prove  it. 

Lord  Campbell  C.  J. — We  do  not  sit  here  to  weigh 
evidence ;  if  there  was  anything  from  which  the  jury 
could  infer  the  fact  necessary  for  the  jurisdiction  we 
cannot  disturb  the  verdict. 

(a)  The  argument  as  to  this,  decided  against  the  defendants  even 
which  turned  on  the  language  of  upon  the  supposition  that  they  were 
the  Act,  is  omitted ;  as  the  Court      entitled  so  to  construe  the  Act. 
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Cresswell  J. — And  there  was  evidence,  however       1856. 
met,  of  some  repairs  having  been  done  by  the  de-       Gate 
fendant  township.      May  not  the  jury  have  inferred     FucaFs°RD 
from  this  that,  at  the  time  of  the  award  made,  all  the 
road  lay  in  Gate  Fulford  ? 

T.  F.  Ellis.  They  could  not,  for  it  appeared  that 
the  township  repaired  also  the  private  roads;  and, 
according  to  Lord  Tenterden,  (as  before  cited)  such 
evidence  is  of  no  weight.  The  contrary  was  taken  for 
granted  on  both  sides  at  the  trial ;  the  opinion  of  the 
jury  was  never  asked  at  all ;  the  intention  was  to  raise 
the  question  for  the  Court  on  the  supposition  that  part 
of  the  road  had  never  been  in  Gate  Fulford. 

Lord  Campbell  C.  J. — I  do  not  find  that  in  the 
case  stated. 

Kemplay  was  not  called  upon  by  the  Court. 

Lord  Campbell  C.  J. — There  is  no  reason  to  dis- 
turb the  verdict.  It  sufficiently  appears  that  the  road 
was  to  be  a  public  one,  and  that  it  was  set  out  under 
the  powers  of  the  act. 

Alderson  B The  road  is  clearly  a  public  one, 

and  set  out  over  lands  intended  to  be  inclosed. 

The  other  learned  Judges  concurred. 

Conviction  affirmed. 
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I85a  REGINA  v.  MARY  BRIGGS.. 

The  prisoner  The  following  case  was  reserved  and  stated  for  the 
onTnTdict*1  consideration  and  decision  of  the  Court  of  Criminal 
ment  for        Appeal  by  Coleridge  J. 

It  appeared  The  prisoner  was  tried  and  convicted  before  me 
husband^8'  at  the  Summer  Assizes,  1856,  for  Cambridge,  on  a 
had  been       charge  of  bigamy.     The  two  marriages  were  satis- 

continually  °  ,         ,        n  ■  i       7-  7        r>    •  \. 

absent  from  factorily  proved ;  the  first  with  John  Jiriggs  on  the 
yea/rnext6"  22nd  January,  1844,  at  Altonbury;  the  second  with 
preceding       William  Cooper  on  March  27,  1856,   at  Cambridge. 

the  second      r-.  l  .      ,  .  .    ,    .       . 

marriage;  on  Ihe  prisoner  on  both  occasions  was  married  by  her 
sionsh°eCCa'  niaiden  name  of  Riggle,  and  William  Cooper,  who  was 
represented  called,  swore  that  she  had  represented  herself  to  him 
a  single         as  a  single  woman.     Altonbury  and  Cambridge  are 

wH^mmied  both  'n  tne  same  cour,ty,  a"d  about  24  miles  apart, 
byhermaiden  John  Brians  was  considerably  older  than  the  prisoner, 

name.    The         ,    .  .  ,.    •  •       ,     .    •  ,  • 

jury,  being  a  labouring  man  living  in  lodgings,  working  at  a 
sfde^whether  ^arm  about  two  miles  from  Altonbury,  sometimes 
she  knew  her  absent  from  it  for  a  month  at  a  time.  It  was  said 
be  alive  at  that  she  had  left  him  at  the  end  of  four  months  from 
the  second^  ^e  maTTiaSe>  and  the  witness,  who  stated  this,  had 
marriage;  not  seen  her  subsequently.  On  this  evidence  it  was 
whethershe  contended  for  the  prisoner,  that  it  must  be  taken  that 
had  the         tjje  husband  had   been  continually  absent  from  the 

means  ot  •> 

acquiring  the  prisoner  for  the  space  of  seven  years  next  preceding 
found  that'  the  second  marriage;  that  there  was  no  evidence 
they  had        that  she  knew  him  to  be  living  at  the  time  of  such 

no  evidence  ° 

of  her  know- 
ledge, but  were  of  opinion  that  she  had  the  means  of  acquiring  knowledge  if  she  had 
chosen  to  make  use  of  them.    Held,  that  upon  that  finding  the  conviction  could  not  be 
sustained. 

Qutsre,  whether  the  onus  was  cast  on  the  prosecution  of  proving  that  the  prisoner 
knew  that  her  husband  was  alive,  or  on  the  prisoner  of  proving  that  she  did  not 
know  it.  '  . 
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marriage,  and  that  she  was  not  bound  to  make  any       1856. 
inquiry-  Bmggs's 

I  desired  the  jury  to  say,  whether  in  their  opinion  Case- 
the  prisoner  knew  her  husband  to  be  alive  at  the 
time  she  contracted  the  second  marriage ;  and,  if 
not,  whether  she  had  had  the  means  of  acquiring 
the  knowledge,  directing  them,  even  if  they  thought 
her  ignorant  in  fact  of  her  husband's  being  alive, 
still  to  find  her  guilty,  if  they  also  thought  that 
by  the  exercise  of  reasonable  diligence,  in  making 
inquiry,  she  might  have  informed  herself,  and 
neglected  to  use  such  diligence. 

The  jury  said  they  had  no  evidence  of  her  know- 
ledge, but  were  of  opinion  that  she  had  the  means 
of  acquiring  knowledge,  if  she  had  chosen  to  make 
use  of  them.  I  directed  a  verdict  for  the  Crown, 
but  bailed  the  prisoner  and  respited  the  sentence. 

I  now  request  the  opinion  of  the  Judges  on  the 
propriety  of  the  conviction. 

J.  T.  Coleridge. 

This  case  was  argued  on  15th  November,  1856, 
before  Pollock  C.  B.,  Coleridge  J.,  Willes  J., 
Bramwell  B.  and  Watson  B. 

D.  Power  appeared  for  the  prisoner ;  no  counsel 
appeared  for  the  Crown. 

Power,  for  the  prisoner.  Upon  the  words  of  the 
statute  the  prisoner  was  not  bound  to  make  any 
inquiry  whether  her  first  husband  was  alive  or  not  ; 
but  it  was  incumbent  on  the  Crown  to  shew  that  she 
knew  he  was  alive.  The  statute  9  Geo.  A.  c.  31.  s.  22. 
enacts,  "  that  if  any  person  being  married  shall 
marry  any  other  person  during  the  life  of  the  former 
husband  or  wife,  whether  the  second  marriage  shall 
have  taken  place  in  England  or  elsewhere,  every  such 

vol.  i.  I 
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1856.  offender,  and  every  person  counselling,  aiding  or 
BRIGGa,s     abetting  such  offender  shall  be  guilty  of  felony." 

Then  comes  the  proviso  on  which  the  question  in 
this  case  turns,  by  which  it  is  enacted  that  nothing 
therein  contained  shall  extend  to  "  any  person 
marrying  a  second  time,  whose  husband  or  wife  shall 
have  been  continually  absent  from  such  person  for 
the  space  of  seven  years  then  last  past,  and  shall  not 
have  been  known  by  such  person  to  be  living  within 
that  time"  (a). 

The  facts  in  Regina  v.  Thomas  Jones  (b)  were  very 
similar  to  the  facts  in  the  present  case.  There  it 
appeared  that  the  prisoner's  first  wife  had  left  him 
sixteen  years,  and  it  was  proved  by  the  second  wife 
that  she  had  known  him  for  nine  years  living  as  a 
single  man,  and  that  she  had  never  heard  of  the  first 
wife,  who,  it  appeared,  had  been  living  seventeen  miles 
from  where  the  prisoner  resided,  and  it  was  held,  that 
the  prisoner  ought  to  be  acquitted;  and  Cresswell  J. 
there  said,  "  There  is  no  proof  that  the  prisoner  knew 
that  his  first  wife  was  living,  and  in  the  absence  of 
that  proof  I  think  he  comes  within  the  proviso"  (c). 
What  I  submit  is,  that  the  onus  of  proof  lies  first 
on  the  Crown  to  prove  the  second  marriage ;   then 

(a)  That  is,  has  not  been  known  says  :    "  that  they  are  questions 

at  any  period  during  those  seven  which  he  does  not  find  anywhere 

years ;  Regina  v.  Cullen,  9  Car.  &  P.  touched  upon  ;    but  which   seem 

681.    The  obligation  of  a  person  to  worthy  of  mature  consideration," 

use  reasonable  diligence  to  inform  (6)  Car.  &  Marsh.  614. 

himself  of  the  fact,  and  the  ques-  (c)  Inhis  judgmentCRESSWELL 

tion  whether,  if  he  neglect  or  refuse  J.  also  observed  upon  the  fact  that 

to  avail  himself  of  palpable  means  the  second  wife  had  proved  that 

of  acquiring  such  information,  he  she    never    knew  or  heard  of   a 

will  stand  excused,  are  points  which  former  wife  ;  and,  under  the  cir- 

do  not  appear  to  have  been  settled.  cumstances  of  that  case,  this  was 

See  1  Rus8.  on  C.  &  M.,  by  Greaves,  some  evidence  that  the  former  wife 

p.  187,  referring  to  1  East,  P.  C.  was  not  known  by  the  prisoner  to 

c.  12.  s.  4.  p.  467,  where  Mr.  East  be  living. 
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it  is  for  the  prisoner  to  show  a  continuous  absence  for       18.56. 
seven  years,  and  when  this  is  done  the  onus  is  again     Bjuggs's 
shifted,  and  it  is  for  the  Crown  to  show  that  the       Caae- 
former  husband    or    wife    has   been    known  by   the 
prisoner  to  be  living  within  that  time. 

Coleridge  J. — The  prisoner  does  not  satisfy  the 
proviso  by  merely  proving  absence.  The  jury  do  not 
find  that  the  prisoner  was  ignorant. 

Power.  When  continuous  absence  for  seven  years 
is  proved,  the  presumption  is  against  knowledge  on 
the  part  of  the  prisoner. 

Pollock  C.  B. — If  there  was  no  evidence  of  know- 
ledge, must  not  the  jury  be  taken  to  have  found  that 
there  was  no  knowledge  ? 

Power.  There  was  no  evidence  one  way  or  the 
other,  and  ignorance  must  be  assumed.  Every 
person  has  in  some  sense  the  means  of  obtaining 
knowledge.  If  a  person  is  in  Australia  you  may  write 
or  advertize.  A  woman  can  never  safely  marry  again 
if  she  is  bound  to  wait  until  she  has  exhausted  all 
means  of  knowledge.  Under  the  provisions  of  the 
statute  1  Jac.  1.  c.  11.,  a  person  whose  consort  had  been 
abroad  for  seven  years,  though  known  to  be  living, 
might  have  married  with  impunity  (a).  The  present 
statute,  by  its  second  exception,  after  enacting  that  its 
provisions  shall  not  extend  to  "  any  person  marrying 
a  second  time  whose  husband  or  wife  shall  have  been 
continually  absent  from  such  person  for  the  space  of 
seven  years  then  last  past,"  adds,  "  and  shall  not  have 
been  known  by  such  person  to  be  living  within  that 
time."  Here,  by  the  express  words  of  the  enactment, 
the  effect  of  the  construction  put  upon  the  first 
exception  in  the  1  Jac.  1.  is  done  away  with;  but  the 
legislature,  in  making  that  an  offence  which  was  not 

(a)  See  1  Hale,  P.  C.  693 ;  3  Inst.  88  ;  1  East,  P.  C  c.  12.  s.  3.  p.  466. 

i  2 
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1856.       an  offence  before,   namely,  marrying    after   a  seven 

Br1ggs>s     years'  absence,  when  the  party  marrying  knows  that 

Case.       the  other  is  living,  must  be  taken  to  have  intended 

that   the   onus  of  proving   the    commission    of  that 

offence,  by  showing  the  knowledge,   should  be  upon 

the  party  prosecuting. 

Willes  J.  referred  to  Best  on  Evidence  (which  he 
characterised  as  one  of  the  best  books  on  our  laws)  as 
to  proof  of  a  negative. 

Bhamwell  B. — If  the  statute  had  said  that  it  should 
not  extend  to  any  person  "  who  shall  have  been  igno- 
rant" that  the  first  husband  was  alive,  would  not  the 
prisoner  be  bound  to  give  some  evidence  of  ignorance? 

Power.  I  submit  that  she  would  not ;  but  here  the 
jury  were  told  to  find  the  prisoner  guilty,  even  sup- 
posing her  to  have  been  ignorant,  if  she  had  the  means 
of  knowledge. 

Pollock  C.  B. — The  question  is  whether  the  crime 
created  by  the  statute  was  proved.  If  the  question  of 
means  of  knowledge  is  let  in  there  would  be  no  limit 
to  the  inquiry ;  one  man  may  have  the  means  of 
knowing  what  passes  in  another  town,  while  another 
may  not  have  the  means  of  knowing  what  takes  place 
in  the  next  street. 

Power.  The  onus  is  upon  the  prosecution,  who 
must  make  out  that  the  statutable  offence  has  been 
committed,  and  it  was  not  for  the  prisoner  to  prove 
her  innocence.  The  ruling  of  Cresswell  J.,  in  Regina 
v.  Jones,  is  right,  and  this  conviction  is  wrong. 

Pollock  C.  B. — We  are  all  of  opinion  that  the 
conviction  cannot  be  supported.  The  jury  merely 
find  that  they  have  no  evidence  of  the  prisoner's 
knowledge,  and  the  effect  of  that,  in  my  opinion,  is 
that  they  must  be  taken  to  have  found  that  she  did 
not  know.  But  then  it  is  said  that  she  had  the  means 
of  acquiring  knowledge  if  she  had  chosen  to  make  use 
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of  them.     The  means  of  knowledge  may  be  very  diffi-       18,56. 
cult  or  very  easy.     They  may  be  so  easy  that  a  fact     briggs's 
may  be  ascertained  by  putting  a  question  to  any  one       Case- 
on  a  market-day  at  the  next  market-town,  or  they 
may  be  so  difficult  that  the  fact  can  scarcely  by  pos- 
sibility be  ascertained.     The  possession  of  such  means 
of  knowledge  as   I  have  first  suggested  might  with 
other  circumstances,  as,  for  example,  the  second  mar- 
riage being  contracted  by  the  prisoner  in  her  maiden 
name,  warrant  a  finding  that,  having  the  means  of 
acquiring  knowledge,  she  did  use  them  and  did  know, 
and  upon  such  a  finding  the  conviction  might  be  sus- 
tained ;  but  in  the  absence  of  such  a  finding  by  the 
jury  I  do  not  think  we  can  supply  the  deficiency. 

There  is  another  point  of  importance,  namely,  on 
whom  the  burden  of  proof  lies.  That  is  a  very  serious 
question  upon  which  I  give  no  opinion.  The  jury 
have  found  that  there  was  no  evidence  of  know- 
ledge, and  therefore  the  conviction  cannot  be  sup- 
ported. 

Coleridge  J. — I  agree  that  this  conviction  cannot 
be  sustained  ;  but  I  was  anxious  that  the  Court  should 
not  decide  that,  as  a  general  rule,  the  onus  of  proving 
knowledge  is  upon  the  prosecution.  The  onus  of 
proof  is  an  important  and  difficult  question  on  which 
we  express  no  opinion.  With  respect  to  the  inter- 
pretation put  upon  the  finding  of  the  jury  by  the 
Lord  Chief  Baron,  it  does  not  seem  to  me  that  the 
jury  have  said  that  the  prisoner  in  point  of  fact  did 
not  know,  and  I  do  not  think  they  meant  to  say  that, 
but  rather,  on  the  contrary,  that  she  probably  did 
know,  though  the  evidence  was  not  quite  sufficient  to 
warrant  them  in  finding  that  she  did.  However,  I 
concur  in  holding  the  conviction  wrong  on  the  simple 
ground  that  the  finding  of  the  jury  was  imperfect. 
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1856.  Willes  J. — I  am  of  the  same  opinion.     The  find- 

Biuggs's    ing  of  the  jury  is  imperfect. 
Case.  Bramwell  B. — I  think  the  conviction  cannot  be 

sustained,  and  on  this  ground, — the  jury  have  not  found 
that  the  prisoner  knew.     All  they  have  said  amounts 
to  this, — we  cannot  say  that  she  did  not  know. 
Watson  B.  concurred. 

Conviction  quashed. 


1856.  REGINA  v.  WILLIAM  MOSS. 


In  an  indict-  The  following  case  was  stated  for  the  consideration 
Teectionnid7eof  and  decision  of  the  Court  of  Criminal  Appeal  by  the 
8&9Vict.c.  Chairman  of  the  Quarter  Sessions  for  the  county  of 

109.,  for  win- 

ing  money        Berks. 

•fraud^unkw-  At  the  General  Quarter  Sessions  of  the  Peace  of 
fuldeviceand  our  Sovereign  Lady  the  Queen,  holden  at  Abingdon, 
isnotnece's-  in  and  for  the  county  of  Berks,  on  Monday,  the 
towhom'the  thirtieth  day  of  June,  in  the  twentieth  year  of  the 
money  be-  reign  of  our  Sovereign  Lady  Victoria,  by  the  grace 
Quaire  of  God,  of  the  United  Kingdom  of  Great  Britain 
Trde*to' in  and  Ireland,  Queen,  Defender  of  the  Faith,  and  in  the 
constitute  an  year  of  our  Lord  1856,  before  Thomas  Bros,  Esquire, 
the  statute  in  Chairman,  George  Charles  Cherry,  Esquire,  and  others, 
question.it  their  fellows,  keepers  of  the  peace  and  justices  of  our 
that  any  said  Lady  the  Queen,  assigned  to  preserve  the  peace 
be  actually  in  the  said  county,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdemeanors 
committed  in  the  said  county,  and  so  forth,  one 
William  Moss  was  indicted  under  the  seventeenth 
section  of  the  Act  of  the  8  &  9  Vict.  c.  109.,   which 


obtained. 
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section  is  as  follows :     "  And  be  it  enacted,  that  every       1856. 
person  who  shall    by  any  fraud  or  unlawful  device      Moss>s 
or  ill  practice  in  playing  at  or  with  cards,  dice,  tables,       Case- 
or  other  game,   or  in  bearing  a  part  in  the  stakes, 
wagers,  or  adventures,  or  in  betting  on  the  sides  or 
hands  of  them  that  do  play,  or  in  wagering  on  the 
event  of  any  game,  sport,  pastime  or  exercise,  win 
from  any  other  person  to  himself  or  any  other   or 
others,  any  sum  of  money  or  valuable  thing,  shall  be 
deemed  guilty  of  obtaining  such  money  or  valuable 
thing  from    such  other    person    by  a   false  pretence 
with   intent  to  cheat  or  defraud  such  person  of  the 
same,  and   being  convicted  thereof  shall  be  punished 
accordingly." 

The  indictment  was  in  the  words  following,  that 
is  to  say : 

"  Berks  to  wit.  The  jurors  for  our  Lady  the 
Queen  upon  their  oath  present,  that  William  Moss, 
on  the  ninth  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-six,  by  fraud,  un- 
lawful device  and  ill  practice  in  playing  at  and  with 
cards,  unlawfully  did  win  from  one  Henry  Fitz 
Gerald  Bernard  to  a  certain  person  whose  name  is 
to  the  jurors  unknown  a  certain  sum  of  money,  with 
intent  to  cheat  him  the  said  Henry  Fitz  Gerald 
Bernard  of  the  same,  to  the  great  damage  of  the  said 
Henry  Fitz  Gerald  Bernard,  to  the  evil  example  of 
all  others  in  the  like  case  offending,  against  the 
form  of  the  statute  in  that  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her 
Crown  and  dignity." 

The  jury,  upon  the  trial  of  the  above  indictment, 
returned  a  verdict  of  guilty  against  the  defendant, 
whereupon  Mr.  Metcalf,  of  counsel  for  the  defendant, 
moved  the  Court,  in  arrest  of  judgment,  that  the  said 
indictment  was  bad  for  not  alleging  that  the  money 
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1856.       won  by  the  said  William  Moss  was  the  monies  of  the 
_  Moss»a      said  Henri/  Fitz  Gerald  Bernard ;  and  he  cited  the 
Case.        case  of  Regina  v.  Sill  (a). 

The  Court  of  Quarter  Sessions  overruled  the  said 
objection,  but  reserved  the  point  on  the  validity  of 
the  said  indictment  for  the  consideration  of  this 
Honourable  Court,  and  gave  judgment  that  the  de- 
fendant be  imprisoned  and  kept  to  hard  labour  for 
six  calendar  months,  but  they  respited  the  execution 
of  the  said  judgment  until  this  Court  shall  have 
decided  upon  the  validity  of  the  said  indictment,  and 
they  discharged  the  defendant  upon  recognizance 
of  bail,  conditioned  to  appear  and  render  himself  in 
execution  if  this  Honourable  Court  shall  be  of 
opinion  that  the  above  judgment  be  affirmed. 

The  question  submitted  for  the  opinion  of  this 
Court  is,  whether  the  judgment  upon  the  said  con- 
viction shall  be  arrested  by  reason  of  the  alleged 
defect  in  the  said  indictment  ? 

T.  Bros,  Chairman. 

This  case  was  argued  on  15th  November,  1856, 
before  Pollock  C.  B.,  Erle  J.,  Willes  J.,  Bram- 
well  B.  and  Watson  B. 

Carrington  appeared  for  the  Crown,  and  Metcalf 
for  the  prisoner. 

Metcalf,  for  the  prisoner.  The  indictment  is  bad, 
for  omitting  to  state  whose  property  the  money  was. 
By  the  statute  8  &  9  Vict.  c.  109.  the  offence  here 
charged  is  assimilated  to  that  of  obtaining  money  or 
goods  by  false  pretences.  Previously  to  the  14  &  15 
Vict.  c.  100.  it  was  well  settled  that  in  an  indict- 
ment for  false  pretences  it  was  necessary  to  state 
the   ownership  of  property  as  in  a  case   of  larceny. 

(a)  1  El.  &  BI.  553 ;    S.  C.  Dears.  C.  C.  132. 
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Regina  v.  Norton  (a),  Rex  v.  Martin  (b),  Regina  v.       1856. 
Parker  (c)  and  Regina  v.  Marsh  (d)  are  conclusive  ~Moss>s 
upon    the   subject;    and   in    Regina    v.  Martin   the       Case. 
objection  that  such    ownership   was   not  stated    was 
held  fatal  after  verdict ;  and  the  reasons  upon  which 
these   decisions   are    founded   seem    to  be  that    the 
money  or  goods  might  be  the  property  of  the  defend- 
ant himself,  or  bona  vacantia,  and  that  without  such 
an  allegation  the  prisoner  would  be  unable  to  plead 
antrefois  acquit  or  autrefois   convict.      The    case    of 
Sill  v.  The  Queen  decides  that  such  a  defect  is  not 
cured  by  14  &  15  Vict.  c.  100.     The  statute  against 
false  pretences  and  this  statute  are  identical,  and  the 
same  rule  applies. 

Bramwell  B. — In  false  pretences  the  offence  is, 
obtaining  some  particular  money,  or  a  definite  thing. 
Here  the  offence  is,  not  the  actual  obtaining  any  specific 
money  or  chattel,  but  it  is  the  winning.  Suppose  the 
loser  did  not  pay  ?  The  allegation  here  is,  not  that 
the  defendant  won  a  definite  sum,  but  a  right  to  have 
a  certain  amount. 

Pollock  C.  B This    is    not    an    indictment    for 

obtaining  money  by  false  pretences,  but  is  under  a 
statute  which  says,  that  if  a  person  does  certain  things 
he  shall  be  deemed  to  have  obtained  money  by  a  false 
pretence. 

Metcalf.  Winning  can  only  mean  obtaining,  or 
attempting  to  obtain,  and  in  either  case  it  should  be 
shown  to  whom  the  money  belonged.  The  precedent 
for  an  indictment  under  this  statute  in  Archbold's 
Criminal  Pleading,  by  Welsby,  11th  edition,  p.  674, 
contains  the  words,  "  of  the  moneys  of  the  said  J.  N." 
That  precedent  is  founded  on  the  forms  in  6  Went- 
worth,  383.  391.,   which  were  framed   upon  the  fifth 

Co)  8  Car.  &  P.  196.  (J)  8  Ad.  &  El.  481. 

(c)  3  Queen's  Bench  Rep.  292.  {d)  1  Den.  C.  C.  505. 
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1856.       section  of  9  Anne,  c.  14.,  the  provisions  of  which  are 

Moss.s      identical  with  those  of  the   present   statute,    except 

Case-       that  the  statute  of  Anne  imposes  a  penalty,  and  this 

statute  a  punishment  as  for  obtaining  money  by  false 

pretences. 

Carrington,  for  the  Crown,  was  not  called  upon  by 
the  Court. 

Pollock  C.  B I  am  of  opinion  that  the  indict- 
ment is  quite  sufficient.     The  learned  counsel  for  the 
prisoner  has  cited  cases  to  show  that  an  indictment 
for  obtaining  money  or  goods  by  false  pretences  must 
state  to  whom  the  money  or  goods  belonged.     The 
true   reason  of  that  was,  that  if   an  indictment  for 
obtaining  money  or  goods  by  false  pretences  omitted 
to  state  to  whom   the  money  or  goods  belonged,  it 
would  be  impossible  to  plead  an  acquittal  or  convic- 
tion   on    such    indictment    in    bar    to  a   subsequent 
prosecution  in  respect  of  the  same  matter  (a).     That 
reason  does  not  apply  in  the  present  case  where  the 
prisoner  is  indicted  under  this  statute  for  winning 
a  sum  of  money.     Whether  the  word  "winning"  is 
used   in  this   statute  in   the  limited    sense  in  which 
"  winning"  is  used  in  the  mining  districts,  and  means 
actually  getting  and  obtaining  the  money,  or  in  its 
more  general  sense  of  obtaining  a  title  to  a  sum  of 
money  by  becoming  the  winner  of  a  stake,   no  ambi- 
guity can  arise  if  the  offence  is  stated  as  it  is  in  this 
indictment  in  the  very  words  of  the  statute ;  and  it 
would  create  great  difficulty  in  drawing  indictments 
under  this  act  of  Parliament  if  it  were  held  necessary 
that  it  should  be  stated   to  whom  the  money  which 
actually  was  won  belonged. 

Erle  J — r  agree  that  as  this  indictment  follows 
the  words  of  the  statute  it  is  sufficient,  and  the  con- 

(a)  See  per  Aldehson  B.,  in  Regina  v.  Norton,  8  Car.  &  P.  196. 
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viction  was  right.     It  was  a  most  salutary  statute  (a)       1856. 
that  enacted  that  where  an  offence  has  been  created      Moss,3 
by  statute  the  indictment  shall,  after  verdict,  be  held       c^e 
sufficient  if  it  describe  the  offence  in  the  words  of 
the  statute. 

No  doubt  there  are  cases  in  which  this  enactment 
has  been  held  not  to  be  applicable,  and  in  which  it 
has  been  decided  that  more  is  requisite  in  the  indict- 
ment than  the  description  of  the  offence  in  the  words 
of  the  statute  creating  it ;  and  I  should  feel  myself 
bound  by  those  cases  if  they  were  in  point  on  the 
present  occasion,  but  it  seems  to  me  that  the  principle 
on  which  those  cases  were  decided  does  not  apply  to 
the  present  indictment  which  follows  the  words  of 
the  statute,  and  is  therefore,  I  think,  sufficient. 

Willes  J.,  Bramwell  B.  and  Watson   B.   con- 


curred. 


Conviction  affirmed. 

(a)  7  Geo.  4.  c.  64.  s.  21. 


REGINA  v.   FREDERICK  WEST  and  ELIZA-        1856. 

BETH  WEST.  

The  following  case  was  reserved  and  stated  for  the  A.zn&B. 
consideration  and  decision  of  the  Court  of  Criminal  7/™°°°™'" 

611  OH  all 

indictment 
charging 
A.  with  stealing,  ninety-five  pounds  in  money,  and  B.  with  receiving  five  pounds  in  money, 
part  of  the  said,  ninety-five  pounds,  knowing  it  to  have  been  stolen.  It  appeared  in  evi- 
dence that  A.  stole  certain  notes  of  a  provincial  bank  which  were  not  then  in  circulation 
for  value,  but  which  were  paid  in  at  one  branch  of  the  bank,  and  were  in  course  of  trans- 
mission to  another  branch,  at  which  they  had  been  originally  issued,  in  order  that  they 
might  be  there  re-issued  or  otherwise  disposed  of,  it  not  being  the  practice  of  the  bank 
to  re-issue  at  one  branch  notes  originally  issued  at  another ;  and  it  also  appeared  that  B. 
received  one  of  such  notes  knowing  it  to  have  been  so  stolen. 

Held,  that  the  conviction  was  right,  the  notes  being  "bank  notes"  within  the  meaning 
of  section  18  of  14  &  15  Vict.  c.  100.,  and  therefore  properly  described  as  money  in  the 
indictment. 
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1856.       Appeal   by  the    Chairman    of    the  General   Quarter 
West.s      Sessions  for  the  Isle  of  Ely. 

Case.  Frederick  West  and  Elizabeth  West  were  charged 

on  an  indictment  (a  copy  of  which  is  hereunto  an- 
nexed) (a),  the  said  Frederick  West  with  stealing  95J. 
in  money,  and  the  said  Elizabeth  West  with  receiving 
hi.  in  money,  part  of  the  said  95£.,  knowing  them  to 
have  been  stolen. 

The  manager  of  The  National  Provincial  Bank  of 
England  at  Boston,  enclosed  in  an  envelope,  addressed 
to  the  manager  of  the  same  bank  at  Wisbech,  nine- 
teen hi.  notes  of  the  said  bank,  issued  at  Wisbech, 
which  had  been  paid  into  the  branch  bank  at  Boston. 
The  bank  do  not  re-issue  at  one  branch  notes  ori- 
ginally issued  at  another  branch,  but  transmit  them 
to  the  place  where  they  were  originally  issued  to  be 
there  re-issued  or  otherwise  disposed  of.  The  en- 
velope and  nineteen  notes  enclosed  therein  were  put 

(o)  The  following  is  a  copy  of  the  indictment  referred  to. 
[Isle  of Ely .]  The  jurors  for  our  jurors  aforesaid  upon  their  oaths 
Sovereign  lady  the  Queen  upon  aforesaid  do  further  present  that 
their  oaths  present  that  before  and  Elizabeth  West  on  the  seventeenth 
at  the  time  of  the  committing  of  day  of  June  in  the  year  of  our  Lord 
the  offence  hereinafter  next  men-  1856  at  Manea  in  the  Isle  of  Ely 
tioned  Frederick  West  was  clerk  to  aforesaid  andwithin  the  jurisdiction 
one  Robert  Bell  and  others  and  that  aforesaid  feloniously  did  receive  five 
the  said  Frederick  West  whilst  he  pounds  in  money  of  the  monies 
was  such  clerk  to  the  said  Robert  goods  and  chattels  of  the  said  Ro~ 
Bell  and  others  to  wit  on  the  seven-  bert  Bell  and  others  being  part 
teenth  day  of  November  in  the  year  of  the  said  ninety-five  pounds  in 
of  our  Lord  1855  at  Wisbech  in  the  money  above  mentioned  so  as 
Isle  of  Ely  and  within  the  jurisdic-  aforesaid  feloniously  stolen  taken 
tion  of  this  Court  feloniously  did  and  carried  away  she  the  said 
steal  take  and  carry  away  ninety-  Elizabeth  West  then  well  knowing 
five  pounds  in  money  of  the  monies  the  said  monies  goods  and  chat- 
goods  and  chattels  of  the  said  Ro-  tels  to  have  been  feloniously  stolen 
bert  Bell  and  others  his  said  mas-  taken  and  carried  away  against  the 
ters  as  aforesaid  against  the  form  form  of  the  statute  in  such  case 
of  the  statute  in  such  case  made  made  and  provided  and  against  the 
and  provided  and  against  the  peace  of  our  said  lady  the  Queen  her 
peace  of  our  said  lady  the  Queen  Crown  and  dignity, 
her  Crown  and  dignity.     And  the 
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into  the  post-office  at  Boston.    The  prisoner  Frederick       1856. 
West  was  a  clerk  in  the  said  bank  at  Wisbech,  and  it     West>s 
was  part  of  his  duty  to  receive  at  the  post-office  at        Case- 
Wisbech  every  morning  all  letters  addressed  to  the 
said  bank  there. 

On  the  day  on  which  the  envelope  and  enclosure 
should  have  been  received  by  the  bank  at  Wisbech, 
Frederick  West  received  the  letters  as  usual  at  the 
post-office,  and  he  delivered  on  that  day  several  letters 
(through  a  servant)  to  the  manager  of  the  bank, 
amongst  which  was  a  letter  of  advice  from  Boston  of 
the  transmission  of  the  nineteen  notes,  but  the  en- 
velope with  its  inclosure  were  not  delivered  with  the 
other  letters  by  the  prisoner  Frederick  West,  who 
denied  all  knowledge  of  the  same. 

The  prisoner,  Frederick  West,  subsequently  paid  to 
various  persons  several  of  the  said  notes ;  and  the 
prisoner,  Elizabeth  West,  paid  away  one  of  the  said 
notes. 

The  jury  returned  a  verdict  against  the  prisoner, 
Frederick  West,  of  guilty  of  stealing  the  said  notes, 
and  against  the  prisoner,  Elizabeth  West,  of  guilty  of 
receiving  one  of  the  said  notes  knowing  it  to  be  stolen. 

It  was  objected,  on  behalf  of  the  prisoner  Frederick 
West,  that  he  could  not  be  convicted,  inasmuch  as  the 
indictment  charged  him  with  stealing  "money;"  and 
although  the  statute  14  &  15  Vict.  c.  100.  s.  18. 
enacts,  "  that  in  every  indictment  in  which  it  shall  be 
necessary  to  make  an  averment  as  to  any  money  or 
any  note  of  the  Bank  of  England  or  any  other  bank, 
it  shall  be  sufficient  to  describe  such  money  or  bank 
notes  simply  as  money ;"  yet,  as  the  notes  were  not 
at  the  time  of  the  alleged  stealing  in  circulation  for 
value,  but  were  in  the  hands  of  the  bankers  them- 
selves, or  in  the  course  of  transmission  from  one 
branch  of  the  bank  to  another  branch  of  the  bank, 
they  were  not  in  fact  bank  notes  (that  is  promissory 


Case. 


112  CROWN  CASES  RESERVED. 

1856.       notes  to  pay),  and  not  being  bank  notes  they  could 
West's      not  under  the  statute  be  designated  by  the  substituted 
description  of  "  money." 

It  was  submitted  on  behalf  of  the  prisoner,  Eliza- 
beth West,  that  if  the  prisoner,  Frederick  West,  were 
not  properly  convicted  of  stealing  the  notes,  the  count 
against  her  for  receiving  one  of  such  notes,  knowing 
it  to  be  stolen,  must  fail ;  and  that  she  ought  not 
to  be  convicted. 

Judgment  on  the  convictions  against  both  prisoners 
was  postponed,  and  they  were  both  remanded  to 
prison  until  the  question  arising  on  this  conviction 
shall  have  been  decided. 

The  opinion  of  the  Court  is  prayed  whether,  upon 
this  verdict,  judgment  ought  to  be  given  against  both 
or  either  of  the  prisoners. 

Wm.  Gale  Townley, 
Chairman  of  the  General  Quarter  Sessions  for 
the  Isle  of  Ely,  held  at  Ely  on  the  15th 
October,  1856. 

This  case  was  considered  on  15th  November,  1856, 
by  Pollock  C.  B.,  Erlk  J.,  Willes  J.,  Bramwell  B. 
and  Watson  B. 

Mills  appeared  for  the  Crown ;  no  counsel  appeared 
for  the  prisoner. 

Mills,  for  the  Crown,  cited  Hex  v.  Hanson  (a),  in 
which  it  was  held,  by  a  majority  of  the  Judges,  that 
secreting  a  letter  containing  country^bank  notes  paid 
in  London  and  not  re-issued,  was  within  the  repealed 
statute  7  Geo.  3.  c.  50.  s.  1.  He  was  then  stopped  by 
the  Court. 

Pollock  C.  B — We  all  think  the  conviction  was 
right. 

Conviction  affirmed. 

(a)  2  Leach,  C.  C.  1090  ;  S.  C.  R.  &  R.  C.  C.  232. 
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REGINA  v.  SUSANNAH  GREEN.  i856. 


The  following  case  was  reserved  and  stated  for  the  Prisoner  waa 
consideration  and  decision  of  the  Court  of  Criminal  ^^ i°T 
Appeal  by  the  Recorder  of  the  borough  of  Bury  Saint  pair  of  boots 

vi  i  i  the  property 

Edmunds,  of  4.,  and  ac 

The  prisoner  was  indicted  at  the  October  Sessions  ^ ^  f„? 

for  the. borough  of  Bury  Saint  Edmunds,  for  stealing  dieted  again 

two  pair  of  women's  boots,  the  property  of  Rowland  the  same 

BrittOU.  boots  laid  as 

the  property 

Rowland  Britton  was  the  son  of  John  Britton,  to  of  B.,  and 
whom  the  boots  belonged,  both  of  whom  were  ex-  autrefois 
amined  as  witnesses  before  the  grand  jury,  acquit.    It 

o  j      j  appeared  that 

The  mistake   in    the  ownership  being    discovered  A. wasaboy 
before  the  grand  jury  were  discharged,  an  acquittal  ase  living 
was  taken  on  this  indictment  and  a  fresh  bill  sent  up  Wlth  and 

r   assisting  B., 

describing  the  boots  as  the  property  of  John  Britton.    who  was  his 
The  grand  jury  having  found  their  bill,  the  prisoner  the  boots  * 
pleaded  the  following  plea  of  autrefois  acquit.  were  the  pro- 

but  that,  at 

"Borough  of  Bury  Saint  Edmunds,  20th  Oct.  1856.  weVstolen^ 
Regina  v.  Susannah  Green.  5nS"l?had 

"  And  the  said  Susannah  Green  in  her  own  proper  in™?s7ather's 
person  cometh  into  Court  here,  and  having  heard  the  *£*®n°e  *e 
said  indictment  read   saith   that  our  said  Lady  the  the  stall  from 
Queen  ought  not  further  to  prosecute  the  said  indict-  ^e  stolen. 
ment  against  the  said  Susannah  Green,  because  she  H4eld> l-  That 

°  A.  was  not  a 

saith  that  heretofore,  to  wit  at  the  General  Quarter  bailee,  and 
Sessions  of  the  Peace  holden  at  Bury  Saint  Edmunds,  ^^ip 
in  and  for  the  borough    of   Bury    Saint  Edmunds,  j£^enbo0tots 

properly  be 
laid  in  him.     2.  That  the  plea  of  autrefois  acquit  could  not  be  sustained  notwithstanding 
the  power  of  amendment  given  by  14  &  15  Vict.  c.  100. 
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1856.  she  the  said  Susannah  Green  was  lawfully  acquitted 
Green's  °f  the  said  offence  charged  on  the  said  indictment. 
Case.  And  this  she  the  said  Susannah  Green  is  ready  to 
verify  ;  wherefore  she  prays  judgment,  and  that  by 
the  Court  here  she  may  be  dismissed  and  discharged 
from  the  said  premises  in  the  present  indictment  spe- 
cified ;  and  as  to  the  felony  and  larceny  of  which  the 
said  Susannah  Green  now  stands  indicted  she  the  said 
Susannah  Green  saith  that  she  is  not  guilty  thereof, 
and  of  this  the  said  Susannah  Green  puts  herself  upon 
the  country.  "  David  Power." 

Rowland  Britton  was  then  called,  and  examined  by 
the  counsel  for  the  prisoner. 

He  said  he  had  made  no  charge  of  stealing  any 
goods  of  his  own  ;  that  the  boots  stolen  were  the  pro- 
perty of  his  father ;  that  up  to  one  o'clock  of  the  day 
in  question  he  had  worked  at  the  shop ;  that  he  then 
succeeded  his  father  in  charge  of  the  stall,  from 
whence  the  goods  were  stolen,  while  he  was  in  charge 
his  father  returning  home ;  that  he  was  fourteen  years 
of  age,  lived  with  his  father,  worked  for  him,  assisted 
him  in  his  business  and  obeyed  his  orders ;  that  his 
father  supported  him,  but  paid  him  no  wages. 

On  his  evidence  it  was  contended  by  the  prisoner's 
counsel, 

First.  That  Rowland  Britton  was  a  bailee  of  the 
goods ;  that  they  had  been  correctly  described  there- 
fore in  the  first  indictment  as  his  property.  That  the 
prisoner  had  therefore  been  in  jeopardy  on  the  first 
indictment,  and  was  entitled  to  be  acquitted. 

Secondly.  That  if  the  goods  were  not  correctly  de- 
scribed as  Rowland  Britton  s,  that  the  indictment  was 
amendable  under  14  &  15  Vict.  c.  100.,  and  that  the 
prisoner  ought  not  therefore  to  be  placed  a  second 
time  upon  her  trial  for  what  was  in  fact  but  one 
offence. 
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I  held  that  Rowland  Britton  was  not  under  the       1856. 
circumstances  a  bailee,  and  that  whether  the  indict-     Green's" 
ment  was  amendable  or  not,  (I  thought  not,  as  there        Case" 
appeared  by  the  names  indorsed  on  the  back  of  the 
indictment  to  be  a  Rowland  Britton  as  well  as  a  John 
Britton,  and  that  the  grand  jury  had  found  the  goods 
to  belong  to  the  former),  no  amendment  having  been 
made,  the  prisoner  could  not  even    have  been  con- 
victed on  the  first  indictment  upon  the  evidence  pro- 
duced on  the  second,  and  that  she  had  not  therefore 
been  in  jeopardy. 

The  jury,  however,  under  my  advice,  found  a 
special  verdict  "  that  the  goods  in  question  were  the 
property  of  John  Britton,  and  were  the  same  as  those 
described  in  the  first  indictment  as  the  property  of 
Rowland  Britton,  and  that  there  was  but  one  and  the 
same  act  of  larceny." 

I  thereupon  directed  a  verdict  upon  this  plea  to  be 
entered  for  the  Crown.  The  prisoner  then  pleaded 
over  not  guilty,  was  convicted  and  sentenced  to  nine 
months'  imprisonment  and  hard  labour. 

Wm.  Gurdon,  Recorder. 

This  case  was  argued  on  the  15th  November,  1856, 
before  Pollock  C.  B.,  Erle  J.,  Willes  J.,  Bram- 
well  B.  and  Watson  B. 

D.  Power  appeared  for  the  prisoner;  no  counsel 
appeared  for  the  Crown. 

Power,  for  the  prisoner.  Upon  the  evidence  given 
upon  the  last  indictment  the  prisoner  might  have  been 
convicted  upon  the  first.  The  boy  Rowland  Britton 
was  a  bailee  of  the  goods  at  the  time  they  were  stolen. 
He  had  sufficient  control  over  them  to  justify  the 
ownership  being  laid  in  him.     In  Reg.  v.  Taylor  (a), 

(a)  1  Leach,  356. 
VOL.  I.  K. 
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1856.  on  an  indictment  for  stealing  a  window  glass  and 
Green's  hammer-cloth  from  a  carriage,  it  appeared  that  the 
Case.  prosecutor,  in  whom  the  property  was  laid,  was  a  coach- 
master,  and  had  the  care  of  the  carriage,  which  stood 
in  a  coach-house  in  his  yard  at  the  time  the  articles 
were  stolen  from  it ;  and  an  objection  that  the  property 
should  have  been  laid  in  the  owner  of  the  carriage  was 
overruled ;  and  in  a  previous  case,  Rex  v.  Statham  (a), 
a  prisoner  was  convicted  under  similar  circumstances. 
The  prisoner  was,  therefore,  in  peril  on  the  first 
indictment. 

But,  secondly,  he  was  in  peril  whether  the  goods 
were  rightly  or  wrongly  described  in  the  first  indict- 
ment as  the  property  of  Rowland  Britton.  Under 
section  1  of  the  14  &  15  Vict.  c.  100.  the  Court  might 
have  amended  the  indictment  by  substituting  the 
name  of  John  Britton  for  that  of  Rowland  Britton. 
By  the  third  section  of  the  same  statute  the  record 
shall  be  drawn  up  in  the  form  in  which  the  indictment 
was  after  the  amendment  was  made,  so  that  the 
prisoner  would  have  been  acquitted  or  convicted  on 
the  indictment  first  found  by  the  grand  jury,  for  an 
indictment  amended  is  still  the  same  indictment,  as  a 
coat  repaired  is  still  the  same  coat ;  and  by  section  2 
of  the  same  statute  every  verdict  and  judgment  after 
amendment  shall  be  of  the  same  force  and  effect  as  if 


(a)  Referred  to  in  the  judgment  Hutchinson,  Russ.  &  By.  412 ;  Be- 
in  Resc  v.  Taylor,  1  Leach,  357,  and  gina  v.  Ashley,  1  Car.  &  Kir.  198  ; 
see  note  at  the  end  of  that  case,  but  if  a  servant  be  employed  by  his 
But  the  indictment  will  not  be  master  to  receive  money  for  him 
sustainable,  if  it  appear  in  evi-  and  be  robbed  of  such  money  be- 
dence  that  the  party,  in  whom  the  fore  he  take  it  to  his  master,  the 
goods  are  laid,  had  neither  the  pro-  money  may  be  described  as  the 
perty  nor  the  possession  of  them,  money  of  the  servant ;  Reyina  v. 
as  is  usually  the  case  of  a  servant  Rudick,  8  Car.  &  P.  237.  As  to 
who  has  in  his  custody  the  goods  the  kind  of  special  property  which 
of  his  master.  See  2  East,  P.  C.  may  exist  in  a  servant ;  see  Rex  v. 
c.  16.  s,  90.  pp.  652.  653 ;   Rex  v.  Deahin  and  Smith,  2  Leach,  862. 
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the  indictment  had  originally  been  in  the  same  form       1856. 
in  which   it  was  after  such  amendment  was  made.     GREEN>a 
Therefore,  as  the  acquittal  took  place  upon  an  indict-       Case- 
ment  which  by  an  amendment  might  have  been  made 
the  same  as  the  second  indictment,  the  prisoner  has 
been  twice  in  peril  for  the  same  offence,  whether  Row- 
land Britton  was  a  bailee  or  not.     He  has  been  twice 
in  peril  of  being  convicted  of  the  same  act  of  larceny. 

Pollock  C.  B. — We  are  all  of  opinion  that  the 
conviction  was  right.  The  boy  was  not  a  bailee  but 
a  servant,  and  the  plea  of  autrefois  acquit  cannot  be 
sustained. 

Erle  J The  goods  remained  all  the  time  in  the 

father's  possession,  and  could  not  have  been  laid  as  the 
property  of  the  son.  With  reference  to  the  plea  of 
autrefois  acquit  we  must  consider  what  the  indictment 
was  and  not  what  it  might  have  been  made.  The 
Judge  was  not  bound  to  amend.  He  did  not  amend, 
and  the  prisoner  was  acquitted  upon  an  indictment 
upon  which  she  was  never  in  peril  of  a  conviction. 
The  other  learned  Judges  concurred. 

Conviction  affirmed. 


K, 
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1856.  REGINA  v.  CHARLES  LISTER. 


The  prisoner  The  following  case  was  reserved  and  stated  for  the 
Td ofembez-  consideration  and  decision  of  the  Court  of  Criminal 
zlement.  It  Appeal  by  the  Common  Serjeant. 
ronSer'8edPu"y  At  a  General  Session  of  Gaol  Delivery  holden  for 
remittances  the  jurisdiction  of  the  Central  Criminal  Court,  on 
from  the  cus-  the  18th  day  of  August,  1856,  Charles  Lister  was 
meters" to 1S  tried  and  found  guilty  before  me,  upon  an  indictment 
tTe^Vediurf0  for  embezzling  and  stealing  the  sum  of  10/.  received 
such  custom-  by  him  by  virtue  of  his  employment,  on  account  of 
or  cash  book,  George  William  Potter  and  another,  his  masters. 
thedwholeter  The  Prisoner  was  employed  by  the  prosecutors 
amount  re-  to  attend  to  the  business  of  their  journal,  called 
onrte credit"  The   County  Paper,  and    to  receive   remittances  in 

side  of  a        money  from    their    customers    in  connection  there- 
Danker  s  de-  J  ... 
positaccount,  with.      When    the    prisoner    received    these   remit- 
tee amount"  tances  it  was  his  duty  to  enter  them  to  the  credit  of 
to  the  credit    tne   customers,   in    a   day    or    cash    book.       Before 

of  the  prose-  . 

cutorswith  the  next  time  of  sending  cash  to  the  bankers, 
ers;  and  it  ''  was  tne  prisoner's  duty  to  make  an  extract  from 
was  his  duty  tjjjs  ca8jj  or  fay  D00k  0f  a\\  remittances  received  by 

afterwards  #  J  #  " 

to  post  the  him,  as  before  mentioned,  and  which  had  not  then 
ledger  which  been  before  paid  to  such  bankers,  and  to  take  it  to 
contained  the  j}je  general  cashier  of  the  prosecutors,  in  order  that 

accounts  or      ,  •    1        .  . 

the  different  it  might  be  compared  with  the  book  from  which  it 
The  prisoner  purported  to  be  an  extract,  so  that  thereby  the 
received  a      amounts  of  remittances  contained  therein  might  be 

remittance  ° 

which  he  ap-  checked  and  ascertained  to  be  correct.  It  then 
his  ownteuse°  became  the  prisoner's  further  duty  to  enter  the  whole 
He  made  an   amount  of  money  contained  in  such  extract  on  the 

entry  of  this  ^ 

amountin  the 

ledger  to  the  credit  of  the  customer,  but  he  made  no  other  entry  of  its  receipt.     Held, 

that  the  conviction  was  right  as  the  entry  made  in  the  ledger  did  not  exempt  the 

prisoner  from  the  operation  of  section  47  of  7  &  8  Geo.  4.  c.  29. 
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credit  side  of  a  banker's  deposit  account,  and  to  pay       1350. 
such  amount  to  the  credit   of  the  prosecutors  with  —r — 

tu    •      1        1  —.,  r  Listers 

meir  Dankers.  1  he  prisoner  afterwards  posted  the  Case. 
amounts  of  money  remitted  by  customers  into  a  ledger 
which  contained  the  accounts  of  the  different  cus- 
tomers. This  was  done  by  the  prisoner  at  his  own 
convenience.  As  the  prisoner  was  entrusted  from 
time  to  time  to  furnish  receipts  to  the  customers  from 
whom  he  received  remittances,  he  was  supplied  with 
a  receipt  book  for  that  purpose,  containing  counter- 
parts, on  each  of  which  it  was  his  duty  to  enter  the 
amount  for  which  the  corresponding  receipt  had  been 
given.  On  the  7th  June  the  money,  the  subject  of 
this  indictment,  was  remitted  by  a  customer  from  the 
country.  It  was  received  by  the  prisoner,  by  virtue 
of  his  employment,  on  the  8th  of  June,  and  on  the 
9th  of  June  he  sent  the  customer  a  receipt  for  the 
amount  in  the  usual  course. 

This  sum  the  prisoner  never  entered  in  the  cash 
or  day  book  ;  and,  although  he  ought,  in  the  regular 
course  of  his  employment,  to  have  included  it  in  an 
amount  which  he  paid  to  the  credit  of  the  prosecutors 
with  their  bankers  on  the  9th  June  following,  he 
omitted  to  do  so,  nor  was  it  entered  in  any  sub- 
sequent account.  It  was,  however,  entered  by  the 
prisoner  to  the  credit  of  the  customer  in  the  prose- 
cutors' ledger.  The  money  was  applied  by  the  prisoner 
to  his  own  use. 

The  jury,  with  my  full  concurrence,  found  the 
prisoner  guilty,  subject  to  the  following  question, 
namely,  Whether  the  entry  made  in  the  ledger 
exempts  the  prisoner  from  the  operation  of  the  statute 
7  &  8  Geo.  4.  c.  29.  s.  47. ;  and  it  is  under  these 
circumstances  that  the  opinion  of  the  Court  for  the 
Consideration  of  Crown  Cases  is  requested,  in  order 
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1856.       that  such  conviction  may  be  subjected  to  the  order 
LlSTER,s     of  such   Court.     Judgment  has   been  postponed   on 
Case.       t}je   prisoner,   and    he    remains    in    gaol   until    the 
determination  of  this  case. 

Russell  Gurney. 

This  case  was  argued  on  15th  November,  1856, 
before  Pollock  C.  B.,  Erle  J.,  Willes  J.,  Bram- 
well  B.  and  Watson  B. 

B.  C.  Robinson  appeared  for  the  Crown,  and  Metcalf 
for  the  prisoner. 

Metcalf,  for  the  prisoner.  By  making  the  entry 
in  the  ledger  the  prisoner  had  accounted  to  his  master, 
and  was  not  guilty  of  embezzlement,  which  neces- 
sarily involves  secrecy  and  concealment.  Regina  v. 
Norman  (a),  Regina  v.  Jones  (6),  Rex  v.  Hodgson  (c). 

Bramwell  B. — The  entry  in  the  ledger  might 
have  been  made  in  order  to  deceive. 

Pollock  C.  B. — Suppose  he  had  entered  it  in  all 
the  books  for  that  purpose  ? 

Metcalf.  The  jury  ought  to  have  been  asked 
whether  this  was  in  fact  a  fraudulent  entry,  or  an 
entry  made  bond  fide  in  the  usual  course  of  business. 

Pollock  C.  B. — The  only  question  we  have  to 
decide  is,  whether  the  making  of  the  entry  exempts 
the  prisoner  from  the  operation  of  the  statute. 

Robinson  was  not  called  upon  by  the  Court. 

Pollock  C.  B. — We  are  all  of  opinion  that  the 
conviction  is  quite  right. 

Conviction  affirmed. 

(a)  Car.  &  Marsh.  501.  (6)  7  Car.  &  P.  833.  834. 

(c)  3  Car.  &  P.  422. 
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REGINA  v.  EDWARD  BAYLEY. 


185G. 


The  following  case  was  slated  for  the  consideration  A  railway 

and  decision  of  the  Court  of  Criminal  Appeal  by  the  S^ 

Recorder  of  Chester.  at  the  joint 

The  prisoner  was  tried  and  convicted  before  me  at  comVanieT 

the  last  July  Sessions  for  the  city  of  Chester  on  a  whfos,e""es 

charge  of  embezzlement.  and  was  un- 

The  first  count  of  the  indictment  charged  that  the  agLnenurfa 
prisoner  on,  &c,  being  then  employed  as  servant  of  committee  of 

,       _  <f  i      j  eight  direc- 

the  (xreat  Western  Railway  Company,  did,  by  virtue  tors,  two  of 
of  his  said  employment,  and  while  he  was  so  employed,  ^Tnte^T 
receive  and  take  into  his  possession  certain  money  to  h? each 

,  r  i  company. 

the  amount  of  two  shillings  for  and  in  the  name  and  This  com- 
on  the  account  of  the  said  Great  Western  Railway  SlriS? 

Company,  his  masters,  and  that   he  embezzled    the  General  sta- 

,  twn  Com- 

same.     Another  count  (in  respect  of  the  same  em-  mittee,  and 

bezzlement)  charged  the  prisoner  as  being  the  servant  dismissed! 

of  the  Great  Western  Railway  Company,  the  London  and  paid  out 

and  North  Western  Railway   Company,  the  Chester  contributed 

and  Holyhead  Railway  Company,  and  the  Birkenhead,  companies! 

Lancashire,  and  Cheshire  Junction  Railway  Company,  t{je  c£?hier> 

and  as  having  received  the  money  for  and  in  the  clerk,  and 

other  officers, 
clerks  and 
servants  employed  at  the  station ;  and  out  of  that  fund  any  loss  by  embezzlement  of 
servants  was  made  good  to  the  particular  company  by  whom  such  loss  was  suffered. 
The  prisoner  was  a  delivery  clerk  so  employed,  and  it  was  his  duty  to  deliver  parcels 
arriving  at  the  station  by  the  trains  of  any  of  the  four  companies,  and  receive  the  charge 
for  carriage  and  delivery ;  and  to  account  for  and  pay  over  the  sums  received  to  the 
chief  clerk,  who  paid  them  to  the  cashier  of  The  General  Station  Committee  to  the 
account  of  the  several  companies  to  whom  the  same  respectively  belonged ;  the  cashier 
keeping  a  separate  account  for  each  company,  and  paying  over  the  money  belonging  to 
such  company  or  to  its  bankers.  The  prisoner  on  delivering  to  the  consignee  a  parcel 
brought  by  one  of  the  said  four  companies  appropriated  part  of  the  sum  received  for 
carriage  and  delivery,  and  accounted  for  the  other  part  which  according  to  the  usual 
course  of  business  was  paid  to  the  bankers  of  that  company.  Held,  that  in  an  indict- 
ment for  embezzling  the  sum  so  appropriated  the  prisoner  might  be  properly  charged 
either  as  the  servant  of  the  four  companies  or  as  the  servant  of  the  committee. 
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1856.  name  and  on  the  account  of  those  four  companies. 
Bayley's  -A  third  count  (in  respect  of  the  same  embezzlement) 
Case.  charged  him  as  being  the  servant  of  John  Williams 
and  seven  other  persons  named,  and  as  having  received 
the  money  for  and  in  the  name  and  on  the  account  of 
those  eight  persons ;  and  a  fourth  count  (in  respect  of 
the  same  embezzlement)  charged  him  as  being  the 
servant  of  Robert  Lewis  Jones,  and  as  having  received 
the  money  for  and  in  the  name  and  on  the  account  of 
the  said  Robert  Lewis  Jones. 

There  were  two  other  similar  sets  of  counts  in  res- 
pect of  two  other  subsequent  acts  of  embezzlement. 

It  appeared  from  the  evidence  that  the  General 
Railway  Station  at  Chester  was  built  upon  land  in 
part  belonging  to  each  of  the  four  railway  companies 
whose  lines  of  railway,  at  the  time  when  it  was  built, 
ran  through  or  into  Chester — namely,  the  London  and 
North  Western,  the  Shrewsbury  and  Chester  (since 
amalgamated  with  the  Great  Western),  the  Chester 
and  Holyhead,  and  the  Birkenhead,  Lancashire,  and 
Chester  Junction  railway  companies;  that  the  station 
is  maintained  at  the  joint  cost  of  the  above  mentioned 
companies  (except  that  the  Great  Western  is  now  in 
the  place  of  the  Shrewsbury  and  Chester,)  out  of  a 
fund  contributed  by  them  in  certain  agreed  pro- 
portions ;  and  that  it  is  under  the  management  of  a 
committee  of  eight  gentlemen,  directors  of  these  four 
companies,  being  the  persons  named  in  the  count 
thirdly  above  mentioned,  two  of  whom  are  appointed 
by  each  company,  and  who  are  called  "  The  General 
Station  Committee."  This  committee  appoints,  dis- 
misses, and  pays  out  of  the  fund  above  mentioned  the 
wages  of  the  officers,  clerks,  and  other  servants  who 
are  employed  at  the  station.  Amongst  these  are  the 
"  delivery  clerks,"  whose  duty  it  is  to  deliver  to  per- 
sons in  the  city  of  Chester  and  its  neighbourhood 
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parcels  which  arrive  at  the  station  by  the  trains  of  any  1856. 
of  the  four  companies  addressed  to  such  persons,  to  bayley's 
receive  from  them  the  sums  charged  for  the  carriage  Case- 
and  delivery  of  such  parcels,  and  on  the  night  of  the 
same  day  to  account  for  and  pay  over  to  the  "  chief 
clerk  in  the  parcel  office"  the  total  of  the  sums  so 
received  by  them  during  the  day.  For  the  per- 
formance of  this  duty  each  of  the  delivery  clerks  has 
given  to  him  each  morning  a  "  delivery  book,"  into 
which,  before  the  parcels  are  handed  to  him  for 
delivery,  the  particulars  of  them  are  copied  in  the 
parcel  office  from  the  several  "  way  bills"  of  the  trains 
by  which  they  were  brought  to  the  station.  The 
chief  clerk  of  the  parcel  office  each  night  gives  the 
delivery  clerk  a  receipt  in  his  delivery  book  for  the 
money  actually  paid  over  by  him  in  respect  of  the 
day's  receipts,  and  any  monies  due  for  parcels  delivered 
on  that  day,  which  the  delivery  clerk  has  not  been 
able  to  collect,  are  carried  forward  in  his  delivery  book 
as  a  balance  to  the  account  of  the  next  day.  The 
chief  clerk  of  the  parcel  office,  on  the  same  day,  pays 
over  the  monies  so  received  by  him  to  the  "cashier" 
of  The  General  Station  Committee  to  the  account  of 
the  several  companies  to  whom  the  same  respectively 
belong.  The  cashier  keeps  a  separate  account  for 
each  company,  and  on  the  same  day  pays  the  money 
over  directly  to  the  company  to  which  it  belongs  or  to 
its  bankers.  The  cashier  and  chief  clerk  of  the  parcel 
office  are  appointed,  paid,  and  dismissed  by  The 
General  Station  Committee  in  manner  hereinbefore 
mentioned.  On  the  morning  of  the  26th  of  February, 
1856,  two  parcels  came  from  London  by  the  train  of 
the  Great  Western  Railway  Company  to  the  Chester 
station,  addressed  to  Messrs.  Prichard  #•  Roberts, 
booksellers,  Chester,  on  which,  according  to  the  way 
bill,  there   were  the  sums  of  five  shillings  and  one 
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1856.       shilling  and  sixpence  respectively  "to  pay"  for  the 

Baylby's    carriage  of  them.     These  parcels,  with  many  others, 

C?se'       were   on  that   morning    given    to    the   prisoner  for 

delivery,  the  particulars  thereof  having  been  entered 

from  the  way  bills  in  his  delivery  book  in  the  manner 

above  described. 

The  total  amount  "to  pay"  for  parcels  to  be  de- 
livered by  the  prisoner  on  that  day  was  21.  14s.  lid.; 
the  total  amount  which  was  accounted  for  in  the 
delivery  book,  and  paid  over  by  him  in  respect  of 
that  day's  delivery,  was  11.  12s.  Id.,  the  balance, 
11.  2s.  4c?.,  being  carried  forward  to  the  next  day. 
The  prisoner  received  from  Messrs.  Prichard  8f 
Roberts  the  sums  of  five  shillings  and  one  shilling  and 
sixpence  in  respect  of  their  said  parcels,  but  the  sums 
which  at  the  time  of  such  accounting  and  payment 
appeared  on  the  face  of  the  delivery  book  as  having 
been  charged  to  and  received  in  respect  of  these 
parcels  were  three  shillings  and  one  shilling  and 
sixpence,  the  three  shillings  having  been  written  by 
the  prisoner  on  an  erasure  of  the  five  shillings,  and 
the  11.  12s.  Id.  was  accordingly  less  by  two  shillings 
than  the  actual  amount  received  by  the  prisoner  on 
that  day. 

Similar  evidence  was  given  with  respect  to  other 
parcels,  which  also  came  by  trains  of  the  Great, 
Western  Railway  Company,  and  were  delivered  by 
the  prisoner  to  other  persons  in  Chester  on  two  sub- 
sequent days. 

The  chief  clerk  of  the  parcel  office  paid  over, 
on  the  same  day,  the  monies  received  by  him  from 
the  prisoner  in  respect  of  these  parcels  to  the  cashiers 
of  The  General  Station  Committee,  and  the  cashiers  on 
the  same  day  paid  the  same  to  the  bankers  of  the: 
Great  Western  Railway  Company  to  the  account  of 
that  company. 
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Mr.  Robert  Lewis  Jones  is  the  "  general  manager"       I856- 
at  the  Chester  station,  and  he  also  is  appointed  and    Bayley's 
paid  by  The  General  Station  Committee.     He  had  not       Ca8e" 
any  power   of  appointing  or  dismissing  any  of  the 
officers  or  servants  employed  at  the  station. 

Mr.  Jones  stated  in  his  evidence,  that  in  cases  of 
loss  by  the  negligence  or  embezzlement  of  a  "  station 
servant,"  the  usage  had  been  to  make  good  the  loss  to 
the  particular  company  by  whom  it  was  suffered  out 
of  the  funds  of  The  General  Station  Committee ;  that 
losses  by  negligence  had  thus  been  very  frequently 
made  good,  and  losses  by  embezzlement  on  three  or 
four  occasions.  The  fund  out  of  which  these  losses 
are  made  gbod  is  a  different  fund  from  that  which  is 
in  the  cashier's  hands  for  payment  over  to  the  several 
companies  or  their  bankers',  as  before  mentioned  ;  it 
is  in  the  hands  of  Messrs.  Dixon  ty  Wardell,  bankers, 
of  Chester,  as  the  bankers  of  The  General  Station 
Committee,  and  is  drawn  out  by  cheques  signed  by 
the  general  manager. 

Upon  this  state  of  facts  it  was  objected  by  the 
prisoner's  counsel,  that  no  count  of  the  indictment 
was  supported  by  the  evidence,  for  that  the  pri- 
soner was  not  the  servant  of  the  Great  Western 
Railway  Company,  or  of  the  four  companies,  or  of 
Mr.  Jones,  and  that  if  he  was  the  servant  of  The 
General  Station  Committee  he  did  not  receive  the 
monies  alleged  to  have  been  embezzled  by  him  for 
and  on  account  or  in  the  name  of  that  committee,  but 
for  and  on  account  and  in  the  name  of  the  Great 
Western  Railway  Company.  Regina  v.  Townsend  (a) 
and  Regina  v.  Beaumont  (b)  were  cited. 

I  reserved  these  objections  for  the  decision  of  this 

(a)  1  Den.  C.  C.  16?.  <fi)  Dears.  C.  C.  270. 


126  CROWN  CASES  RESERVED. 

1856.  Court,  and  left  it  to  the  jury  to  say  whether  tlie 
Bayley's  prisoner  had  fraudulently  retained  to  his  own  use  the 
Case#  sums  which  he  had  received  over  and  above  those 
which  he  had  accounted  for  and  paid  over.  The  jury 
found  the  prisoner  guilty  of  all  the  charges  alleged 
in  the  indictment,  and  thereupon  I  respited  the  sen- 
tence and  admitted  him  to  bail  until  the  judgment 
of  this  Court  should  have  been  given  upon  the  points 
reserved. 

The  question  which  I  respectfully  submit  for  the 
decision  of  this  Court  therefore  is,  whether  any  of 
the  counts  of  the  indictment  was  supported  by  the 
evidence  ?  • 

W.  N.  Welsby, 
Oct.  27,  1856.  Recorder  of  Chester. 

This  case  was  considered  on  15th  November,  1856, 
by  Pollock  C.  B.,  ErleJ.,  WillesJ.,  Bramwell  B. 
and  Watson  B. 

No  counsel  appeared  for  the  prisoner. 

Parry,  Serjt.  (with  him  Horatio  Lloyd)  appeared 
for  the  Crown,  but  was  stopped  by  the  Court. 

Pollock  C.  B. — We  are  all  of  opinion  that  the 
prisoner  may  be  considered  either  as  the  servant  of 
the  four  companies  or  as  the  servant  of  the  com- 
mittee. 

Conviction  affirmed. 
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REGINA  v.  HARRIETT  WILSON.  '856. 


The  following  case  was  reserved  and  stated  for  the  The  prisoner 
consideration  and  decision  of  the  Court  of  Criminal  ed  on  an 
Appeal  by  Coleridge  J.  indictment, 

ri  ./_  **■"  under  section 

This  prisoner  was  tried  before  me  at  the  Hertford  6 of  7  Wm.4. 
Spring  Assizes  upon  an  indictment  framed  on  the  1st  c.  85,  for  a'd- 
Vict.c.85.  s.  6.,  for  "  unlawfully  administering  to  and  ^^JJf 
causing  to  be  taken"  by  one  Emma  Cheney  certain  to  be  taken 
poison  (in  the  second  count  stated  to  be  a  certain  tain  poison 
noxious  thing),  with  intent  to  procure  her  miscarriage.  Wlth  intent  to 
It  was  proved  that  Emma  Cheney,  being  and  believing  miscarriage. 
herself  to  be  pregnant,  applied  to  the  prisoner  to  get  thaTITa 
her  something  to  procure  miscarriage.      The  prisoner  beins  Prejf- 
asked  her  for  two  pence,   and  promised  she  would,  to  the  pri- 
She  accordingly  purchased  some  preparation  of  mer-  hersome?6' 

cury,  which  she  gave  to  her,  directing:  her  to  take  one-  tnins t0  Pr°- 

1    1  <•    c    i  •■         .  -n  ™  cure  mis- 

hali  01  the  quantity  in  gin.      Emma  Cheney,  accord-  carriage,  and 

ingly,  some  little  time  after,  and  not  in  the  prisoner's  gonte'hdeij)ri" 

presence,   procured  the  gin  and  took  the  dose,  which,  procure  a 

•ci  ii-  •  j  j     1-  drug  which 

in  a  few  days,  produced  miscarriage,  and  made  her  so  drug  was 
ill  as  to  bring  her  life  into  danger.     The  jury  found  g^JJ" 
these  facts,  and  that  the  mercury  was  both  given  to  E.  C,  and 
Emma  Cheney  by  the  prisoner,  and  taken  by  her  with  ^ith  intent" 
intent  to  procure  the  miscarriage.    I  directed  a  verdict  *°^°^ef;ct 
of  guilty  on  this  finding  ;  but  doubting  whether  the  procure  mis- 

1  «  ..      1      ■    •  •       ■>!  ,,  ■  1-     a.   1        "  carriage;  but 

charge  of  "  administering  or  "  causing  to  be  taken  thatthetak- 
was  proved  on  this  evidence,  I  suspended  the  sentence  ^k  V  ^-  c- 
and  bailed  the  prisoner  ;  and  I  now  desire  the  opinion  the  presence 
of  the  Judges  on  this  question.  soner.  #e^ 

J.  T.  Coleridge.      that  the  con- 
viction was 
right  inas- 
much as  there  was  a  "causing  to  be  taken"  within  the  meaning  of  the  statute. 
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1856.  This  case  was  argued  on  the  3rd  day  of  May,  1856, 

WlLS0N,s     before  Jervis  C.  J.,   Coleridge  J.,   Wightman  J., 
Case.        Cresswell  J.  and  Martin  B. 

Carrington  appeared  for  the  Crown ;  no  counsel 
appeared  for  the  prisoner. 

Carrington,  for  the  Crown.  The  statute  (7  Wm.  4 
&  1  Vict.  c.  85.  s.  6.)  enacts,  "that  whosoever,  with 
intent  to  procure  the  miscarriage  of  any  woman,  shall 
unlawfully  administer  to  her,  or  cause  to  be  taken  by 
her,  any  poison  or  other  noxious  thing"  shall  be  guilty 
of  felony.  The  whole  question  turns  on  the  meaning 
of  the  words  "unlawfully  administer  to  her,  or  cause 
to  be  taken  by  her."  Here,  no  doubt,  the  woman  took 
the  drug  in  the  absence  of  the  prisoner,  and  knew 
what  it  was  when  she  took  it ;  and  it  is  therefore 
said  that  there  was  no  administering  by  the  prisoner, 
and  that  she  did  not  cause  the  drug  to  be  taken  by  the 
woman,  but  that  all  she  did  was  to  give  the  woman 
the  means  of  taking  it. 

Jervis  C.  J. — He  who  does  an  act  by  means  of  an 
innocent  agent  commits  the  act  himself.  May  it  not 
be  here  said  that  the  woman  was  an  innocent  agent? 
She  committed  no  offence  against  the  law. 

Coleridge  J. — Not  innocent.  She  is  guilty  of  a 
misdemeanor,  but  not  of  the  statutable  felony. 

Martin  B.— What  does  the  act  mean  ?  That  there 
shall  be  compulsion  ? 

Carrington.  In  the  great  majority  of  cases  the 
woman  is  consenting. 

Jervis  C.  J — The  same  section  makes  it  a  felony 
to  use  instruments  which  could  not  be  used  without 
the  consent  of  the  woman. 

Carrington.  Administering  is  said  by  Dr.  Johnson 
to  mean  "to  give,  to  afford,  to  supply;"  and  here  the 
prisoner  did  give,  afford,  and  supply  the  drug  to  the 


woman. 
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In  Rex  v.  Cadman  (a)  the  defendant  gave  the  pro-  1856. 
secutrix  a  cake  containing  poison,  which  she  merely  WlLS0N>8 
put  into  her  mouth  and  spit  it  out  again,  and  did  not  Case- 
swallow  any  part  of  it ;  and  it  was  holden  that  the 
mere  delivery  to  the  woman  did  not  constitute  an 
administering  within  the  meaning  of  the  statute, 
although,  according  to  the  report  in  Moody's  Crown 
Cases,  the  Judges  seemed  to  think  that  swallowing 
it  was  not  essential.  However,  in  the  case  of  Rex  v. 
Harley  (b)  Park  J.,  who  was  one  of  the  Judges  who 
decided  the  case  of  Rex  v.  Cadman,  stated  that  some 
error  must  exist  with  regard  to  that  case,  and  that  it 
was  essential  to  the  offence  of  "  administering"  that 
the  thing  must  be  swallowed  ;  but  in  Rex  v.  Harley 
it  was  held  that  it  is  not  necessary  that  there  should 
be  an  actual  delivery  by  the  hand  of  the  accused. 

These  two  cases  were  not  decided  upon  the  present 
statute.  The  indictment  in  Rex  v.  Cadman  was 
framed  upon  the  first  section  of  43  Geo.  3.  c.  58.  (c), 
and  in  Rex  v.  Harley  the  indictment  was  upon  the 
eleventh  section  of  9  Geo.  4.  c.  31.  (d).     Under  those 

(a)  1  Moo.  C.  C.  114.  attempt  to  administer  to  any  person 

(6)  4  Car.  &  P.  369.  or  shall  cause  to  be  taken  by  any 

(c)  That  part  of  the  section  on  person  any  poison  or  other  destruc- 
which  the  indictment  was  founded  tive  thing  or  shall  unlawfully  and 
declares  it  to  be  a  felony,  if  any  maliciously  attempt  to  drown  suffo- 
person  or  persons  "  shall  wilfully  cate  or  strangle  any  person  or  shall 
maliciously  and  unlawfully  admin-  unlawfully  and  maliciously  shoot  at 
ister  to  or  cause  to  be  administered  any  person  or  shall  by  drawing  a 
to  or  taken  by  any  of  his  Majesty's  trigger  or  in  any  other  manner 
subjects  any  deadly  poison  or  other  attempt  to  discharge  any  kind  of 
noxious  and  destructive  substance  loaded  arms  at  any  person  or  shall 
or  thing  with  intent  such  his  Ma-  unlawfully  and  maliciously  stab  cut 
jesty's  subject  or  subjects  thereby  or  wound  any  person  with  intent  in 
to  murder  or  thereby  to  cause  and  any  of  the  cases  aforesaid  to  mur- 
procure  the  miscarriage  of  any  der  such  person  every  such  ofien- 
woman  then  being  quick  with  der  and  every  person  counselling 
child."  aiding  or  abetting  such  offender 

(d)  That  section  is  as  follows : —  shall  be  guilty  of  felony  and  being 
"  That  if  any  person  unlawfully  convicted  thereof  shall  suffer  death 
and  maliciously  shall  administer  or      as  a  felon." 
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1856.  statutes  it  was  not  a  felony  unless  the  woman  was 
Wilson's  pregnant,  Rex  v.  Scudder  (a) ;  but  in  this  statute 
Case-  the  felony  consists  in  the  administering  or  causing  to 
be  taken  with  intent  to  procure  the  miscarriage  of  any 
woman.  I  further  submit,  that  in  this  case  there  was 
a  causing  to  be  taken,  and  not  the  less  so  because 
the  person  who  took  the  drug  knew  what  it  was.  A 
medical  man  does  not  the  less  cause  me  to  take 
medicine  because  I  know  what  the  medicine  is  and 
take  it  in  his  absence. 

Cresswell  J. — In  Regina  v.  Williams  and  Bees  (b) 
where  two  persons  sent  a  third  to  a  public  house  with 
poison,  informing  him  that  it  was  poison,  and  that 
they  wanted  to  kill  certain  persons  at  the  public  house, 
and  directed  him  to  administer  the  poison  to  those 
persons,  they  were  held  not  to  be  guilty  of  an  attempt 
to  administer  the  poison.  The  ground  of  the  deci- 
sion appears  to  have  been,  that  if  the  poison  had  been 
administered  the  person  sent  would  have  been  the 
sole  principal  felon,  and  the  prisoners  would  only 
have  been  accessories  before  the  fact.  In  the  present 
case,  the  party  taking  the  drug  was  not  thereby  com- 
mitting a  felonious  act. 

Carrington.  Here  there  can  be  no  accessory  before 
the  fact,  and  there  can  be  no  principal  except  the 
person  who  administers  the  drug.  In  Regina  v. 
Williams  and  Rees  there  was  no  count  in  the  indict- 
ment which  related  to  "causing  to  be  taken,"  all  the 
counts  having  relation  to  the  offence  of  attempting  to 
"administer." 

Cur.  adv.  vult. 

At  the  sitting  of  the  Court  on  15th  November,  1856, 
Coleridge   J.,    addressing  Carrington,    stated,  that 

(a)  1  Ry.  &  M.  C.  C.  216 ;  S.  C.         (6)  1  Den.  C.  C.  39  ;  S.  C.  1  Car. 
3  Car.  &  P.  605.  &  K.  5S9. 
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owing  to  the  decease  of  Jervis  C.  J.,  it  was  necessary       1856. 
that  the  case  should  be  argued  again ;  and  accordingly    Wilson,s 
on  the  22nd  November,  1856,  the  case  was  again  con-       Case. 
sidered  by  Pollock  C.  B.,  Coleridge  J.,  Williams  J., 
Willes  J.  and  Watson  B. 

Carrington  appeared  for  the  Crown,  but  was  stopped 
by  the  Court. 

Pollock  C.  B. — This  case  was  ordered  to  be  re- 
argued, on  account  of  the  lamented  death  of  the  late 
Chief  Justice  of  the  Common  Pleas;  but  it  will  not 
be  necessary  to  hear  the  learned  counsel  for  the  pro- 
secution, as  we  are  all  of  opinion  that  there  was  a 
"causing  to  be  taken,"  within  the  meaning  of  the 
statute,  and  that  the  conviction  is  right. 

Conviction  affirmed. 


REGINA  v.  JOHN  SPENCER  AND   MARY  1856. 

DAVISON. 

The  following  case  was  reserved  and  stated  for  the  The  prison- 
consideration  and  decision  of  the  Court  of  Criminal  "ct^er0enCan 

Appeal,  by  BRAMWELL  B.  indictment 

rr  J  P  charging 

The  prisoners  were  indicted  and  convicted  before  them  with 
me  at  the  last  assizes  for  the  county  of  York,  on  an  an^maiic'i- 
indictment  founded  on  the  statute  7  W.  4  &  1  Vict,  ousiy  setting 

,        „  ..       fire  to  a  stack 

c.  89.  s.  10.  (a),  which  charged  them  with  unlawfully  ofgrain.  The 

stack  in  ques- 
tion was  of 

the  flax  plant  with  the  seed  or  grain  in  it,  and  the  jury  found  that  the  flax  seed  is  a  grain. 

Held,  that  the  stack  was  a  stack  of  grain  within  sect.  10  of  7  Wm.  4  &  1  Vict.  c.  89. 

(a)  The   section  enacts,    "  that  haulm,  stubble,  furze,  heath,  fern, 

whosoever    shall    unlawfully  and  hay,  turf,  peat,  coals,  charcoal  or 

maliciously  set  fire  to  any  stack  of  wood,  or  any  steer  of  wood,  shall 

corn,   grain,    pulse,  tares,   straw,  be  guilty  of  felony." 

VOL.    I.  L 
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and  maliciously  setting  fire  to  a  stack  of  grain.  The 
stack  in  question  was  of  the  flax  plant,  with  the 
seed  or  grain  in  it.  The  jury  found  that  the  flax  seed 
is  a  grain.  Entertaining  doubts  whether  the  stack 
was  a  stack  of  grain  within  the  act  of  Parliament,  I 
reserved  the  question  for  the  consideration  of  the 
Court  of  Criminal  Appeal.  The  prisoners  were  not 
sentenced. 

This  case  was  considered  on  22nd  November,  1856, 
by  Pollock  C.  B.,  Coleridge  J.,  Willes  J.,  Bram- 
well  B.  and  Watson  B. 

No  counsel  appeared  either  for  the  Crown  or  for 
the  prisoners. 

Per  Curiam. — The  conviction  is  right. 

Conviction  affirmed. 


1856. 


REGINA  v.  HENRY  MANWARING. 


The  prisoner  The  following  case  was  reserved  and  stated  for  the 
ed  orTaiTin-    consideration  and  decision  of  the  Court  of  Criminal 

dictmentfor     Appeal  by  WlGHTMAN  J. 

was  alleged 

that  the  first  marriage  took  place  in  a  dissenting  chapel  duly  licenced  for  marriages,  and 
a  witness  was  called  who  proved  that  he  was  present  at  the  marriage,  that  it  took  place 
in  the  dissenting  chapel  in  the  presence  of  the  registrar,  that  the  entry  of  the  marriage 
in  the  registrar's  book  was  signed  by  the  witness  as  a  witness  to  the  marriage,  and 
that  the  parties  afterwards  lived  together  as  man  and  wife  for  some  years.  Held,  1.  That 
the  parol  testimony  of  the  witness  sufficiently  proved  the  fact  of  marriage.  2.  That 
there  was  prima  facie  evidence  that  the  chapel  was  duly  registered,  and  was  a  place  in 
which  marriages  might  legally  be  solemnized. 

A  witness  produced  a  certificate,  under  the  hand  of  the  superintendent  registrar,  of 
the  fact  that  the  chapel  had  been  duly  registered.  It  did  not  purport  to  be  a  copy  or 
extract,  but  the  witness  proved  that  he  had  examined  it  with  the  register  book  at  the 
office  of  the  superintendent  registrar,  and  that  it  was  correct.  Held,  per  Pollock  C.  B. 
and  Willes  J.,  that  the  document  was  admissible  as  an  examined  copvor  extract  from 
the  superintendent  registrar's  book,  under  section  ]4  of  14  &  15  Vict.  c.  99.,  and  was 
therefore  good  evidence  of  the  due  registration  of  the  chapel. 


ING  S 

Case. 
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The  prisoner  was  tried  before  me  at  the  last  Staf-  1856. 
fordshire  Assizes  for  bigamy,  he  having,  as  it  was  Manwak- 
alleged,  on  the  23rd  of  July,  1848,  married  one 
Eliza  Goodman  in  a  Wesleyan  Chapel  duly  licenced 
for  marriages,  and  afterwards,  and  in  her  lifetime, 
married  one  Elizabeth  Outley  on  the  25th  of  De- 
cember, 1855. 

To  prove  the  first  marriage  a  witness  was  called 
who  stated  that  he  was  present  at  the  marriage  of 
the  prisoner  with  Eliza  Goodman  at  the  Wesleyan 
Chapel  at  Dunstable  on  the  23rd  of  July,  1848,  [in 
the  presence  of  the  registrar]  (a),  and  signed  the 
register  as  a  witness,  and  that  they  lived  together 
as  man  and  wife  for  two  or  three  years. 

A  witness  was  then  called  who  proved  that  a  cer- 
tificate, of  which  a  copy  is  annexed,  marked  A.,  was 
examined  by  him  with  the  register  book,  kept  at  the 
office  of  the  superintending  registrar  at  the  Union 
Workhouse  at  Luton,  Dunstable  being  within  the 
district  of  Luton,  and  that  it  was  correct,  and  that  it 
was  signed  by  the  superintending  registrar  of  the 
district. 

The  same  witness  stated  that  he  examined  another 
certificate  which  he  received  from  the  superintend- 
ing registrar  (a  copy  of  which,  marked  B.,  is  also 
annexed),  with  the  register  book  at  his  office,  and 
that  it  was  correctly  extracted,  and  that  it  was  signed 
by  the  superintending  registrar  of  the  district,  from 
whom  he  received  it,  in  his  presence. 

The  same  witness  also  produced  another  document 
(a  copy  of  which,  marked  C,  is  also  annexed),  which 
he  received  from  the  superintending  registrar  and 

(a)  The  case  was  amended  on  the  hearing  by  the  insertion  of  the 
words  in  brackets. 

L   2 
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1856.      which  he  signed  in  his  presence,  and  which  he  said 
Manwar-    he  examined  with  the  register  at  his  office  and  found 

Case8       tnat  i*  was  correctty  extracted. 

The  reception  of  these  documents  was  objected  by 
the  prisoner's  counsel,  on  the  ground  that  certificates 
were  not  admissible  at  all  to  show  a  marriage  in  a 
Wesleyan  Chapel,  or  that  it  was  a  place  in  which 
marriages  could  be  legally  solemnized,  or  that,  if 
admissible,  they  must  be  authenticated  by  the  official 
seal  of  the  registrar  and  not  under  hand  only,  and 
the  following  statutes  were  referred  to. — 6  &  7  Wm.  4. 
c.  85.  ;  6  &  7  Wm.  4.  c.  86. ;  1  Vict.  c.  22. ;  3  &  4 
Vict.  c.  92. ;  8  &  9  Vict.  c.  113. ;  9  &  10  Vict.  c.  119. ; 
14  &  15  Vict.  c.  99. 

As  the  case,  as  it  appeared  at  the  trial,  was  one 
of  great  aggravation,  and  the  objection  was  to  the 
mode  of  proof,  involving  points  of  considerable  nicety 
and  importance,  as  regarded  the  sufficiency  of  docu- 
mentary evidence  of  marriages  in  licenced  dissenting 
chapels,  I  admitted  the  documents,  and  allowed  the 
case  to  proceed  upon  the  assumption  that  there  was 
evidence  of  the  legality  of  the  prior  marriage,  and' 
the  prisoner  was  found  guilty. 

The  question  is,  whether  the  before  mentioned 
documents,  marked  respectively  A.  B.  and  C,  or  any 
of  them,  were  receivable  in  evidence  ;  and  if  any  of 
them  were,  whether  such  document  or  documents  so 
admissible,  with  the  evidence  of  the  witness  present  at 
the  alleged  marriage  at  Dunstable,  as  before  stated, 
afforded  evidence  of  the  prior  marriage  sufficient  to 
sustain  the  conviction. 

Wm.  Wightman. 
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the  documents  referred  to  in 
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1856. 

Man  war-  -D. 

ing's  .       Q 

Case-  I,  the  undersigned,  Thomas  Erskine  Austin^  buper- 

intendent  Registrar  of  the  district  of  Luton,  in  the 
counties  of  Bedford  and  Hertford,  do  hereby  certify, 
that  the  Wesleyan  Chapel,  situate  at  Dunstable,  in  the 
county  of  Bedford,  was  duly  registered  for  the  solem- 
nization of  marriages  therein,  pursuant  to  the  Act, 
6  &  7  Wm.  4.  c.  85.,  on  the  twenty-eighth  day  of 
November,  in  the  year  one  thousand  eight  hundred 
and  forty-five.  Given  under  my  hand  this  twenty- 
sixth  day  of  March,  one  thousand  eight  hundred  and 
fifty-six. 

Thos.  Erskine  Austin. 

Superintendent  Registrar. 


C. 

Harry  Manwaring  and  Eliza  Goodman  were  mar- 
ried after  notice,  read  at  the  Board  of  Guardians  of 
the  Luton  Union,  without  licence. 

Thos.  Erskine  Austin, 

Luton,  26th  March,  1856. 

This  case  was  argued  on  22nd  November,  1856, 
before  Pollock  C.  B.,  Wightman  J.,  Williams  J., 
Willes  J.  and  Watson  B. 

M'Mahon  appeared  for  the  Crown,  and  G.  Browne 
for  the  prisoner. 

G.  Browne,  for  the  prisoner.  The  documents  were 
inadmissible.  As  to  the  document  marked  A.,  in 
order  to  be  admissible,  it  ought  to  have  been  a  cer- 
tified copy  under  the  seal  of  the  register  office,  in 
pursuance  of  section  38  of  6  &  7  Wm.  4.  c.  86.,  which 
enacts,  that  "  all  certified  copies  of  entries  purporting 


Case. 
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to  be  sealed  or  stamped  with  the  seal  of  the  register      1856. 
office  shall  be  received  as  evidence  of  the  birth,  death    Manwah. 
or  marriage  to  which  the  same  relate  without  any       ING'S 
further  or  other  proof  of  such  entry  ;  and  no  certified 
copy  purporting  to  be  given  in  the  said  office  shall  be 
of  any  force  or  effect  which  is  not  sealed  or  stamped 
as  aforesaid." 

Wightman  J — A  witness  proved  that  that  certi- 
ficate was  examined  by  him  with  the  register  book, 
kept  at  the  office  of  the  superintendent  registrar, 
and  that  it  was  correct ;  so  that  it  was  not  merely  a 
certificate  but  an  examined  copy. 

Pollock  C.  B. — The  marriage  was  proved  by  a 
witness  who  was  present.  The  certificate  can  do  no 
harm. 

Wightman  J.  stated  that  the  marriage  took  place 
in  the  presence  of  the  registrar,  and,  the  counsel  on 
both  sides  assenting,  the  case  was  amended  by  inserting 
that  fact  therein. 

Williams  J. — To  prove  a  marriage  in  the  Church 
of  England,  the  production  of.  a  certificate  is  un- 
necessary when  the  evidence  of  a  person  who  was 
present  can  be  obtained. 

G.  Browne.  The  marriage  in  this  case  not  having 
been  in  a  building  belonging  to  the  Church  of  Eng- 
land, it  was  necessary  to  prove  that  the  place  in  which 
it  was  celebrated  was  duly  registered.  In  order  to 
prove  that,  the  document  B.  was  put  in,  but  that 
I  contend  was  inadmissible.  The  mode  of  registra- 
tion is  pointed  out  by  section  18  of  6  &  7  Wm.  4. 
c  85. 

The  registration  could  not  be  proved  by  parol 
evidence,  and  if  provable  in  any  way,  except  by  the 
production  of  the  book  kept  in  the  office  of  the 
superintendent  registrar,  in   which  it  is  his  duty  to 
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1856.       make  the  entry  of  registration,  it   must  have  been 
~Z bv  virtue  of  section  14  of  14  &  15  Vict.  c.  99.  (a)  ; 

M  ANWAR-  J  • /•         . 

ing's  but  the  document  B.  purports  to  be  a  certificate 
Case'  by  the  superintendent  registrar  that  the  chapel  was 
duly  registered.  It  is  not  an  examined  copy  nor 
does  it  purport  so  to  be,  but  it  is  only  a  certificate 
not  made  evidence  by  any  statute,  and  was  therefore 
clearly  inadmissible. 

Pollock  C.  B. — The  witness  says  it  is  a  true  extract 
from  the  registrar's  book. 

Wightman  J. — It  does  not  purport  to  be  a  copy  of 
anything,  nor  does  it  pretend  to  state  the  terms  in 
which  the  building  was  registered.  It  is  a  certificate 
of  a  fact. 

G.  Browne.  It  is  clear  on  the  face  of  the  docu- 
ment that  it  is  not  a  copy  or  extract.  Then  it  does 
not  even  show  that  the  building  continued  registered 
as  a  place  for  marriages.  If  the  book  had  been  pro- 
duced it  may  be  that  a  cancellation  of  the  registration 
would  have  been  shown. 

Wightman  J. — If  there  is  prima  facie  evidence  that 
the  building  was  once  registered,  the  prosecutor  was 
not  bound  to  show  that  the  registration  had  not  been 
cancelled.  A  cancellation  can  hardly  be  presumed, 
in  the  face  of  the  fact,  that  marriages  were  continuing 
to  be  solemnized  there,  and  that  it  would  be  an 
offence   to   celebrate    marriages   in    an    unregistered 

(a)   That    section    enacts,    that  any  Court  of  justice,  or  before  any 

"  Whenever   any  book   or   other  person  now  or  hereafter  having  by 

document  is    of    such    a    public  law  or  by  consent  of  parties  autho- 

nature  as  to  be  admissible  in  evi-  rity  to  hear,  receive,  and  examine 

dence  on  its  mere  production  from  evidence,  provided  it  be  proved  to 

the  proper  custody,  and  no  statute  be  an  examined  copy  or  extract,  or 

exists  which  renders  its  contents  provided  it  purport  to  be  signed 

provable  by  means  of  a  copy,  any  and   certified,  as   a  true    copy  or 

copy  thereof  or  extract  therefrom  extract,    by  the  officer  to   whose 

shall  be  admissible  in  evidence  in  custody  the  original  is  intrusted." 
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place.     The  assumption   is,  that   the   building  con-       1856. 
tinued  to  be  registered  ;  but  the  prisoner  might  have    Manwar. 
shown  that  the  registration  was  cancelled,  if  the  fact       ™G'S 
were  so. 

G.  Browne.  At  all  events  the  orginal  registration 
must  be  proved  in  order  to  show  a  legal  marriage. 
The  mere  proof  of  the  fact,  that  a  ceremony  was  gone 
through  with  the  intention  of  contracting  a  marriage, 
is  not  sufficient.  An  indictment  for  bigamy  cannot 
be  sustained  on  evidence  which  would  not  support  a 
civil  action  ;  and  it  has  been  decided  that  the  plain- 
tiff, in  an  action  for  crim.  con.,  is  bound  to  prove 
a  marriage  valid  in  all  respects;  and  that  it  is  not 
sufficient  piimd  facie  evidence  on  his  part  to  show 
that  he  and  his  alleged  wife  went  through  a  religious 
ceremony  with  the  bond  fide  intention  of  thereby 
contracting  a  valid  marriage,  and  afterwards  lived 
together  as  man  and  wife,  in  the  belief  that  they  had 
thereby  contracted  a  valid  marriage,  if  in  law  such 
marriage  was  not  valid;  Catherwood  v.  Caslon(a). 
It  was  there  held  that  a  marriage  between  English 
subjects,  celebrated  according  to  the  rites  of  the 
Church  of  England,  but  not  in  the  presence  of  a 
priest  in  holy  orders,  is  invalid  at  the  common  law  ; 
and  Parke  B.,  in  delivering  judgment,  said,  "  that 
if  the  woman  under  such  circumstances  married 
again,  she  could  not  be  convicted  of  bigamy."  So, 
here,  if  the  marriage  was  celebrated  in  a  place  not 
duly  registered  it  was  invalid,  and  the  defendant 
could  not  be  convicted. 

Willes  J. — The  decision  in  Catherwood  v.  Caslon 
turned  upon  Regina  v.  Millis(b),  which  I  shall  never 
consider  as  a  binding  authority. 

(a)  13  Mee.  &  W.  261.  and  Lord  Campbell  were  of  opinion 

(6)  10  CI.  &  F.  534.     In  that      that  there  was  such  a  marriage  as 

case  Lord  Brougham;  Lord  Denman      would  support   an   indictment  for 
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1856.  G.  Browne.     In  Regina  v.  Bowen  (a),  it  was  held 

Manwab.    by  Piatt  B.,  that   proof   that  marriages  had   been 

ing's       solemnized    in   a  chapel  for   twenty  years    was   not 
"        sufficient  to  show  that  the  chapel  was  one  in  which 
marriages  might  be  lawfully  solemnized. 

With  regard  to  the  document  marked  C,  there  is 
nothing  in  any  of  the  statutes  to  authorize  its  reception 
in  evidence. 

M'Mahon,  for  the  Crown.  It  was  only  necessary 
on  the  part  of  the  prosecution  to  prove  a  marriage  in 
fact ;  and  a  marriage  in  the  presence  of  the  registrar 
was  proved.  The  document  marked  A.  was  a  certifi- 
cate, which  the  registrar  was  bound  to  give  by  sec- 
tions 35  and  38  of  6  &  7  Wm.  4.  c.  86.  In  The 
Queen  v.  Hawes  (b),  where  the  first  marriage  was 
solemnized  under  the  provisions  of  6  &  7  Wm.  4. 
c.  85.,  the  certificate  authorized  by  that  Act  and 
6  &  7  Wm.  4.  c.  86.  s.  38.,  coupled  with  the  identity 
of  the  parties,  was  held  to  be  sufficient  primd  facie 
evidence  of  such  marriage. 

This  document  was  an  examined  copy  of  an  original 
entry,  which  the  registrar  was  bound  by  statute  to 
make,  and  was  therefore  admissible. 

Then  there  is  abundant  evidence  that  the  chapel 
was  duly  registered  as  a  place  for  the  celebration  of 
marriages.  The  document  B.  is  proved  to  be  a  cor- 
rect abstract  from  the  book  of  the  superintendent  re- 
gistrar, and  it  is  therefore  admissible  as  an  examined 
copy.  That  alone  would  be  sufficient  evidence  of 
registration  ;  but  that  fact  is  well  established,  without 
the  aid  of  that  document,  by  the  witness,  who  proves 

bigamy;  and  the  Lord  Chancellor  negante"  applied,    and   judgment 

(Lord  Lyndhurst),  Lord  Cottenham  was   given  for    the   defendant   in 

and  Lord  Abinger  that  there  was  error. 

not.  The  Lords  being  thus  divided  (a)  2  Car.  &  Kir.  227. 

the  rule  "  semper  prasumitur  pro  (6)  1  Den.  C.  C.  270. 
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that  the  marriage  was  celebrated  in  the  presence  of       1856. 
the  registrar,  and  duly  entered  in  the  register  book.    Manwar. 
In  the  case  of  a  marriage  in  a  parish  church,  the       ™G'S 
marriage  is  well  proved  by  a  person  present  at  it, 
and  it  is  not  necessary  to  prove  the  registration  or 
licence  or  banns  ;  Rex  v.  Allison  (a),  Rex  v.  James  (b). 
In  this  case  the  registrar  and  the  other  parties  would 
have  been  guilty  of  an  offence  against  the  law,  if  the 
marriage  had  taken  place  in  an  unregistered  build- 
ing ;  and  the  presumption  is,  that  the  parties  were 
acting  legally. 

The  learned  counsel  was  stopped  by  the  Court. 
G.  Browne  replied. 

Pollock  C.  B The  fact  of  the  marriage  is  estab- 
lished by  the  evidence  of  the  witness,  and  the  case 
being  considered  as  amended  by  the  introduction  of 
a  statement  that  the  registrar  was  so  present  thereat, 
the  only  other  matter  to  be  considered  is,  whether 
the  place  in  which  the  marriage  was  solemnized  was 
one  in  which  by  law  a  marriage  might  legally  take 
place.  In  order  to  prove  that,  the  document  marked 
B.  was  produced  on  the  part  of  the  prosecution.  That 
document  is  a  certificate  under  the  hand  of  the  super- 
intendent registrar,  that  the  Wesleyan  Chapel,  situate 
at  Dunstable,  was  duly  registered  for  the  solemniza- 
tion of  marriages,  pursuant  to  6  &  7  Wm.  4.  c.  85. 
This  document  is  not  in  the  most  correct  form,  and 
appears  on  the  face  of  it  open  to  the  objection  taken 
by  Mr.  Browne,  that  it  does  not  purport  to  be  an 
examined  copy  or  abstract,  but  is  merely  a  certificate 
of  the  fact  that  the  place  is  registered.  I  will  not 
say  whether  I  consider  that  objection  well  founded ; 
it  is  unnecessary  that  I  should  do  so,  because  a  witness 
was  called,  who  stated  not  only  that  he  received  the 

(a)  Russ.  &  Ry.  109.  (&)  Ibid.  tf. 
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1856.  certificate  from  the  superintendent  registrar,  but 
MANWAR.  that  he  examined  it  himself  with  the  register  book  at 
ing's  the  registrar's  office,  and  that  it  is  correctly  ex- 
Case'  tracted  therefrom.  That  evidence  comes  to  this,  that 
the  witness  found  in  the  book  the  words,  "  The 
Wesleyan  Chapel,  situate  at  Dunstable,  in  the  county 
of  Bedford,  was  duly  registered  for  the  solemnization 
of  marriages  therein,  pursuant  to  the  Act,  6  &.  7  Wm. 
4.  c.  85.,  on  the  twenty-eighth  day  of  November,  in 
the  year  one  thousand  eight  hundred  and  forty-five  ;" 
and  then,  leaving  out  the  unnecessary  words  at  the 
beginning  and  at  the  end  of  the  document,  it  must 
be  taken  to  be  an  examined  copy  or  extract  from  the 
registrar's  book,  and  it  consequently  proves  that  the 
chapel  was  duly  registered.  The  conviction  therefore 
was  right,  and  must  be  affirmed. 

Wightman  J. — I  must  own  that  at  the  trial  I  en- 
tertained considerable  doubt  as  to  the  admissibility  of 
the  document  B.,  and  still  more  as  to  the  document 
C. ;  and  I  still  have  considerable  doubts.     But  inde- 
pendently of  those  documents,  I  think  that  there  was 
primd  facie  evidence  that  this  chapel  was  duly  regis- 
tered, and  was  therefore  a  place  in  which  marriages 
might  be  legally  solemnized.     The  presence  of  the 
registrar  at  the  marriage,  the  fact  of  the  ceremony 
taking  place,  and  the  entry  in  the  registrar's  book,  of 
which  a  copy  was  produced  at  the  trial,  seemed  to 
me  at  the  time  to  be  circumstances  which  afforded, 
and  I  now  think,  aided  as  they  are  by  the  presumption 
omnia  rite  esse  acta,  they  do  afford,  primd  facie  evi- 
dence that  the  chapel  was  a  duly  registered  place  in 
which  marriages  might  be  legally  celebrated.     If  it 
were  not  such  a  place  all  those  who  took  part  in  the 
proceedings  would  be  criminally  liable  for  doing  so. 

Williams  J. — I  am  of  the  same  opinion.     On  the 
case,  in  its  corrected  form,  there  is  evidence  of  the 


Case. 
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marriage,  and    that  it  took   place   under  such   cir-       1856. 
curastances   that   the   person  who  was   present   and    Manwar. 
acted  as  registrar  was  authorized   to  do  so,  if  the       ™6's 
chapel  was  duly  registered;    but  if  the  chapel  was 
not  duly  registered   his   conduct  would   have   been 
illegal.     We  must  presume  that   the   registrar  was 
acting  legally  and  not  illegally  ;  and,  that  being  so,  it 
becomes  unnecessary  to  decide  as  to  the  admissibility 
of  document  B. ;  but  I  must  protest  against  it  being 
supposed  that  I  agree  in  the  notion  that,  when   a 
document  of  a    public  nature  cannot  be   produced, 
the  parties  are  tied  down  to  any  particular  mode  of 
secondary  proof. 

Willes  J. — I  am  of  the  same  opinion.  Whether 
public  documents  stand  upon  the  same  footing  as 
private  documents  with  respect  to  the  mode  of  proof, 
is  a  question  of  great  importance.  In  Mortimer  v. 
M'Callan  (a),  it  is  laid  down  as  established  law,  that 
with  reference  to  the  books  of  the  Bank  of  Eng- 
land copies  of  them  are  receivable  in  evidence.  An 
opinion  seems  to  have  prevailed,  which  is  referred  to 
by  Mr.  Best  in  his  valuable  book  on  the  Principles  of 
Evidence,  that  a  public  document  should  be  evidenced 
by  a  copy,  on  the  ground  that  it  is  kept  in  a  known 


(a)  6  Mee.  &  W.  58.    The  reason  the  books  are  receivable.    Then, 

given  by  Lord  A linger  is,  that  those  if  they  are  not  removable  on  the 

books  being  of  great  concernment  ground   of   public  inconvenience, 

to  the  whole  of  the  national  credi-  that  is,   on  the   same  footing  in 

tors,  the  removal  of  them  would  be  point  of  principle,  as  in  the  case  of 

so  inconvenient  that  copies  of  them  that  which  is  not  removable  by  the 

might  be  received    in    evidence  ;  physical  nature  of  the  thing  itself. 

Alderson  B.,  in  his  judgment  in  the  Inscriptions  upon  tombstones  or  on 

same  case,  says:  "The  bank  books  a  wall  are  proved  every  day  in  this 

are  not  capable  of  being  produced  way  for  that  reason.    The  neces- 

without  so  much  public  inconveni-  sity  of  the  case  in  the  one  instance, 

ence  that  the  Courts  have  directed  and  in  the  other  the  general  public 

them  to  remain  in  the  bank,  and  inconvenience  which  would  follow 

cbpies  of  them  to  be  received  in  from  the  books   being   removed, 

evidence  for  the  purpose  for  which  supplies  the  reason  of  the  rule." 
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1856.  place,  and  that  everyone  may  inspect  it  and  obtain  a 
Manwar-  copy  of  it;  but  it  is  not  now  necessary  to  decide 
Case8  whether  that  distinction  is  correct  or  not.  It  is  a 
mistake  to  suppose  that  the  provisions  of  14  &  15 
Vict.  c.  99.  s.  14.  are  anything  more  than  cumulative, 
or  that  they  give  a  rule  and  the  only  rule  of  evidence ; 
but  by  that  section  a  copy  of' or  an  extract  from  such 
a  book  as  this  is  admissible  in  evidence,  provided  it 
be  proved  to  be  an  examined  copy  or  extract.  Well, 
is  this  proved  to  be  au  examined  copy  or  extract? 
The  witness  says  that  he  examined  the  certificate 
marked  B.  with  the  register  book  at  the  office  of 
the  superintending  registrar,  and  that  it  is  correctly 
extracted  therefrom  ;  and  that  certificate  says  that 
the  building  was  duly  registered  on  a  certain  day. 
What  more  can  we  require?  I  think  that  that  docu- 
ment was  properly  admitted,  and  if  so,  the  statute  is 
satisfied  ;  but  if  not,  it  is  admitted  that  the  marriage 
took  place  in  the  presence  of  the  registrar  and  was 
duly  registered  ;  and  that  was  evidence  (even  by  way 
of  admission  on  the  part  of  the  prisoner)  that  the 
marriage  was  legally  solemnized. 

Watson  B. — I  also  think  the  conviction  must  be 
affirmed.  I  do  not  found  my  opinion  upon  the  ad- 
missibility of  document  B.,  although  I  am  strongly 
inclined  to  think  that  it  was  properly  admitted  in 
evidence ;  but  my  opinion  is  founded  on  the  evidence 
of  the  witness  who  was  present  at  the  marriage,  and 
who  proved  that  it  took  place  in  the  presence  of  the 
registrar  and  was  duly  entered  in  the  register.  It 
is  to  be  presumed  omnia  rite  esse  acta,  and  that  the 
marriage  was  a  legal  marriage  and  in  a  place  where 
such  marriage  might  legally  be  solemnized. 

Conviction  affirmed. 
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REGINA  v.  JOHN  KEIGHLEY.  1856. 


The  following  case  was  reserved  and  stated  for  the  An  indict- 
consideration  and  decision  of  the  Court  of  Criminal  ^"hatthe" 
Appeal  by  the  Chairman  of  the  Sessions  for  the  West  defendant 

*  '  J  knowingly 

Riding  of  the  county  of  York.  falsely  pre- 

The  defendant  was  tried  at  the  adjourned  Sessions,  a  horse  was 
held  at  Wakefield  on  the  28th  day  of  August,  1856,  ^""hVhim- 
and  convicted  on  the  count  in  the  indictment  set  forth  self  was  a 

1    I  farmer  at  0., 

DelOW.  negativing 

West  Riding  of  Yorkshire  to  wit.     The  jurors  for  ^oth  P^v, 

°  _  J  tences  in  the 

our  Lady  the  Queen  upon  their  oath  present  that  usual  way. 
John  Keighley  late  of  Wakefield  in  the  west  riding  of  antwaVcon- 
the  county  of  York  labourer  on  the  eighteenth  day  of  dieted,  but  a 

J  o  •>  _      case  reserved 

April  in  the  year  of  our  Lord  1856  at  Bradford  in  inwhich.after 
the  said  west  riding  of  the  county  of  York  unlawfully  thVvanous 
knowingly  and  designedly  did  falsely  pretend  to  one  *nle?atj°°f in 
David  Balmford  that  a  certain  horse  which  he  the  ment  were 
said  John  Keighley  then  had   at  the  Nelson  Inn  in  ^\l'e ™* 
Bradford  in   the    riding    aforesaid    was  sound   and  fence  was 

J  °  that  this  was 

that  he  the  said  John  Keighley  would  warrant  him  a  case  of  giv- 
to    any  body  and  that  the   said  horse  was  as  sound  ™frraanat£e 
as  it  was  possible  for    a    horse  to   be   that   he   the  and  therefore 

.  ,       not  maict- 

said  John  Keighley  came  from  Qtley  and  that   he  able,  the 
was  a  farmer  at   Otley  and    that  a  certain  person  %£%£££ 

the  convic- 
tion could  be  sustained  ?  The  Court  having  directed  an  amendment  of  the  case,  the 
facts  proved  at  the  trial  were  set  out  more  specifically,  but  it  was  not  stated  as  a  tact 
that  the  defendant  knew  the  horse  to  be  unsound,  though  evidence  was  stated,  from 
which  that  inference  might  be  drawn;  nor  was  it  stated  what  direction  the  chairman 
bad  given  to  the  jury.  ,  ,  ,     „      .       , 

Held,  that,  as  the  case  was  framed,  the  conviction  must  be  quashed ;  as  the  Lourt,  not 
knowing  what  direction  had  been  given  to  the  jury,  could  not  answer  the  question  put 
to  it  in  the  affirmative ;  and  as  it  was  consistent  with  the  case  that  the  jury  might  have 
been  told,  that  even  if  the  defendant  did  not  know  that  the  horse  was  unsound,  ne 
might  be  convicted  upon  the  other  false  pretence  alone. 
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1856.      then  and  there  with  him  whom  he  called  Ben  was 

Keighley's  n's  man  aQd  that  he  Ben  had  worked  the  horse  for 

Case.       a  month  by  means  of  which  said  false  pretences  the 

said  John  Keighley  did  then  and  there  unlawfully 

obtain  from  the  said  DavidBalmford  a  certain  horse  the 

property  of  him  the  said  David  Balmford  and  others 

his  partners  and  also  the  sum  of  nine  pounds  and  ten 

shillings  of  the  monies  goods  and  chattels  of  him  the 

said  David  Balmford  and  others  his  said    partners 

with  intent  to  defraud  whereas  in  truth  and  in  fact 

the  said  horse  was  not  then  sound  nor  was  it  then  as 

sound  as  it  was  possible  for  a  horse  to  be  as  alleged 

by  the  said  John  Keighley  and  as  he  the  said  John 

Keighley  well  knew  and  whereas  in  truth  and  in  fact 

the  said  John  Keighley  did  not  then  come  from  Otley 

and  was  not  then   a  farmer  at  Otley  to   the   great 

damage  and  deception  of  the  said  David  Balmford 

to  the  evil  example  of  all  others  in   the  like  case 

offending  against  the  form  of  the  statute  in  such  case 

made  and  provided  and  against  the  peace  of  our  Lady 

the  Queen  her  Crown  and  dignity. 

There  was  a  second  count  charging  the  defendant 
with  conspiracy. 

It  appeared  in  evidence  that  on  the  eighteenth  day 
of  April,  1856,  the  defendant  came  to  the  prosecutor 
at  Bradford,  and  said  :— "  I  have  heard  at  the  Nelson 
Inn  that  you  are  in  want  of  a  good  strong  horse, 
suitable  for  leading  wood  or  anything  else.  I  have 
got  one  at  the  Nelson  Inn  of  that  sort,  and  if  you  can 
make  it  convenient  to  look  in  any  time  this  afternoon, 
do  so."  That  the  prosecutor  went  that  afternoon  to 
the  Nelson  Inn,  and  there  saw  the  defendant  and  a 
person  called  Benjamin,  who  the  defendant  said  was 
"  his  man,"  and  who,  together  with  the  defendant, 
showed  the  prosecutor  a  horse.  That  upon  the  pro- 
secutor's professing  himself  "  no  judge  of  horseflesh," 
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and  asking  if   the  horse  was  sound,  the  defendant      1856. 
said  "  as  sound  as  possible  for  a  horse  to  be."  Keighley's 

That  the  man  called  Benjamin  then  and  there  said,        Case- 
in  the  defendant's  presence:  "The  horse  is   sound, 
I  worked  him  myself  along  with  another  a  month." 

That  upon  the  prosecutor  observing  that  the 
horse  seemed  not  right  about  the  nostrils,  the  de- 
fendant said  "he  has  got  a  bit  of  a  cold,  a  little 
linseed  will  cure  that." 

That  the  defendant  said  at  the  same  time  "lam 
a  farmer  at  Otley,"  and  gave  a  name  as  his  which 
was  not  his  true  name,  nor  yet  a  nickname  by  which 
he  was  usually  known. 

That  upon  these  representations  the  prosecutor  gave 
nine  pounds  ten  shillings  and  another  horse,  the  pro- 
perty of  himself  and  his  brothers,  in  exchange  for  the 
defendant's  horse. 

That,  but  for  the  statement  about  the  horse  being 
as  sound  as  possible,  and  the  defendant  being  a 
farmer  at  Otley,  the  prosecutor  would  not  have 
bought  the  horse. 

It  was  proved  that  the  defendant  was  not  a  farmer 
at  Otley,  but  a  horse  dealer  at  Leeds. 

ThaJ;  the  prosecutor  was  influenced  by  his  belief 
that  the  defendant  was  a  farmer  to  receive  the  horse 
of  the  latter,  and  part  with  his  own  and  his  money 
more  readily  than  he  would  have  done  had  he  known 
the  defendant  to  be  a  horse  dealer. 

It  was  proved  by  a  veterinary  surgeon  that  the 
defendant's  horse  wasdecidedly  unsound,  being  affected 
by  glanders,  a  highly  contagious  disease,  the  worst 
known  to  him  among  horses,  rendering  the  animal 
dangerous  to  touch,  and  "  not  worth  two  pence  ;" 
that  in  his  opinion  the  disease  must  have  been  of  six 
months  duration,  and  evident  during  that  time  to  any 
one  engaged  about  the  horse. 

,      VOL.    I.  M 
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1856.  That  there  are  means  by  the  application  of  which 

Keighley's  tne  discharge  from  the  nostrils,  which  is  characteristic 

Case.       of  the  disease,  may  be  arrested  of  a  short  time  so  as 

to  deceive  an  ignorant   person.     But  there  was  no 

direct  evidence  that  such  means  had  been  employed 

in  this  instance. 

For  the  defence,  it  was  contended  that  this  was  a 
case  of  giving  a  false  warranty  of  a  horse,  and  there- 
fore not  an  indictable  offence  ;  Regina  v.  Pywell(a). 
The  jury  found  the  defendant  guilty  on  the  first 
count  for  obtaining  by  false  pretences. 

The  opinion  of  the  Court  of  Appeal  is  requested, 
as  to  whether,  considering  the  whole  of  the  circum- 
stances detailed,  the  conviction  can  be  sustained. 

Judgment  is  respited  until  the  opinion  of  the 
Court  of  Appeal  be  obtained.  The  defendant  is  out 
on  bail.  E.  B.  Wheatley, 

Deputy  Chairman. 

This  case  was  argued  on  15th  November,  1856, 
before  Pollock  C.  B.,  Coleridge  J.,  Willes  J., 
Bramwell  B.  and  Watson  B. 

A.  J.  Johnston  appeared  for  the  Crown  ;  no  counsel 
appeared  for  the  prisoner. 

A.  J.  Johnston,  for  the  Crown.  The  conviction  is 
right.  Regina  v.  Pywell  (a),  which  was  relied  on  by 
the  prisoner's  counsel,  was  a  case  of  conspiracy  ;  and 
all  the  more  recent  cases  show  that  it  matters  not 
whether  the  money  is  obtained  through  the  medium 
of  a  contract,  if  the  whole  transaction  is  grounded  in 
fraud  ;  Regina  v.  Kenrick(b),  Regina  v.  Roebuck  (c), 
Reginav.Burgon(d),  and  see  also  Regina  v. Oates(e). 
This  is  a  stronger  case  than  any  of  those  because  the 
horse  was  actually  worthless. 

W  1  Starkie,  N.  P.  C.  402.  (c)  Antl>      ^. 

(S)  5  Queen's  Bench  Rep.  49.  ^  Anti>  p.  n. 

(e)  Dears.  C.  C.  459. 
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Coleridge  J — It  is  material  to  know  whether  a       1856. 
legal  warranty  was  in  fact  given  or  not.  Keighley's 

Pollock  C.  B. — Yes.     The  case  ought  certainly       Case. 
to  state  under  what  circumstances  the  bargain  was 
made. 

Bramwell  B. — If  a  warranty  was  not  given  it 
would  be  a  stronger  case. 

The  Court  then  ordered  the  case  to  be  amended. 
The  case  as  amended  is  above  set  out. 

The  case  was  further  argued  on  22nd  November, 
1856,  before  Pollock  C.  B.,  Coleridge  J.,  Williams 
J.,  Willes  J.  and  Watson  B. 

A.  J.  Johnston,  for  the  Crown.  If  there  was  any 
evidence  on  which  the  jury  could  find  that  there  was 
a  false  pretence  by  the  prisoner,  by  means  of  which 
the  money  was  obtained,  the  conviction  must  be 
confirmed.  There  was  no  warranty  in  point  of  law 
proved,  although  the  facts  are  not  inconsistent  with 
there  having  been  a  warranty  ;  and  I  contend  that 
even  if  there  was  a  warranty,  still  the  conviction  may 
be  sustained. 

Pollock  C.  B It  is  not  stated  as  a  fact  in  the 

case,  that  the  prisoner  knew  that  the  horse  had  the 
glanders.  Do  you  say  that  the  statement  by  the  pri- 
soner that  he  was  a  farmer  would  be  a  sufficient  false 
pretence  ? 

A.  J.  Johnston.  I  shall  not  contend  that  the  con- 
viction can  be  sustained  upon  that  pretence  alone. 

Coleridge  J. — The  question  is,  whether,  under 
the  circumstances  stated  in  this  case,  the  conviction 
can  be  sustained. 

A.  J.  Johnston;  I  rely  upon  the  general  finding  of 
the  jury. 

Williams  J.— It  would  be  all  right  if  the  Chair- 
man   directed    the    jury   that   they  could  not   find 

m  2 
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1856.      the  prisoner  guilty  unless   he   knew  that  the  horse 

Keighley's  was  glandered. 

Case.  Pollock  C.  B.— If  the  question   put  to  us  was, 

whether  there  was  evidence  to  go  to  the  jury,  I  should 
say  yes,  if  they  were  properly  directed  ;  but  how  can 
I  tell  that  they  were  properly  directed  ?  When  the 
case  was  before  us  on  the  last  occasion,  I  thought 
it  too  loose  to  say  that  the  allegations  in  the  indict- 
ment were  proved  ;  and  I  wished  that  the  facts  should 
be  stated  in  order  that  we  might  see  whether  the  case 
came  within  the  statute  which  in  my  opinion  was  not 
intended  to  apply  to  any  real  transaction  of  buying 
and  selling.  But  looking  at  the  case  as  it  now  stands, 
unless  the  Chairman  can  state  the  facts  more  specifi- 
cally, and  the  way  in  which  they  were  left  to  the 
jury,  we  are  not  in  a  situation  to  say  whether  the 
conviction  was  right  or  wrong. 

A.  J.  Johnston.  The  Chairman  has  stated  to  the 
Court  all  that  he  can  state.  We  must  assume  that 
the  questions  were  properly  put  to  the  jury,  and  that 
if  the  facts  proved  contained  evidence  to  go  to  the 
jury,  they  have  found  such  facts  as  will  support  the 
indictment. 

Watson  B. — There  is  very  slight  evidence  of  know- 
ledge that  the  horse  was  glandered. 

A.  J.  Johnston.  It  is  for  the  prisoner  to  show  that 
the  conviction  is  bad. 

Coleridge  J. — Then  if  the  onus  is  upon  him  and 
he  does  not  appear,  we  have  nothing  to  do  but  to 
affirm  the  conviction. 

Willes  J. — It  is  consistent  with  this  case  that  the 
jury  were  told,  that  it  was  enough  to  justify  a  convic- 
tion if  they  believed  that  the  prisoner  knowingly 
made  the  false  statement  that  he  was  a  farmer. 

Pollock  C  B. — The  question  put  to  us  is,  whether 
the  conviction  can    be  sustained  ?     We   cannot   see 
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upon  what   ground  it   proceeded.     I   do   not   know       1856. 
whether,  upon  the  facts  and  the  direction  to  the  jury,  Keighlby's 
the  conviction  was  right  or  not.     Therefore  we   do       Case- 
not  see  that  it  can  be  sustained. 

Willes  J — We  do  not  see  that  the  case  was  left 
to  the  jury  upon  the  only  point  upon  which  it  was 
possible  to  sustain  the  conviction. 

Conviction  quashed. 


REGINA   v.  WILLIAM    REANEY   and   JAMES      1857. 

REDDISH.  

The  following  case  was  reserved  and  stated  for  the  Upon  a  trial 
consideration  and  decision  of  the  Court  of  Criminal  f?r  m?n"  .. 

slaughter,  it 

Appeal,  by  Willes  J.  was  proved 

The   prisoners    were    convicted    before  me    at  the  deceased 
Winter  Gaol  Delivery  for  the  county  of  Derhy  of  the  »^«  jty* 
manslaughter  of  another  William  Reaney  by  injuries  death,  being 
inflicted  on   the  11th   of  October  last.     Part  of  the  a  state  that 
evidence   consisted   of  a   dying    declaration    in    the  *-yff  ™hp°^" 
following  terms: — "October  23rd,    1856;    William  to  recover, 

_  '  ,  „.  .  .  ,    ..        .        it,        saidtoacon- 

Reaney  states.     I  am  a  filesmith,  and  live  in  Abbey  stablej  upon 
Lane.     On   Saturday  night,  the  11th  of  October,  I  JJ^™^ 
was  returning  home  from  my  work  at  Messrs.  Cammell  was,  "the 
Sf    Johnsons,  at  Sheffield.      About  seven    o'clock    I  gl>enme 
called  at  Beighton's  public-house  in  Little  Sheffield.  %>™™\ 

am  better, 
but  I  do  not  myself  think  I  shall  ultimately  recover."  He  then  made  a  statement  to 
the  constable,  concluding,  "  I  have  made  this  statement  believing  I  shall  not  recover ;" 
and  before  the  constable  left  the  room  the  deceased  said  that  he  could  not  recover. 
Held,  that  the  statement  was  sufficiently  proved  to  have  been  made  under  a  sense  of 
impending  death,  and  that  it  was  admissible  in  evidence  as  a  dying  declaration. 
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1857.       I  saw  William  Reaney  the  prisoner  there,   and  asked 
Rbaney's    n'm  if  he  was  going  home  soon.     He  said  I  need  be 
Case.       in  no  hurry.     I  told  him  I  must  go  soon  as  I  had  the 
club  money  to  pay  before  nine  o'clock.     When  I  got 
up  to  come  away  William  Reaney  followed  me  to  the 
door ;  at  that  time  James  Reddish  came  up  the  street 
from  the  direction  of  the  town,   and  William  Reaney 
asked  him  if  he  had  got  any  money.     Reddish  asked 
him  what  for,  and  Reaney  said  he  wanted  some  bread 
and  cheese,  and  I  showed   them  a  shop  where  they 
could  get  some.     I  then  said  to  Reaney  '  If  thou  is 
going  to  have  some  bread  and  cheese  I  must  be  off  or 
I  shall  be  too  late.'     I  then  came  on   my  way  home 
and  called  at  William  Boot's  public-house  at  Heely  on 
business  and  drank  part  of  a  pint  of  ale.    I  staid  a  few 
minutes  and   proceeded  on  my  way.     On  arriving  a 
little  way  from  Derbyshire  Lane,  William  Reaney  and 
James  Reddish  overtook  me.     I  accosted  them  first, 
saying  '  You  are  come  up.'     On    arriving  at  Derby- 
shire Lane  a  pot  cart  passed  us,  and  Reddish  got  up 
behind  and  left  me  and  William  Reaney  a  short  dis- 
tance, and  we  came  on  together  for  about  200  yards, 
when  William  Reaney  flew  at  me,  struck  me  on  the 
side  of  the  head,  and  knocked  me  down.     Whilst  I 
was  down  he  shouted  out  for  '  Dick.'     At  the  same 
time  he  gave  me  several  punches  upon  the  ribs.     He 
then  bent  down  over  me,  and  I  felt  his  hand  about  my 
face,  and  I  bit  his  thumb.     When  down  I  asked  him 
what  he  was  going  to  do,  and  he  said  '  Blast  thee,  I 
will  show  thee  what  I  am  going  to  do.'     At  that  time 
Reddish  came  back  and  Reaney  told   him   I   had   bit 
him.  Reddish  replied,  'Blast  him.    Punch  his  bloody 
guts  out.'     I  then  cried  out  murder  several  times.     I 
received  several  more  kicks,   but  do  not  know  which 
of  them  gave  them  to  me  ;  they  then  both  ran  away. 
I   got  up   and   came  forwards  towards   home.     On 
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arriving  at  the  steps  near  the  white  houses  I  heard       1857. 

footsteps  behind  me.     I  was  turning:  round  to  see  who    "^ T" 

it  was,  when  I  received  a  blow  over  the  head  and  Case, 
was  knocked  down.  Whilst  down  I  was  punched 
several  times.  I  am  certain  I  was  kicked  by  two 
men.  I  again  cried  out  murder,  and  they  gave  over, 
and  I  raised  myself  up  and  saw  Reaney  cross  the  road 
and  jump  over  into  Gillott's  field.  I  then  got  up 
and  came  on  to  the  club  house  at  Mrs.  Siddon's, 
After  stopping  there  I  came  home,  and  have  not  been 
out  of  bed  siuce.  I  had  not  drank  in  the  whole  more 
than  three  pints  of  ale,  and  felt  quite  sober,  and  gave 
the  prisoners  no  other  provocation  than  what  I  have 
stated  above.  I  have  made  this  statement  believing 
I  shall  not  recover.  William  Reaney." 

At  the  time  the  declaration  was  made  the  deceased 
was  in  a  state,  from  the  injuries  that  he  received,  from 
which  it  was  impossible  that  he  could  recover.  His 
spine  was  broken  in  such  a  manner  that  death  must 
speedily  have  followed,  and  he  died  upon  the  3rd  -of 
November. 

The  objection  to  the  reception  of  the  evidence  was 
founded  upon  part  of  the  evidence  of  John  Gillott,  a 
constable,  who  stated  that  he  had  seen  the  deceased 
man  on  the  same  day  that  he  made  the  declaration, 
and  shortly  before  he  made  it,  and  upon  asking  him 
how  he  was,  the  deceased  answered,  "  I  have  seen  Mr. 
Booker,  the  surgeon,  to-day,  and  he  has  given  me 
some  little  hope  that  I  am  better,  but  I  do  not  myself 
think  I  shall  ultimately  recover." 

The  same  witness  stated  that  before  he  left  the 
room,  on  the  same  occasion,  the  deceased  said  that  he 
could  not  recover. 

I  admitted  the  evidence,  reserving  the  point  for  the 

consideration  of  the  Court  for  Crown  Cases  Reserved, 

and  I  left  the  prisoners  in  custody. 

J.  Willes. 
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1857.  This  case   was   argued    on   24th    January,    1857, 

Reaney's  before  Pollock  C.  B.,  Wightman  J.,  Martin  B., 
Caae-        Willes  J.  and  Watson  B. 

O'Brien  {Bell  with  him)  appeared  for  the  Crown, 
and  D.  Seymour  for  the  prisoners. 

D.  Seymour,  for  the  prisoners.  I  submit  that 
there  was  not  sufficient  evidence  to  render  the  state- 
ment of  the  deceased  admissible  as  a  dying  decla- 
ration. The  principle  upon  which  such  a  declaration 
is  received  is,  that  it  is  made  when  the  patient  is  at 
the  point  of  death,  when  every  hope  in  this  world  is 
gone,  when  every  motive  to  falsehood  is  silenced,  and 
the  mind  is  induced  by  the  most  powerful  considera- 
tions to  utter  the  truth.  The  rule  excluding  hearsay 
evidence  is  in  such  a  case  dispensed  with,  because  a 
situation  so  solemn  and  so  awful  is  considered  by  the 
law  as  creating  an  obligation  equal  to  that  imposed 
by  an  oath  ;    per  Eyre  C.  B.  in  Rex  v.  Woodcock  (a). 

In  the  Sussex  Peerage  case  Lord  Denman  lays 
down  the  rule  in  the  following  words  (b)  :  "  With 
regard  to  declarations  made  by  persons  in  extremis, 
supposing  all  necessary  matters  concurred,  such  as 
actual  danger,  death  following  it,  and  a  full  appre- 
hension at  the  time  of  the  danger  and  of  death,  such 
declarations  can  be  received  in  evidence ;  but  all 
these  things  must  concur  to  render  such  declarations 
admissible.  Such  evidence,  however,  ought  to  be 
received  with  caution,  because  it  is  subject  to  no 
cross-examination." 

The  surrounding  circumstances  must  be  such  as 
necessarily  to  exclude  the  supposition  that  the  de- 
ceased at  the  time  entertained  some  hope  of  reco- 
very;  there  must  be  the  impression  of  almost 
immediate  dissolution,  and  death  must  in  fact  ensue. 

(«)  1  Leach,  500.  (J)  n  CI.  &  F.  112. 
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2  Buss,  on  C.  Sr  M.  756  ;   Greenleafon  Evidence,  189  ;       1857. 
Taylor  on  Evidence,  2nd  ed.  569.     Here  the  evidence    reanky>8 
falls  short  of  showing  that  the  deceased  apprehended        Case- 
immediate  dissolution  ;  there  is  no  attention  on  his 
part  to  secular  affairs,  no  farewell  of  friends,  nothing 
to  show  that  all  hope  was  gone.     The  last  statement 
of  the  deceased  that  he  could  not  recover  must  be 
taken  in  connection  with  his  first  statement,  which 
showed  that  the  surgeon  had  given  him  some  hopes. 
Rex  v.  Moseley  (a)  ;  Rex  v.  Van  Butchdl  (b)  ;  Rex 
v.    Bonner  (c)  ;    Rex    v.    Spilsbury  (d)  ;    Regina    v. 
Howell  (e)  ;  Rex  v.  Hay  ward  (f). 

O'Brien,  for  the  Crown,  was  not  called  upon  by  the 
Court. 

Pollock  C.  B. — We  are  all  of  opinion  that  the 
evidence  was  admissible,  and  that  the  conviction  was 
right.  No  doubt,  in  order  to  render  a  statement 
admissible  in  evidence  as  a  dying  declaration,  it  is 
necessary  that  the  person  who  makes  it  should  be 
under  an  apprehension  of  death  ;  but  there  is  no  case 
to  show  that  such  apprehension  must  be  of  death  in  a 
certain  number  of  hours  or  days.  The  question  turns 
rather  upon  the  state  of  the  person's  mind  at  the  time 
of  making  the  declaration,  than    upon  the  interval 

(a)  \  Moo.  C.  C.  97.  cover,   and  that,   standing  alone, 

(i)  3  Carr.  &  P.  629.     In  that  would  indicate  the  state  of  mind 

caseHaBocA:  B.  says:  "The  prin-  contemplated  by  Hullock  B.j  but  in 

ciple    on    which    declarations    in  addition  to  that  the  deceased  at  the 

artieula    mortis  are    admitted    in  end  of  the  declaration  stated,  that 

evidence  is,   that  they  are  made  he  did  not  believe  he  should  re- 

under    an   impression    of   almost  cover,  and  before  the  constable  left 

immediate    dissolution.      A    man  the  room  he  told  him  that  he  could 

may  receive  an  injury  from  which  not  recover.     See  also  Rex  v.  Pike, 

he  may  think  that  he   shall  ulti-  3  Carr.  &  P.  598,  and  the  autho- 

mately  never  recover,  but  still  that  rities  there  referred  to. 

would  not  be  sufficient  to  dispense  (c)  6  Carr.  &  P.  386. 

with   an  oath."     In   the  present  (d)  7  Carr.  &  P.  187. 

case  the  deceased,  before  he  made  (e)  1  Den.  C.  C.  1. 

the  declaration,  said,  that  he  did  (/)  6  Carr.  &  P.  160. 
not  think  he  should  ultimately  re- 
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1857       between  the  declaration  and  the  death.     In  this  case 
Reane;,s    the  deceased  was  in  such  a  state  when  he  made  the 
Case.       declaration,  that  it  was  impossible  for  him  to  recover, 
and,  in  point  of  fact,  the  statement  having  been  made 
on  23rd   October,  he  died  on  the  3rd  of  November. 
He  says,   "  I  have  made  this  statement  believing  I 
shall  not  recover;"  and  immediately  before  making 
the  statement,  he  told  the  constable  to  whom  it  was 
made  that  he  had  seen  the  surgeon  that  day,  who  had 
given  him  some  little  hope  that  he  was  better,  but 
that  he  himself  did  not  think  he  should  ultimately 
recover.     What  the  surgeon  said  was  evidently  said 
to  assist  nature  by  encouraging  the  patient ;  but  the 
patient  himself  entertained  no  hope,  and  before  the 
constable  left  the  room  he  said  he  could  not  recover. 
He  was  in  a  dying  state,  and  although  in  many  cases 
the  surgeon   may  be  a  far  better  judge  of  the  real 
condition  of  the  patient  than  the  patient  himself,  still 
in  a  case  like  this,  where  there  was  an  injury  to  the 
spine,  the  sufferer  was  probably  a  more  competent 
judge  of  his  condition  than  the  doctor;  he  was  suffer- 
ing from  a  mortal  injury,  and  was  perfectly  conscious 
of  it,  and  I  think  that,  under  these  circumstances,  the 
evidence  was  properly  admitted,  and  the  conviction 
was  right. 

Wightman  J.—-I  am  entirely  of  the  same  opinion. 
The  statement,  in  order  to  be  admissible,  must  be 
made  under  an  impression  that  death  is  impending — 
that  death  must  in  a  comparatively  short  lapse  of 
time  ensue ;  not  that  the  man  must  die  some  time  or 
other,  for  that  is  a  debt  we  all  owe  to  nature.  Now 
here  the  deceased  was  so  injured^  his  status  was  such, 
that  he  could  not  possibly  recover ;  his  spine  was 
broken,  and  he  did  in  fact  die ;  and  what  was  his 
own  opinion  ?  He  said  he  should  not  recover.  He 
had  no  hope,  though  the  doctor  had  held  out  hopes, 
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an.d  before  the  constable  left  the  room  he  said  that  he  1857. 

could  not  recover.     That  was  his  own  opinion  of  his  Reaney,- 

case,  and  the  impression  on  his  mind  was  that  death  Case- 
was  impending. 

Martin  B. — I  am  of  the  same  opinion.  It  seems 
to  me  that  whether  the  deceased  was  in  such  a  state 
of  mind  as  to  render  his  statement  admissible,  was  a 
question  for  the  Judge  who  tried  the  case,  and  not  for 
this  Court. 

Willes  J.— I  was  of  opinion  at  the  trial  that  it  was 
perfectly  clear  that  the  evidence  was  admissible,  and 
I  am  of  the  same  opinion  now.  Great  stress  was 
placed  by  the  learned  counsel  who  defended  the 
prisoners  at  the  trial  upon  the  word  "  ultimately,"  as 
not  indicating  expectation  of  speedy  death,  but,  upon 
the  whole,  I  thought  the  evidence  was  admissible. 

Watson  B — I  am  entirely  of  the  same  opinion. 
The  statements  of  the  deceased  show  that  the  declara- 
tion was  made  under  the  impression  of  impending 
death. 

Conviction  affirmed. 


REGINA  v.  JOSEPH  WILSON.  i857. 


The  following  case  was  reserved  and  stated  for  the  The  prisoner 
consideration  and  decision  of  the  Court  of  Criminal  TJ^*** 

certain  arti- 
cles which 
were  stolen  from  the  prosecutor's  house  on  November  2,  and  sold  by  the  prisoner  on  the 
night  of  November  4  in  a  room  in  a  public  house  in  which  there  were  about  thirty  per- 
sons. The  prisoner  told  the  constable  that  C.  and  D.  brought  the  goods  to  his  house 
and  that  E.  would  say  so,  and  that  being  on  the  spree  he  (the  prisoner)  sold  the  goods 
and  spent  the  money.  C.  was  subsequently  convicted  of  stealing  articles  taken  from 
the  prosecutor's  house  at  the  same  time  when  the  articles  in  question  were  stolen. 
N either  C,  D.  nor  E.,  though  real  persons  and  known  to  the  constable,  were  called  on 
the  part  of  the  prosecution.     Held,  that  the  conviction  was  right. 
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1857.       Appeal,    by  the   Deputy  Chairman  of   the  Quarter 
Wilson's    Sessions  for  the  West  Riding  of  Yorkshire. 
Case-  Joseph  Wilson  was  tried  before  me  at   the  West 

Riding  intermediate  Sessions  held  at  Sheffield,  on  the 
2nd  day  of  December,  1856,  on  an  indictment  charging 
him  with  stealing,  and  also  with  receiving,  articles 
of  dress,  knowing  them  to  have  been  stolen.  The 
prosecutor,  Thomas  Wilson,  proved  that  his  house  was 
broken  open  on  Sunday,  the  2nd  day  of  November, 
and  the  articles  in  question,  two  waistcoats  and  two 
pairs  of  trousers,  taken  from  it.  A  witness,  named 
William  Scannell,  proved  that  he  bought  them  from 
the  prisoner  for  twelve  shillings  in  a  public  house  in 
Sheffield,  on  Tuesday  night  the  4th  November,  about 
thirty  persons  were  in  the  room  at  the  time,  and  the 
prisoner  sold  the  articles  openly  without  attempt  at 
concealment.  Scannell's  wife  proved  that  she  pawned 
them  on  the  fifth,  when  they  were  stopped  by  the 
pawnbrokers  as  stolen  goods,  and  through  the  infor- 
mation of  the  Scannells,  the  prisoner  was  taken  into 
custody.  To  the  constable  who  charged  him  with 
the  felony,  the  prisoner  said,  "Cocking  and  Derby 
brought  them  to  my  house,  and  the  woman  who  keeps 
my  house  (Mrs.  Wilson)  will  say  so,  and  I  being  on 
the  spree,  sold  them  and  spent  the  money."  In  con- 
sequence of  this  statement,  Cocking  and  Derby  were 
apprehended,  and  Cocking  was  committed  for  trial, 
and  convicted  of  stealing  articles  taken  at  the  same 
time  from  the  prosecutor's  house.  Derby  was  taken 
before  the  magistrates,  but  discharged,  by  them  for 
want  of  evidence  against  him.  The  constable  went 
to  Mrs.  Wilson's  house,  and  made  some  inquiries  as 
to  the  prisoner's  statement.  No  evidence  of  what 
transpired  on  such  inquiries  was  received. 

No  question  was  raised  in  the  case  as  to  the  identity 
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of  the   stolen   articles.     This   was   the   case  for  the       1857. 


prosecution.  Wilson's 

Counsel  for  the  prisoner  submitted  that  there  was        Case- 
no  case  to  go  to  the  jury,  and  contended  that,  as  the 
prisoner  had  stated  how  he  came  into  possession  of  the 
stolen  property,  and.  had  mentioned  the  names  of  the 
persons  from  whom  he  had  received  it,  those  persons 
being  real  persons  and  known  to  the  constables,  it  was 
incumbent  on  the  prosecution  to  negative  his  state- 
ment, if  false,  by  calling  Cocking  or  Derby,  or  Mrs. 
Wilson,  -and  that  it  was  not  in  accordance  with  the 
rule  of  evidence  which  excludes  hearsay  for  the  con- 
stable to  come  and  swear  what  those   persons    told 
him,  or  the  result  of  inquiries  made  to  them.     The 
cases  of  Reg.  v.  Crowhurst  (a),  Beg.  v.  Smith  (b),  and 
2  East  P.  C.  665,  were  referred  to. 

I  overruled  the  objection,  and  told  the  jury  that, 
the  constable  having  made  inquiries  which  had  satis- 
fied him,  it  was  not  necessary  for  the  prosecution  to 
call  Cocking  or  Derby,  or  Mrs.  Wilson,  as  witnesses 
at  the  trial.  It  might  have  been  more  satisfactory  if 
they  had  been  called,  but  it  was  in  the  prisoner's  power, 
if  he  required  their  testimony,  to  have  called  them, 
and  it  was  for  the  jury  to  say  if  they  thought  the 
evidence  as  it  stood  sufficient. 

The  prisoner  was  convicted  of  stealing,  and  sen- 
tenced to  three  calendar  months  imprisonment,  but 
execution  of  this  sentence  was  respited,  and  the  pri- 
soner liberated  on  bail  to  await  the  decision  of  the 
Court  of  Criminal  Appeal  on  the  following  question: 
Whether  under  the  circumstances  of  the  case,  which 
rested  solely  on  a  recent  possession  of  the  stolen  goods, 
it  lay  on  the  prosecution  to  call  the  persons  to  whom 
the  prisoner  referred,  to  account  for  his  possession,  or 
some  of  them,  as  witnesses  at  the  trial? 

(a)  1  C.  &  Kir.  370.  l&)  2  C.  &  Kir.  207. 
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1857.  And,  whether,  the  prosecution  not  having  called 

WiLSoN's    those  witnesses,  the  conviction  ought  to  be  quashed  ? 


Case. 


This  case  was  considered  on  24th  January,  1857, 
by  Pollock  C.  B.,  Wightman  J.,  Cresswell  J., 
Martin  B.  and  Watson  B. 

A.  J.  Johnston  appeared  for  the  Crown,  but  was 
not  called  upon  by  the  Court.  No  counsel  appeared 
for  the  prisoner. 

Pollock  C.  B.—  No  doubt  in  this  case  there  was 
evidence  to  go  to  the  jury,  and  the  conviction  must 
be  affirmed ;  but  I  should  be  sorry  that,  upon  such 
evidence,  any  prisoner  should  be  convicted  before  me. 

Cresswell  J. — I  have  no  remark  to  make  except 
that  there  was  evidence  for  the  jury  upon  which  the 
prisoner  might  be  convicted. 

The  other  learned  Judges  concurred. 

Conviction  affirmed. 


k^n  /    S~f3 

1856.  REG1NA  v.  GEORGE  BRERETON  SHARPE. 

1857.  cP  &     }  C^s>J-/j 

it  is  a  mis-  The  following  case  was  reserved  and  stated  for  the 
commonkw  consideration  and  decision  of  the  Court  of  Criminal 
to  remove      Appeal  by  Erle  J. 

without  law-        *'         .    •> 

ful  authority  1  he  indictment  in  the  first  count  charged  that  the 
a  gTaveein°ra  defendant  a  certain  burial  ground  belonging  to  a 
a  buryJ"h  certam  meeting  house  of  a  congregation  of  Protestants, 
longing  to  a  dissenting  from  the  Church  of  England,  unlawfully  and 
TprSant  wilfully  did  break  and  enter ;  a  certain  grave  there, 
dissenters;     in  which  the  body  of  one  Louisa   Sharpe  had  before 

and  it  is  no        ,  ,  .  ,  r 

defence  to      then  been  interred,  with  force  and  arms  unlawfully, 

such  a  charge 

that  the 

motive  of  the  person  removing  the  body  was  pious  and  laudable. 
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wilfully,  and  indecently  did  dig  open,  and  the  said  1857. 

body  of  the  said  Louisa  Sharpe  out  of  the  said  grave  Sharpe's 

unlawfully,  wilfully,   and   indecently   did  take  and  Case- 
carry  away. 

And  there  were  other  counts  varying  the  charge 
which  may  be  resorted  to,  if  necessary. 

The  evidence  was  as  follows. 

That  the  defendant's  family  had  belonged  to  a 
congregation  of  dissenters  at  Ilitchin,  and  his  mother, 
with  some  others  of  his  relatives,  had  been  buried  in 
one  grave  in  the  burying  ground  of  that  congregation 
there,  with  the  consent  of  those  who  were  interested. 
That  the  father  of  the  defendant  had  recently  died. 
That  the  defendant  prevailed  on  the  wife  of  the  person 
to  whom  the  key  of  the  burying  ground  was  entrusted 
to  allow  him  to  cause  the  grave  above  mentioned  to  be 
opened,  under  the  pretext  that  he  wished  to  bury  his 
father  in  the  same  grave,  and  in  order  thereto  to 
examine  whether  the  size  of  the  grave  would  admit 
his  father's  coffin.  That  he  caused  the  coffins  of  his 
step  mother  and  two  children  to  be  taken  out,  and  so 
came  to  the  coffin  of  his  mother,  which  was  under 
them,  and  was  much -decomposed,  and  that  he  caused 
the  remains  of  this  coffin,  with  the  corpse  therein,  to 
be  placed  in  a  shell  and  carried  to  a  cart  near  the 
burying  ground,  and  driven  therein  some  miles  away 
towards  a  churchyard,  where  he  intended  to  bury 
his  father's  corpse  with  the  remains  of  his  mother. 

These  acts  were  done  without  the  knowledge  or 
consent  of  the  congregation  to  whom  the  burying 
ground  belonged,  or  of  the  trustees  having  the  legal 
estate  therein.  The  person  having  the  keys  of  the 
ground  was  induced  to  admit  the  defendant  into  the 
ground  and  to  the  grave  by  reason  of  the  pretext  that 
the  defendant  intended  to  bury  his  father  there,  and 
the  jury  found  that  this  was  only  a  pretext,  and  that  his 
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1857.       real  intention  from  the  beginning  was  to  remove  his 

Sharpe's     mother's  corpse.     But  the  defendant  acted  throughout 

Case.       without    intentional    disrespect   to   any  one,    being 

actuated  by  motives  of  affection  to  his  mother  and  of 

religious  duty. 

I  directed  the  jury  to  convict,  if  they  believed  these 
facts  to  be  true,  and  reserved  for  the  decision  of  this 
Court  the  question  whether  the  conviction  could  be 
sustained. 

Accordingly  a  verdict  of  guilty  was  entered,  and 
the  defendant  was  discharged  on  his  recognizances  to 
appear  if  called  on. 

This  case  was  considered  on  Saturday,  15th  of 
November,  1856,  by  Pollock  C.B.,  Erle  J.,  Willes 
J.,  Bramwell  B.  and  Watson  B. 

The  defendant  appeared  in  person,  and  contended 
that  the  conviction  was  wrong.  No  one  appeared  for 
the  Crown. 

The  judgment  of  the  Court  was  delivered  on  the 
31st  of  January,  1857,  by 

Erle  J — We  are  of  opinion  that  the  conviction 
ought  to  be  affirmed.  The  defendant  was  wrongfully 
in  the  burial  ground,  and  wrongfully  opened  the 
grave,  and  took  out  several  corpses,  and  carried  away 
one.  We  say  he  did  this  wrongfully,  that  is  to  say, 
by  trespass ;  for  the  licence  which  he  obtained  to  enter 
and  open,  from  the  person  who  had  the  care  of  the 
place,  was  not  given  or  intended  for  the  purpose  to 
which  he  applied  it,  and  was,  as  to  that  purpose,  no 
licence  at  all.  The  evidence  for  the  prosecution 
proved  the  misdemeanor,  unless  there  was  a  defence. 
We  have  considered  the  grounds  relied  on  in  that 
behalf,  and,  although  we  are  fully  sensible  of  the 
estimable  motives  on  which  the  defendant  acted, 
namely,  filial  affection  and  religious  duty,  still  neither 
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authority  nor  principle  would  justify  the  position  that  1857. 
the  wrongful  removal  of  a  corpse  was  no  misdemeanor  Shahpe's 
if  the  motive  for  the  act  deserved  approbation.  A  Case- 
purpose  of  anatomical  science  would  fall  within  that 
category.  Neither  does  our  law  recognise  the  right 
of  any  one  child  to  the  corpse  of  its  parent  as  claimed 
by  the  defendant.  Our  law  recognises  no  property 
in  a  corpse,  and  the  protection  of  the  grave  at  common 
law,  as  contradistinguished  from  ecclesiastical  pro- 
tection to  consecrated  ground,  depends  upon  this  form 
of  indictment;  and  there  is  no  authority  for  saying 
that  relationship  will  justify  the  taking  a  corpse  away 
from  the  grave  where  it  has  been  buried.  We  have 
been  unwilling  to  affirm  the  conviction  on  account  of 
our  respect  for  the  motives  of  the  defendant,  but  we 
have  felt  it  our  duty  to  do  so  rather  than  lay  down  a 
rule  which  might  lessen  the  only  protection  the  law 
affords  in  respect  of  the  burials  of  dissenters.  The 
result  is  that  the  conviction  will  stand,  and  the  Judge 
states  that  the  sentence  should  be  a  nominal  fine  of 
one  shilling. 

Conviction  affirmed  (a). 

(a)  See  Rex  v.  Lynn,  2  T.  R.  733  ;  Duffin  and  Marshall,  Russ.  &  Ry. 
S.C.I  Leach,  497;  Rex  v.  Cundick,  365;  Rex  v-  Gilles,  ib.  366,  note 
D.  &  Ry.,  N.  P.  C.  13 ;  Rex  v.      0.) 


VOL.  I. 
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]857.  REGINA  v.  MARY  ANN  FARROW. 


The  prisoner       The  following  case  was  reserved  and  stated  for  the 
was  convict-    consideration  and  decision  of  the  Court  of  Criminal 

ed  on  an 

indictment,       Appeal  by  BrAMWELL  B. 

«rf" fS0"  Mary  Ann  Farrow  was  tried  before  me  at  Chelms- 
&  1  Viet.c     r   d        th    12th  0f  £)ecember  last  on  an  indictment 

So,  contain-     ■/ 

ing  several      which  contained  the  following  counts  : — 

aZTnUt^-         1st.  A  count  for  administering  a  certain  noxious 

ing  and  cans-   drug  caHed  savin. 

ing  to  be  »  .  j  II    j 

takenbyL.C.       2nd.  For  causing  to  be  taken  a  noxious  drug  called 

certain  noxi- 
ous drugs,       savin, 
with  intent  3r(j    por  caUsine:  to  be  taken  a  noxious  mixture,  that 

to  procure  #  ° 

abortion.  It    is  to  say,  gin  and  savin. 

tahrpriesonerat       4th.  For  causing  to  be  taken  a  noxious  thing  to  the 

delivered  cer-   jury  unknown, 
tain  drugs  to    ■>      J 

L.C.  in  order       To  and  by  Louisa  Cnuter  with    intent  to    procure 

that  she  ... 

might  take      abortion. 

them  with  a        Louisa  Chuter's  deposition  was  read  in  evidence, 

view  to  pro-  '  . 

duceabor-      and  is  to  be  considered  true.     It  is  as  follows: — 
Whereshe       "  On  or  about  last  June,  I  think,  I  was  in  my  shop 
couldprocure  standing  behind  the  counter,  when  Mart/  Ann  Farrow 

OtnGT  drutjs 

with  the  same  came  in  the  shop  and  I  asked  her  to  have  some  tea.  We 
thehst  men-  were  talking  about  having  children,  wheu  Farrow  said 
tioned  drugs   gne  had  had  a  large  family  and  did  not  intend  to  have 

were  procur- 

ed  by  L.C,  any  more,  and  she  told  me  she  knew  of  something 
ward* 'made  sne  could  give  me  that  would  get  rid  of  my  child. 
into  pills  by     \  asked  her  what  it  was,  and  she  said  'savin,' or  some- 

the  prisoner, 

and  that  L.C. 

did,  for  the  purpose  aforesaid,  take  not  only  the  drugs  so  delivered  to  her  by  the  prisoner, 

but  also  the  drugs  so  procured  by  L.  C.  and  made  into  pills  by  the  prisoner;  and  that 

enough  of  each  was  taken  to  be  noxious  j  but  it  did  not  appear  that  the  prisoner  was 

present  when  any  of  the  drugs  were  taken.    Held,  that  the  conviction  was  right,  and 

that  the  case  was  not  distinguishable  from  Regina  v.  Harriett  Wilson{a). 

(o)  Ante,  p.  127. 
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thing  of  that  kind.     We  had  several  times  previously       1857. 
talked  together  about  my  being  in  the  family  way,  and    farrow's 
she,  Farrow,  said  she  would    bring  some  savin   to       Case- 
destroy    my   child.      A    few    weeks    afterwards    she 
brought  me  a  bunch  of  savin  and  told  me  if  I  put  it  in 
some  gin  and  took  from  a  half  a  glass  to  a  glass  two 
or  three  times  a  week,  it  would  destroy  my  child. 
After  she  had  brought  the  savin  she  called  from  time 
to  time  and  asked  whether  the  savin  had  taken  effect. 
I  took  the  savin  and  gin  three  or  four  times.     By 
Mary  Ann  Farrow's  request  I  then  sent  to  Mr.  Fitts 
the  Chemist,  in  Barking,  for  some  stuff.     I  believe 
they  were   blue  pills,  or   hiera  picra.     I  always  felt 
very  ill  after  taking  the  savin  and  likewise  after  taking 
the  pills.     When   I    was  about  four  or  five  months 
gone  I  took  the  savin,  and  about  a  month  after  that  I 
took  the  pills,  of  which  I  took  about  twenty  or  thirty. 
The  prisoner  Farrow  made  up  the  stuff  with  some 
flour  and  tea  into  pills.     The  pills  made  me  very  ill 
in  my  inside  and  brought  on  a  great  deal  of  bearing 
down  pain.     I  was  very  poorly  and  ill  and  bad  from 
the  time  of  taking  the  pills  given  me  by  Mary  Ann 
Farrow  until  the  time   I  was  confined.     Since  my 
confinement  it  has  preyed  on  my  mind  very  much 
and  1  have  been  unable  to  rest.     I  make  this  state- 
ment thinking  that  I  am  in  great  danger  and  shall 
not  get  better,  and  that  I  shall  not  get  off  my  bed  any 
more." 

Cross-examined    by    prisoner: — "I    did    not    call 
Mary  Ann  Farrow,  she  always  came  in." 

It  is  also  to  be  taken  that  enough  to  be  noxious  was 
taken  by  her  of  each  matter  of  which  she  partook. 
The  prisoner  was  convicted. 

I  entertained  doubts  whether  there  was  any  such 
administering  or  causing  to  be  taken  as  laid  in  the 

n  2 
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1857.       indictment,  and  reserved  the  question  for  the  Court 
Farrow's    of  Criminal  Appeal,  releasing  the  prisoner  on  bail. 

Case.  G.  BRAMWELL. 

This  case  was  considered  on  24th  January,  1857, 
by  Pollock  C.  B.,  Wightman  J.,  Cresswell  J., 
Martin  B.  and  Watson  B. 

Rodwell  appeared  for  the  Crown,  but  was  stopped 
by  the  Court.    No  counsel  appeared  for  the  defendant. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  on  31st 

January,  1857,  by 

Cresswell  J.—The  Court  cannot  see  any  distinction 

between  this  case  and  Regina  v.  Harriett  Wilson  (a), 
and  therefore  the  conviction  must  be  affirmed. 

Conviction  affirmed. 


(a)  Anti,  p.  127- 


1857.  REGINA  v.  WILLIAM  GORBUTT. 


The  prisoner       The  following  case  was  reserved  and  stated  for  the 

was  indicted,  .  .  .  ....  „     .       ,-.  e   r\  •      •      -\ 

as  a  servant,    consideration  and  decision  ot  the  Court  or  Criminal 

for  stealing 
300Z.  the  pro- 
perty of  his  masters.    There  was  ample  evidence  of  embezzlement,  but  not  of  stealing. 
The  jury  found  a  general  verdict  of  guilty.     Held,  that  the  conviction  was   wrong 
notwithstanding  the  13th  section  of  14  &  15  Vict.  c.  100.* 

*  That  section  enacts,  that  "  if  upon  the  trial  of  any  person  indicted  for  larceny,  it  shall  be 
proved  that  he  took  the  property  in  question,  in  any  such  manner  as  to  amount  in  law  to  embezzle- 
ment, he  shall  not  by  reason  thereof  be  entitled  to  be  acquitted ;  but  the  jury  shall  be  at  liberty  to 
return  as  their  verdict  that  such  person  is  not  guilty  of  larceny,  but  is  guilty  of  embezzlement." 
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Appeal  by  the  Chairman  of  the  Quarter  Sessions  for       1857. 
the  County  of  Lancaster.  ~ 

Ciorbutt's 

At  the  General  Quarter  Sessions  of  the  Peace  for  Case. 
the  county  of  Lancaster  holden  by  adjournment  at 
Preston,  the  2nd  day  of  July,  1856,  before  Thomas 
Batty  Addison,  Esquire,  Chairman,  and  other  Justices, 
William  Gorbutt  was  tried  upon  an  indictment  of 
which  the  following  is  a  copy : — 

Lancashire  to  wit.  The  jurors  for  our  Lady  the 
Queen  upon  their  oath  present  that  William  Gorbutt 
late  of  the  parish  of  Whalley  in  the  county  of  Lancas- 
ter labourer  on  the  thirtieth  day  of  April  in  the  year 
of  our  Lord  1856  at  the  parish  aforesaid  was  servant  to 
William  Ecroyd  and  another  and  that  the  said  William 
Gorbutt  being  and  whilst  he  was  such  servant  as 
aforesaid  to  wit  on  the  day  and  year  aforesaid  at  the 
parish  aforesaid  certain  money  to  wit  to  the  amount  of 
three  hundred  pounds  the  property  of  the  said  William 
Ecroyd  and  another  his  masters  as  aforesaid  from  the 
said  William  Ecroyd  and  another  his  said  masters 
feloniously  did  steal  take  and  carry  away  against  the 
form  of  the  statute  in  such  case  made  and  provided 
and  against  the  peace  of  our  Lady  the  Queen  her 
Crown  and  dignity. 

And  the  jurors  aforesaid  upon  their  oath  aforesaid 
do  further  present  that  the  said  William  Gorbutt  on 
the  31st  day  of  May  in  the  year  aforesaid  at  the 
parish  aforesaid  was  servant  to  the  said  William 
Ecroyd  and  another  and  being  such  servant  and 
whilst  he  was  such  servant  and  within  six  calendar 
months  after  the  time  of  the  committing  of  the  said 
offence  in  the  first  count  of  this  indictment  stated  and 
charged  to  wit  on  the  day  and  year  last  aforesaid  at 
the  parish  aforesaid  certain  and  other  money  to  wit 
the  amount  of  three  hundred  pounds  the  property  of 
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1857.       the  said  William  Ecroyd  and  another  his  masters  as 

Gorbutt's    aforesaid  from  the  said  William  Ecroyd  and  another 

Case-       his  said  masters  feloniously  did  steal  take  and  carry 

away  against  the  form  of  the   statute  in   such   case 

made    and   provided   and    against  the  peace  of  our 

sovereign  Lady  the  Queen  her  Crown  and  dignity. 

The  following  facts  appeared  in  evidence: — 

The  prisoner  entered  the  service  of  the  prosecutors 
William  Ecroyd  and  William  Farrar  Ecroyd  in  July, 
1855.  On  the  4th  of  February,  1856,  he  was  ap- 
pointed their  cashier  and  he  was  their  servant  in  that 
capacity  during  the  transactions  hereinafter  mentioned. 

It  was  his  duty  as  cashier  to  receive  monies  payable 
to  the  prosecutors,  to  enter  such  monies  in  his  cash 
book  as  coming  from  the  respective  persons  by  whom 
they  were  paid,  and  safely  to  keep  for  the  use  of  the 
prosecutors  the  said  monies  or  so  much  thereof  as  was 
not  lawfully  disbursed  by  him  on  their  account.  He 
was  not  required  to  keep  distinct  from  each  other  in 
specie  the  respective  sums  received  from  the  several 
parties  making  payments ;  but  the  aggregate  of  the 
said  sums  (less  by  the  prisoner's  disbursements)  formed 
one  cash  balance,  for  which  he  was  responsible  to  the 
prosecutors. 

It  was  likewise  his  duty  to  keep  the  ledger  wherein 
each  customer  was  debited  with  such  demands  as  the 
prosecutors  had  against  him,  and  credited  for  his 
payments  to  the  prosecutors. 

On  several  occasions  after  the  4th  February,  1856, 
payments  were  made  by  customers  to  each  of  the 
prosecutors  and  to  other  persons  in  their  employ. 

Shortly  after  each  of  such  payments  the  money  was, 
by  the  person  so  receiving  the  same,  handed  over  to 
the  prisoner  as  cashier,  and  as  a  payment  made  by 
such  respective  customer  to  the  prosecutors.     It  was 
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the  prisoner's  duty  to  debit  himself  in  his  cash  book       1857. 
with  every  such  payment,  and  credit  the  customer    gorbutt's 
with  such  payment  in  the  prosecutors'  ledger.  Case- 

The  prosecutors  themselves,   or  one  of  them,  ex- 
amined the  prisoner's  accounts  occasionally. 

The  prosecutor  William  Farrer  Ecroyd  examined 
them  on  Saturday,  the  31st  May,  1856,  when  the 
prisoner  produced  his  cash  book  showing  that  there 
should  be  then  in  his  hands  a  balance  of  360Z.  12s.  A^d., 
which  amount  the  prisoner  then  stated  was  the  real 
balance  then  due  from  him  to  the  prosecutors.  He 
further  stated  that  he  then  had  in  his  hands  on  account 
of  the  prosecutors  356/.  17s.  \0d.,  which,  with  three 
small  sums  due  to  him  from  the  prosecutor,  William 
Ecroyd,  made  up  the  above  balance,  except  a  small 
deficiency  of  three  pence,  and  he  produced  the  follow- 
ing account  of  the  money  in  his  hands,  and  repre- 
sented the  same  to  be  correct,  viz. : 

Bank  of  England  Notes 

Gold 

Half  Crowns 

Six  and  Fourpenny  Pieces     . 

Copper 

Money  owing  by  W.  E. 

Ditto  ditto 

Ditto  ditto 

£360  12     11 
And  the  prisoner  then  produced  and  exhibited   the 
bank    notes  and  coins  mentioned  in  such    accounts, 
and  the  same  were  then  left  in  his  hands. 

On  Monday,  the  2nd  day  of  June,  1856,  the  prose- 
cutor William  Farrer  Ecroyd  observed  that  the  pri- 
soner had  in  his  cash  book  debited  himself  with  a 
sum  of  731/.  5s.  10rf.,  as  a  payment  from  Luccock, 
Lupton  Sf  Co.,   19th  May,  1856,  whereas  the  true 


265 
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52 
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25 

17 
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1857.       amount  of  such  payment  was  751/.  5s.  10d.,   which 
Gorbutt's    last  mentioned  sum  had  actually  been  received  by 

Case.  William  Farrer  Ecroyd  himself,  and  by  him  handed 
over  to  the  prisoner  on  the  day  following  such  receipt, 
viz.,  the  20th  May,  as  a  payment  by  the  said  Luccock 
Sf  Co.,  and  the  prisoner  himself  had  in  the  ledger, 
where  a  debtor  and  creditor  account  was  kept  with 
Luccock  Sf  Co.,  given  Luccock  &f  Co.  credit  for  the 
true  amount  of  75 1Z.  5s.  10d.,  so  that  by  such  false 
entry  in  the  cash  book  the  prisoner  had  made,  the 
balance  in  his  hands,  as  above  mentioned,  appear  less 
than  it  should  have  done  by  20/.  William  Farrer 
Ecroyd,  therefore,  charged  the  prisoner  with  such 
fraud,  and  took  possession  of  all  that  was  then  re- 
maining in  the  prisoner's  hands* as  cashier,  and  which 
was  as  follows,  viz. : — 

Bank  of  England  Notes 

Gold 

Half  Crowns 

Shillings 

Copper 

Six  and  Fourpenny  Pieces 

£216     17  10 
Taken  by  the  prisoner  to  Carr 

Mill  to  obtain  change  100     0     0 

Paid  on  W.  Ecroyd' s,  account 

as  above  .  .  3  14     3A 


£85     0 

0 

81     0 

0 

36  17 

6 

10  15 

0 

0     0 

4 

3     5 

0 

£320  12     1^ 
being  40Z.  less  than  the   balance  which  the  prisoner 
had  shown  on  the  31st  of  May,  though  he  had  made 
no  payment,  nor  was  there  any  other  circumstance 
that  could  occasion  such  diminution  lawfully. 

But  upon  examining  the  books  kept  by  the  prisoner, 
false  entries  were  found,  the  correction  of  which  would 


CROWN  CASES  RESERVED.  171 

show  a  further  deficiency  to  the  amount  of  170/.,  and       1857. 
some  of  which  were  of  this  nature.     The  prisoner  had    GoBBUTT,g 
entered  in  his  cash  book  under  date  of  7th  May,  that       Case- 
he  had  received  from  David  Midgley,  cash  365/.  4s., 
and  that  he  had  allowed  him  a  discount  of  14/.  6s., 
whereas  the  sum  really  received  by  the  prisoner  from 
Dauid  Midgley,  was  370/.  4s.,  and  the  real  discount 
allowed  was  9/.  4s.,  and  the  prisoner  had  signed  in 
due  course  a   receipt  acknowledging  the  payment  by 
David  Midgley,  of  cash  to  the  true  amount  of  370/.  4s., 
and  had  in  the  ledger  (where  a  debtor  and  creditor 
account  was  kept  with  David  Midgley)   given  him 
credit  for  the  right  aggregate  amount  of  379/.  10s. 

Eight  false  entries  of  this  kind  (including  the  cases 
of  Luccock  Sf  Go.  and  Midgley)  were  found  in  the 
cash  book  effecting  an  aggregate  fraud  of  63/.  The 
dates  of  them  extend  from  7th  February  to  19th 
May. 

Another  class  of  the  prisoner's  false  entries  con- 
sisted of  misadditions  in  his  cash  book,  i.  e.  adding  up 
his  receipts  at  the  bottom  of  the  page  to  less,  and  his 
disbursements  and  allowances  of  discounts  to  more 
than  the  true  amounts. 

Those  given  in  evidence  extended  from  the  6th 
March  to  the  20th  May. 

It  was  not  further  shown  at  what  particular  time 
any  sum  was  misapplied  by  the  prisoner,  nor  were  his 
deficiencies  further  traced  or  identified  with  any  of 
the  particular  sums  to  which  the  false  entries  related. 

Counsel  for  the  prisoner  contended  that  the  facts 
above  stated  were  no  more  than  a  general  deficiency 
in  the  prisoner's  accounts,  and  were  not  evidence  to 
go  to  the  jury,  as  proving  the  prisoner  guilty  of  the 
offence  charged  in  the  indictment. 

The  Chairman  directed  the  jury. 

1.  That  as  there  was  proof  of  a  deficiency,  and  no 
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18.57.  proof  that  it  arose  from  any  other  transactions  than 
Gorbutt's  tnose  which    the    false  entries   were   made   with    an 

Case.  evident  purpose  to  disguise  and  conceal,  there  was 
evidence  from  which  a  jury  might  infer  that  the 
deficiency  did  arise  from  those  transactions. 

2.  That  the  nature  of  the  false  entries  afforded 
evidence  from  which  a  jury  might  infer  that  the 
deficiency  did  not  arise  from  negligence  or  accident, 
but  was  wilful  and  fraudulent. 

3.  That  such  false  entries  commencing  almost  from 
the  time  of  the  prisoner's  appointment  as  cashier, 
and  systematically  continued,  relating  also  to  matters 
of  which  it  was  his  duty  to  make  without  unreasonable 
delay  correct  entries,  were  evidence  from  which  a 
jury  might  infer  that  he  received  the  monies  to  which 
the  said  entries  related  with  no  intention  to  apply  the 
same  faithfully,  but  with  a  preconceived  intention  to 
apply  the  same  or  some  part  thereof  to  his  own  use. 

4.  That  if  the  jury  should  make  the  inferences  above 
mentioned,  they  might  convict  the  prisoner  upon  this 
indictment. 

The  jury  found  a  general  verdict  of  guilty,  and  the 
Court  sentenced  the  prisoner  to  four  years  of  penal 
servitude,  but  states  this  case  to  the  Court  of  Criminal 
Appeal,  and  requests  the  opinion  of  her  Majesty's 
Judges,  whether  the  prisoner  has  been  duly  convicted. 

The  following  cases  were  cited  in  argument.  Reg. 
v.  Grove  (a),  Reg.  v.  Hall  (b),  Reg.  v.  Chapman  (<?), 
Reg.  v.  Moah  (d). 

This  case  was  considered  on  the  24th  of  January, 
1857,  by  Pollock  C.  B.,  Wightman  J.,  Cresswell 
J.,  Martin  B.  and  Watson  B. 

No  counsel  appeared.  Cur  adv.  vult.     • 

(«0  7  Carr.  &  P.  635.  (c)  i  cox,  C.  C.  47. 

(6)  Russ.  &  Ry.  463.  tf)  Dears.  C.  C.  626. 
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The  judgment  of  the  Court  was  delivered  on  the       1857. 
31st  of  January,  1857,  by  GoRBUTT,s 

Cresswell  J. — The  indictment  in  this  case  was  Case- 
against  the  defendant  as  a  servant  for  stealing,  not  for 
embezzling.  The  evidence  set  out  is  rather  long.  It 
appears  that  the  Chairman  put  several  questions  to  the 
jury,  and  he  says  the  jury  found  a  general  verdict  of 
guilty,  and  the  Court  thereupon  sentenced  the  prisoner 
to  four  years  of  penal  servitude.  He  states  a  case  to 
the  Court  of  Criminal  Appeal,  and  requests  our 
opinion  whether  the  prisoner  has  been  duly  convicted. 
Of  course  he  means  to  inquire  whether  the  evidence 
set  out  was  such  as  would  warrant  a  verdict  of  guilty 
of  stealing.  Now  we  think  there  is  abundant  evidence 
of  embezzlement,  but  not  evidence  of  stealing ;  and 
although,  under  the  clause  in  the  recent  Act  of  Par- 
liament, a  prisoner  indicted  for  stealing  may  be 
convicted  of  embezzlement,  yet  he  cannot  be  convicted 
of  stealing  if  there  is  only  evidence  of  embezzlement ; 
therefore  we  think  the  verdict  was  not  warranted  by 
the  evidence,  and  the  conviction  must  be  reversed. 

Conviction  quashed. 


NOTE. 

REMOVAL  OF  INDICTMENTS  BY  CERTIORARI. 

The  power  of  the  Court  of  Queen's  Bench  to  remove 
indictments  and  inquisitions  for  felony  or  misdemeanor  has 
been  materially  increased  by  the  provisions  of  19  &  20  Vict. 
c.  16.,  which  extends  the  power  to  remove  and  try  in  the 
Central  Criminal  Court  to  all  cases  in  which  it  shall  appear 
to  the  Court  of  Queen's  Bench  in  Term  time,  or  to  any  Judge 
thereof  in  Vacation,  that  it  is  expedient  to  the  ends  of  justice 
that  such  indictment  or  inquisition  should  be  tried  at  such 
Central  Criminal  Court.  The  provisions  of  this  important 
statute  were  recently  considered  by  the  Court  of  Queen's 

o  2 
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1857.       Bench  in  Begina  v.  Palmer  (a),  in  which   case  the  Court 

' removed  a  coroner's  inquisition,  and  an  indictment  to  be 

found  at  the  ensuing  assizes  for  murder,  from  a  county  at 
large  to  the  Queen's  Bench  by  certiorari,  on  it  appearing  that 
a  fair  trial  could  not  be  had  in  the  county;  but  when,  after 
such  removal,  the  defendant  was,  under  the  provisions  of  the 
above  statute,  ordered  to  be  tried  at  the  Central  Criminal 
Court,  the  Court  of  Queen's  Bench  refused  to  make  it  a 
condition  under  section  24  of  that  statute,  that  the  prosecutor 
should  furnish  the  defendant  with  evidence,  which  it  was 
suggested  had  been  obtained  by  the  prosecutor  since  the 
taking  of  the  depositions. 

In  Regina  v.  Wilks  and  others  (b),  the  Court  of  Queen's 
Bench,  under  the  circumstances  hereunder  stated,  held  that  a 
Judge  at  Chambers  had  a  discretion,  the  exercise  of  which 
that  Court  would  not  review.  It  appeared  that  one  of  three 
defendants  who  were  jointly  indicted  for  misdemeanor  at  the 
Central  Criminal  Court,  having  obtained  a  certiorari  from  a 
Judge  at  Chambers  to  remove  the  indictment  into  the  Queen's 
Bench,  entered  into  recognizance,  conditioned  to  pay  the 
costs  of  the  prosecution  if  he  was  convicted,  to  appear,  plead 
and  try.  The  other  two  defendants  concurred,  but  simply 
entered  into  recognizance  to  appear,  plead  and  try. 

On  the  part  of  the  prosecution  a  rule  for  a  procedendo  was 
obtained,  and  it  was  contended  that  this  course  created  hard- 
ship on  the  prosecutor,  as,  if  the  defendant  removing  were 
acquitted  but  the  other  two  convicted,  the  prosecutor  would 
have  no  security  for  his  costs ;  but  the  Court  of  Queen's  Bench, 
on  the  ground  above  stated,  discharged  the  rule.  The  same 
Court,  has  however,  since  decided  in  Regina  v.  Jewell  and 
Perceval  (c),  (in  which  the  effect  of  section  5  of  16  &  17 
.  Vict.  c.  30.  was  considered),  that  a  Judge  may,  where  a 
certiorari  to  remove  an  indictment  into  the  Queen's  Bench 
is  applied  for  at  the  instance  of  one  of  two  defendants,  require 
that  the  condition  of  the  recognizance  shall  be  that  the 
defendant  so  applying  shall  be  liable  for  the  prosecutor's 
costs,  in  case  either  he  or  the  other  defendant  shall  be 
convicted. 

(a)  5  Ell.  &  Bl.  1024.  which  this  case  will  be  found  will 

(6)  5  Ell.  &  Bl.  690.  be  inserted  in  the  Table  of  Cases 

(c)  Not  yet  reported;  but  a  re-  accompanying  this  Volume, 
ference  to  the  regular  reports  in 
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REGINA  v.  WILLIAM  FITCHIE.  1857. 


The  following  case  was  reserved  and  stated  for  the  A  pawnbro- 

consideration  and  decision  of  the  Court  of  Criminal  ^duplicate 

Appeal  by  Martin  B.  given  in  the 

The  prisoner  was  indicted  on  the  2nd  count  of  the  scribed  by 
indictment  for  uttering  "an  accountable  receipt  for  39c&949° ^j' 
goods"  against  the  form  of  the  statute.     In  the  4th  is  "an  ac- 
count the  document  was  described  as  an  accountable  receipt  for 
receipt  for  goods,  to  wit,  an  accountable  receipt  for  s°c0tfon^o  of* 
goods  usually  known  by  the  name  of  a  pawn  ticket,  u  Geo.  4  &  l 

?       ,       „  ,  ,        ,  i-ii  Wm.  4.  c.  66. 

In  the  6th  count  the  document  was  described  as  an  Proceedings 
accountable  receipt  for  goods  usually  called  a  pawn-  ^"before 
broker's  duplicate.  In  the  8th  count  the  document  justices,  un- 
was  described  as  a  forged  receipt  for  goods,  to  wit  a  0f  39  &  40 
pawn  ticket.  In  the  10th  count  the  document  was  ^eoc'0^p^' 
described  as  a  warrant  for  the  delivery  of  goods,  to  pawnbroker 

...  ,        ,  p  to  deliver 

wit  a  warrant  usually  known  by  the  name  or  a  pawn  certain  goods 
ticket.  In  the  11th  count  the  document  was  described  Unpledged 
as  a  forged  acquittance  for  goods,  and  the  document  with  him,  the 

?  .,  money  ad- 

was  Set  OUt  as  follows  : —  vanced  with 

William  Fitchie,  Pawnbroker,  ing  been  aV" 

No.  85,  Church  Street,  pSedand 

Preston,  15th  January,  1856.  delivered  to 

741     Blanket— 2  Sheets— Counterpane  tfcoughThe 

g  /  hand  of  his 

'  _  attorney,  a 

Elizabeth  Hopwood  New  Preston.  forged  ticket 

_  rj  or  duplicate, 

'  '  as  the  gen- 

1/10  5  uine  ticket 

and  the  meaning  of  this  document  was  alleged  by  givecnwhen 

the  goods 
were  pledged,  and  which  he  had  received  back  when  the  money  was  repaid.    Held,  that 
this  amounted  to  an  uttering  by  the  pawnbroker. 
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1857.       averment  to  be  that  Elizabeth  Hopwood  had  pledged 
Fitchie's    a  blanket,  two  sheets   and  a   counterpane  with  the 
Case.       prisoner  for  8s.,  and  that  she  had  required  the  redeli- 
very of  the  articles,  and  .paid  him  the  8s.  advanced 
and  Is.  10o?.  for  profit.     In  all  the  counts  the  uttering 
was  alleged  to  be  against  the  form  of  the  statute. 

The  facts  proved  were  these.  On  the  15th  January, 
1856,  Elizabeth  Hopwood  pledged  with  the  prisoner, 
who  was  a  pawnbroker  in  Preston,  three  blankets,  one 
counterpane  and  one  pair  of  sheets  for  eight  shillings, 
and  he  gave  her  a  ticket  or  note,  which  a  pawnbroker 
is  required  to  give  by  the  statute  39  &  40  Geo.  3. 
c.  99.  s.  6.  to  the  person  pawning  goods.  On  the 
26th  November,  1856,  Robert  Hopwood,  the  husband 
of  Elizabeth  Hopwood,  went  to  the  prisoner's  shop  to 
redeem  the  goods,  and  took  with  him  the  said  ticket 
or  note,  which  he  delivered  to  the  prisoner.  The 
prisoner  stated  that  the  interest  was  one  shilling  and 
ten  pence,  which  Robert  Hopwood  paid,  together  with 
the  eight  shillings,  and  the  prisoner  delivered  to  him 
a  bundle  tied  up  in  a  handkerchief.  He  brought  the 
bundle  home,  and,  upon  opening  it,  it  was  found  to 
contain  only  one  blanket,  one  counterpane  and  a  pair 
of  sheets,  which  were  not  the  sheets  pledged  by 
Elizabeth  Hopwood.  In  consequence  of  the  non- 
return of  the  goods  pledged,  Robert  Hopwood,  in  due 
form  of  law,  took  proceedings  against  the  prisoner 
under  the  provisions  of  the  14th  section  of  the  said 
statute,  and  the  case,  in  like  due  form  of  law,  came 
on  to  be  heard  before  the  justices  on  the  3rd  December, 
1856.  At  the  hearing  the  prisoner  was  defended  by 
Mr.  Ascroft,  an  attorney  employed  by  him.  The 
prisoner  was  present.  Mr.  Ascroft,  in  his  presence, 
produced  a  ticket  or  note,  and  handed  it  up  to  the 
justices,  and  stated  that  it  was  the  ticket  or  note  which 
the  prisoner  had  given  to  Elizabeth  Hopwood  when 
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the  goods  were  pledged,  and  which  Robert  Hopwood      1857. 
had  given  back  to  him  when  he  received  the  eight  ~i^^7 
shillings  and  one  shilling  and  ten  pence,  and  when       Case- 
he  gave  to  Robert  Hopwood  the  bundle  containing 
the  articles  before  mentioned. 

The  following  is  a  copy  of  the  ticket  or  note  :— 
William  Fitchie,  Pawnbroker, 

No.  85,  Church  Street, 

Preston,  15th  January,  1856. 

741     Blanket— 2  Sheets 

Counterpane 

8/ 

Elizabeth  Hopwood 

New  Preston. 

H.  L. 
The  jury  found — 

1st.  That  the  ticket  produced  before  and  handed 
up  to  the  justices  by  Mr.  Ascroft,  as  before  mentioned, 
as  the  genuine  ticket  originally  given  by  the  prisoner 
to  Elizabeth  Hopwood,  and  afterwards  delivered  back 
to  him  by  Robert  Hopwood,  was  not  the  genuine 
ticket,  but  was  a  false  and  fabricated  ticket. 

2ndly.  That  the  prisoner  did,  through  the  hand  of 
Mr.  Ascroft  his  attorney,  deliver  to  the  justices,  as 
being  the  genuine  ticket,  the  said  false  and  fabricated 
ticket,  he  knowing  it  to  be  false  and  fabricated. 

I  request  the  opinion  of  the  Court  of  Criminal 
Appeal  upon  the  following  questions. 

First.  Was  the  production  and  delivery  of  the 
document  in  the  manner  before  mentioned  by  Mr. 
Ascroft  before  and  to  the  justices,  taken  together  with 
the  finding  of  the  jury,  an  uttering  by  the  prisoner? 

Secondly.  Was  the  doing  so  an  offence  as  averred 
in  any  of  the  counts  of  the  indictment  before  men- 
tioned ?  Samuel  Martin. 

April  21,  1857. 
p  2 
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1857.  This  case   was  argued  on   the  25th  April,   1857, 

Fitchib's   before  Cockburn  C.  J.,  Coleridge  J.,  Martin  B., 
Case-       Crompton  J.  and  Willes  J. 

R.  A.  Cross  appeared  for  the  Crown,  and  Monk 
for  the  prisoner. 

Monk,  for  the  prisoner.  First.  The  production  of 
the  ticket  and  its  delivery  to  the, justices  by  Mr. 
Ascroft  was  not  an  uttering  by  the  prisoner. 

Cockburn  C.  J. — Does  not  the  finding  of  the  jury 
import  that  the  attorney  produced  the  document  and 
delivered  it  to  the  justices  by.  the  authority  of  the 
prisoner? 

Monk.  The  finding  of  the  jury  is  not  conclusive 
of  the  criminal  responsibility  of  the  prisoner. 

Crompton  J. — Was  there  not  evidence  to  go  to  the 
jury  that  the  uttering  was  the  act  of  the  prisoner  ? 

Coleridge  J. — Is  it  not  distinctly  found  by  the 
case  that  he  did  it  ? 

Monk.  I  contend  that  there  is  nothing  to  shew 
that  the  delivery  of  the  ticket  to  the  justices  was 
intended  by  the  prisoner. 

Martin  B. — I  agree  with  you  that,  if  the  produc- 
tion of  the  ticket  by  the  attorney  was  without  the 
consent  or  sanction  of  the  prisoner,  it  would  not  be  an 
uttering  by  him ;  but  here  the  jury  have  found  that 
the  prisoner  delivered  the  ticket  to  the  justices  through 
the  hand  of  Ascroft. 

Monk.  Secondly.  The  document  is  not  of  such  a 
nature  that  the  forging  or  uttering  it  is  within  the 
10th  section  of  11  Geo.  4  &  1  Wm.  4.  c.  66.  The 
ticket  was  not  an  accountable  receipt  for  goods  within 
the  meaning  of  that  section.  Section  6  of  39  &  40 
Geo,  3.  c.  99.,  after  enacting  that  every  person  taking 
goods  by  way  of  pledge  shall  enter  in  a  book  a 
description  of  the  goods,  the  money  lent  thereon  and 
certain  other  particulars,  provides,  that  "  every  such 


Case. 
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person  shall  at  the  time  of  the  taking  of  every  pawn,       1857. 
pledge  or  exchange  whatsoever,  give  to  the  person    Fitchie's 
or  persons  so  pawning,  pledging  or  exchanging  the 
same,  a  note  or  memorandum  fairly  and  legibly  writ- 
ten or  printed,  or  in  part  written  and  in  part  printed, 
containing  therein  in  like  manner  a  description  of 
the  goods  and  chattels  which  he,  she  or  they  have 
received  in  pawn,  pledge  or  exchange ;  and  also  the 
sum  of  money  advanced  thereon,  with  the  day  of  the 
month  and  year  on  which,  and  the  name  and  place  of 
abode  and  number  of  the  house,  if  said  to  be  num- 

i 

bered,  of  the  person  or  persons  by  whom  such  goods 
or  chattels  are  so  pawned,  pledged  or  exchanged,  and 
whether  such  person  is  a  lodger  or  housekeeper  as 
aforesaid,  by  using  the  letter  'L'  if  a  lodger,  and  the 
letter  'H'  if  a  housekeeper;  and  also  the  name  and 
place  of  abode  of  the  owner  or  owners  thereof,  accord- 
ing to  the  information  aforesaid,  and  upon  which  said 
note  or  memorandum  or  on  the  back  thereof,  shall  be 
moreover  fairly  written  or  printed,  the  name  and  place 
of  abode  of  the  pawnbroker,  giving  the  same."  The 
note  or  memorandum  thus  required  to  be  given  is  not 
an  accountable  receipt,  nor  would  any  one  suppose 
that,  by  the  words  of  the  enactment,  the  Legislature 
intended  that  an  accountable  receipt  for  the  goods 
should  be  given.  In  fact  all  that  is  required  is  a  note  or 
memorandum  of  an  entry  in  the  pawnbroker's  book, 
and  the  document  is  throughout  the  statute  referred 
to  as  a  "note  or  memorandum,"  and  not  as  a  receipt. 
The  ticket  does  not  on  the  face  of  it  purport  to  be  a 
receipt,  and  can  only  be  shewn  to  be  so  by  matter 
dehors  the  document  itself.  This  particular  ticket 
cannot  be  shewn  to  be  an  accountable  receipt  by  such 
matter,  inasmuch  as  it  was  only  produced  after  the 
goods  pawned  had  been  returned,  and  when  its  legal 
operation  was  exhausted. 
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1857.  Coleridge  J.— Is   not  a  ticket  of  this  kind  an 

FitChie'S  accountable  receipt  for  the  goods  at  the  time  when 
Case-  they  are  pledged  1  In  its  creation  it  acknowledges  the 
receipt  of  goods  for  which  the  pawnbroker  is  account- 
able. 

Monk.  Admitting  that  to  be  so,  in  this  case  the 
goods  had  been  returned  before  the  ticket  was  pro- 
duced ;  and  moreover  it  was  produced,  not  by  the 
person  who  would  on  its  production  be  entitled  to 
receive  the  goods,  but  by  the  pawnbroker  who  gave 
it,  and  when  it  could  not  be  made  an  accountable 
receipt  by  the  surrounding  circumstances. 

Cockburn  C.  J It  is  as  if  an  action  was  brought 

to  recover  the  goods  and  was  met  by  the  production 
of  a  forged  receipt. 

Monk.  This  document  may,  for  anything  which 
appears  on  the  face  of  it,  as  well  be  an  invoice  of 
goods  sold  as  a  receipt ;  and,  not  being  according 
to  its  tenor  a  receipt,  it  was  not  uttered  under  cir- 
cumstances which  would  make  it  so.  No  doubt 
certain  documents,  a  receipted  invoice  for  instance, 
are  within  the  statute,  though  in  order  to  explain  them 
reference  must  be  made  to  matter  dehors  the  docu- 
ments ;  but  I  submit  that  this  is  not  an  instrument  of 
that  kind. 

Coleridge  J.  referred  to  Regina  v.  Ion  (a). 

Monk.  In  that  case  the  prisoner  placed  a  forged 
receipt  for  poor  rates  in  the  hands  of  the  prosecutor, 
for  the  purpose  of  inspection  only,  in  order,  by  repre- 
senting himself  as  a  person  who  had  paid  his  rates, 
fraudulently  to  induce  the  prosecutor  to  advance 
money  to  a  third  person,  and  that  was  held  to  be  an 
uttering ;  but  the  distinction  to  be  drawn  is,  that,  in 
that  case,  the  receipt  purported  to  be  a  receipt  for  all 

(a)  2  Den.  C.  C.  475. 
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time;    but  here  the  ticket  was  an  acknowledgment      1857. 
of  a  temporary  possession  only  of  the  goods  till  the  "^ — — 
money  was  repaid,  and  the  money  having  actually     'cSe." 
been  repaid  and  the  ticket  returned,  it  had  lost  its 
operation  and  could  not  be  an  accountable  receipt 
within  the  statute. 

Coleridge  J. — You  must  look  at  the  character 
of  the  instrument  at  the  time  when  it  was  made. 
Suppose  the  prisoner  had  been  charged  with  forging 
instead  of  uttering  it,  would  it  be  the  less  an  account- 
able receipt  because  the  ticket  had  got  back  into  his 
hands  ? 

R.  A.  Cross,  for  the  Crown,  was  not  called  upon  by 
the  Court. 

Cockburn  C.  J — I  am  of  opinion  that  the  prisoner 
was  properly  convicted  upon  the  counts  charging  him 
with  uttering  an  "  accountable  receipt  for  goods." 
The  facts  are  plain.  A  woman,  JSlizabeth  Hopwood, 
pledged  with  the  prisoner  certain  goods,  and  the  pri- 
soner thereupon  gave  her  the  usual  ticket.  Her 
husband  afterwards  comes  to  the  prisoner  to  redeem 
the  goods  which  had  been  pledged  by  his  wife, 
pays  to  the  prisoner  the  amount  for  which  they  were 
pledged  and  the  interest,  delivers  to  him  the  pawn 
ticket  or  duplicate  and  receives  from  him  a  bundle 
which  was  supposed  to  contain  the  goods  which  had 
been  so  pledged,  but  it  afterwards  turned  out  that 
part  of  such  goods  only  had  in  fact  been  returned  to 
him.  On  this  the  husband  takes  proceedings  before 
the  magistrates,  under  the  14th  section  of  the  statute, 
to  compel  the  prisoner  to  deliver  up  the  goods,  and 
the  attorney  upon  that  occasion  produced  a  false  and 
fabricated  ticket.  That  ticket  must,  on  the  finding  of 
the  jury,  be  taken  to  have  been  produced  by  the 
attorney  with  the  full  sanction  of  the  prisoner ;  and 
such  production  was  as  much  an  uttering  by  him  as 


182  CROWN  CASES  RESERVED. 

1857.  if  he  had  delivered  it  with  his  own  hand.  Then 
FlTCHIE,s  comes  the  question,  is  the  instrument  an  accountable 
Case.  receipt?  I  am  of  opinion  that  it  is.  The  Pawn- 
brokers' Act  requires  that  a  note  or  memorandum  in 
certain  terms  shall  be  given  tc  the  person  pledging 
the  goods  ;  and  this  ticket  is  substantially  in  the  form 
required  by  the  Act.  It  is  a  receipt  for  the  goods 
pledged  with  the  pawnbroker,  upon  the  production  of 
which,  and  payment  of  the  principal  and  interest  due, 
the  party  would  be  entitled  to  demand  the  goods.  It 
is  therefore  clearly  an  accountable  receipt  for  goods 
within  the  statute. 

The  other  learned  Judges  concurred. 

Conviction  affirmed. 


1857#  REGINA  v.  JOHN  LEWIS. 


The  prisoner       The  following  case  was  reserved  and  stated  for  the 
was  convict-  consideration  and  decision  of  the  Court  of  Criminal 

ed  of  man- 

slaughter.       Appeal  by  Martin  B. 

IndtheT"       The   prisoner  was  indicted    at  the  last  Liverpool 

ceased  were    Assizes  for  manslaughter,  and  found  guilty.     He  was 

foreigners,  ,  ,  ,.       ,      .  .  » 

and  the  latter  a  Frenchman  by  birth,  and  a  naturalized  citizen  ot 
pool  from"^"  the  United  States  of  America,  and  not  a  subject  of 
injuries  in-     the  Queen.     On  the  21st  December,  1856,  he  shipped 

fhctedhythe  ,  ,     .         ,  .  J  ■      ^i        ir  •  -\r 

prisoner  on  on  board  the  American  ship  Guy  Mannering  at  JSew 

foreign  ship  York,  and  signed  articles  to  serve  as  an  able  seaman 

on  the  high  therein  on  a  voyage  from  thence  to  Liverpool.     The 

that  the     '  deceased,   George,  also  shipped  on   board  the  same 

not'cogniz-  vessel  at  New  York,  and  signed  articles  to  serve  as  a 

able  by  our  seaman    therein   for   the    same   voyage.     He    was   a 

the'convic-  German  by  birth,  and  not  a  subject  of  the  Queen. 

wrong38  The  (*uy  Mannering  was  American  owned,  commanded 
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by  an  American  master,  and  sailed  under  the  flag  of      1857. 
the  United  States.     Soon  after  the  commencement  of     Lewis's 
the  voyage  the  convict  and  others  exercised  much       Case- 
cruelty  towards  the  deceased.     The  last  act  of  cruelty 
proved   was   committed   four  days   before   the    Guy 
Mannering  arrived  at  Liverpool,  and  when  she  was 
upon  the  high  seas,  west  of  Cape  Clear  in  Ireland. 
The  Guy  Mannering  arrived  in  the  Mersey  in   the 
morning  of  the  12th  January,  1857,  and  the  deceased 
died  in  an  hospital  at  Liverpool  in  the  afternoon  of 
the   same   day,  in  consequence  of  the   cruelty  and 
violence  committed  upon  him  by  the  prisoner  and 
others  during  the  voyage.     The  question  upon  which 
I  request  the  opinion  of  the  Court  of  Criminal  Appeal 
is,  whether  the  convict  was  subject  to  be  tried  and 
convicted  at  the  assizes  for  Liverpool.     The  statute 
9  Geo.  4.  c.  34.  s.  8.   was  relied  upon  on  behalf  of 
the  prosecution. 

Samuel  Martin. 
April  5th,  1857. 

This  case  was  argued  on  25th  April,  1857,  before 
Cockburn  C.  J.,  Coleridge  J.,  Martin  B.,  Cromp- 
ton  J.  and  Willes  J. 

Aspinall  appeared  for  the  Crown;  no  counsel 
appeared  for  the  prisoner. 

Aspinall,  for  the  Crown.  The  question  is  whether, 
under  the  circumstances  of  this  case,  an  offence  was 
committed  cognizable  by  our  laws?  The  deceased 
and  the  prisoner  were  both  foreigners  serving  on 
board  a  foreign  vessel.  The  blow  which  caused  the 
death  was  struck  upon  the  high  seas,  and  the  deceased 
died  in  this  country.  In  Regina  v.  Conolly,  tried  at 
the  Liverpool  Spring  Assizes,  1856,  the  prisoner,  who 
was  convicted,  was  a  British  subject ;  but  in  all  other 
respects  the  facts  were  similar  to  those  in  the  present 
case.     It  may  be  admitted  that  the  Court  had  no 
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1857.  jurisdiction  unless  the  prisoner  is  triable  under  sect.  8 
lBWiS's  of  the  9  Geo.  4.  c.  31.,  which  enacts,  "  that  where 
Case.  any  person  being  feloniously  stricken,  poisoned,  or 
otherwise  hurt  upon  the  sea,  or  at  any  place  out  of 
England,  shall  die  of  such  stroke,  poisoning,  or  hurt 
in  England,  or  being  feloniously  stricken,  poisoned, 
or  otherwise  hurt  at  any  place  in  England,  shall  die 
of  such  stroke,  poisoning,  or  hurt  upon  the  sea,  or  at 
any  place  out  of  England,  every  offence  committed 
in  respect  of  any  such  case,  whether  the  same  shall 
amount  to  the  offence  of  murder  or  manslaughter  or 
of  being  accessory  before  the  fact  to  murder,  or  after 
the  fact  to  murder  or  manslaughter,  may  be  dealt 
with,  inquired  of,  tried,  determined  and  punished  in 
the  county  or  place  in  England  in  which  such  death, 
stroke,  poisoning,  or  hurt  shall  happen,  in  the  same 
manner  in  all  respects  as  if  such  offence  had  been 
wholly  committed  in  that  county  or  place."  It 
would  appear  that  the  Legislature  intended  by  this 
enactment  to  make  a  foreigner  liable  to  our  law  in 
cases  of  this  kind.  In  1  East's  P.  C.  365,  it  is  said, 
"  It  seems  to  have  been  a  matter  of  great  doubt 
whether  the  killing  of  one,  who  died  at  land  of  a 
wound  received  at  sea,  could  be  inquired  of  by  the 
common  law  (certainly  not,  at  least  by  the  ordinary 
commissions  of  oyer  and  terminer  within  a  county), 
because,  though  the  place  where  the  stroke  was  given 
might  pertain  to  the  realm  of  England,  yet  not  being 
within  the  body  of  any  county,  no  venire  could  come 
from  thence,  neither  could  the  admiral  inquire  of  it, 
because  the  death  happened  out  of  his  jurisdiction." 
The  passage  goes  on  to  shew,  that  the  inquiry  could 
not  be  by  special  commissioners  under  27  Hen.  8. 
c.  4.,  or  28  Hen.  8.  c.  15.,  which  are  confined  to 
murders  at  sea,  and  that  it  could  not  be  inquired  of 
by  the  constable  and  marshal,  which  was  the  opinion 
of  Lord   Coke,  founded  on  the  statute   13  Rich.  2. 


Case. 
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stat.  2.     But  (says  East)  according  to  Lord  Hale,  it       1857. 
might  be  determined  in  B.  R.,  sitting  in  the  county     Lewis's 
where  the  party  died,  or  by  a  special  commission  of 
oyer  and  terminer;  and,  after  intimating  that  33  Hen. 
8.  c.  23.  might  perhaps  extend  to  such  a  case,  East 
goes  on  to  say  (p.  336),  that  for  taking  away  all  doubts 
2  Geo.  2.  c.  21.  was  passed,  which  contains  provisions 
that  where  any  person  shall  be  feloniously  stricken  or 
poisoned  upon  the  sea  and  shall  die  of  the  same  in 
England,  he  may  be  tried  in  England.    The  last  men- 
tioned statute  was  repealed  by  9  Geo-  4.  c.  31.,  and 
section  8  of  that  statute  contains  the  provision  I  have 
before  referred  to,  which   would   seem  in   terms  to 
apply  to  this  case,  except  that  the  words  "  feloniously 
stricken"  create  a  difficulty  in  construing  the  section 
so  as  to  include  the  subjects  of  a  foreign  State.     The 
7th  section  of  the  same  statute  provides  that  British 
subjects  may  be  tried  in  England  for  murder  or  man- 
slaughter committed  abroad.  • 

Coleridge  J. — Before  coming  to  the  construction 
of  the  statute  we  must  consider  whether  we  have  any 
right  to  legislate  here  for  foreigners  on  board  ships 
upon  the  high  seas.  How  can  we  say  whether  one 
foreigner  wounding  another  on  the  high  seas  commits 
a  felony  ?  Suppose  by  the  law  of  a  State  the  murder 
of  a  subject  was  not  a  capital  offence,  should  we  have 
power  to  say  that  when  committed  on  the  high  seas 
by  a  foreigner  we  had  the  right  to  make  it  capital  ? 

Martin  B. — Suppose  all  that  occurred  had  taken 
place  on  board  a  French  ship,  would  the  prisoner  be 
triable  by  French  or  English  law  ? 

Crompton  J. — It  would  be  a  felonious  stroke  if 
given  by  a  British  subject,  but  there  can  be  no  right 
to  make  it  so  against  the  subject  of  another  State. 

Cockburn  C.  J It  seems  to  me  that  the  7th  and 

8th  sections  must  be  taken  together,  and  that  the 
8th  section  relates  to  the  same  class  of  persons  as  the 
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1857.      7th,  namely,  British  subjects;    and   therefore  there 
Lewis's     was  no  jurisdiction  to  try  this  case. 
Case.  Coleridge  J. — I  am  entirely  of  the  same  opinion. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  on  2nd 
May,  1857,  by 

Willes  J. — We  are  of  opinion  that  the  conviction 
is  wrong,  and  ought  to  be  quashed.  I  should  say 
that,  although  my  brother  Crompton  concurs  in  this 
judgment,  he  is  not  answerable  for  the  reasoning  on 
which  it  is  founded.  The  rest  of  the  Court  think  the 
reasons  right. 

The  8th  section  of  9  Geo.  4.  c.  31.  was  obviously 
intended  to  prevent  a  defeat  of  justice  which,  without 
it,  might  have  arisen,  from  the  difficulty  of  trial,  in 
cases  of  homicide  where  the  death  occurs  in  a  different 
place  from  that  at  which  the  blow  causing  it  was 
given,  and  that  section  ought  not  therefore  to  be 
construed  as  making  a  homicide  cognizable  in  the 
Courts  of  this  country  by  reason  only  of  the  death 
occurring  here,  unless  it  would  have  been  so  cogni- 
zable in  case  the  death  had  ensued  at  the  place  where 
the  blow  was  given,  which  the  homicide,  in  this 
particular  case,  would  have  been,  by  the  7th  section, 
if  the  offender  had  been  a  British  subject,  but  not 
otherwise. 

In  the  present  case  the  injury  which  caused  the 
death  was  inflicted  by  one  foreigner  upon  another  on 
board  a  foreign  vessel  upon  the  high  seas ;  and  con- 
sequently, if  death  had  then  and  there  followed,  no 
offence  cognizable  by  the  law  of  this  country  would 
have  taken  place. 

The  8th  section  of  9  Geo.  4.  c.  31.  therefore  is  in- 
applicable, and,  unless  it  be  applicable,  the  conviction 
cannot  be  sustained.  It  must  therefore  be  quashed,  and 
the  prisoner  discharged.  Conviction  quashed. 
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REGINA  v.  CHARLES,  FITCH.  1857. 

The  following  case  was  reserved  on  the  Norfolk  The  prisoner 
Spring  Circuit,    1857,   at  Bury,    by  Erle   J.,   and  ^°ann/iet" 
stated  by  him  for  the  consideration  and  decision  of  indictment 
the  Court  of  Criminal  Appeal.  whKteaiing 

The  indictment  was  for  larceny,  stealing  a  bonnet,  "JgXe^ro- 
boots,  goloshes,    the   property  of  James  Reeve;  the  pertyof  the 
verdict  was  guilty.   The  facts  were,  that  the  prisoner,  appeared  that 
being  a  lodger  in  Reeve's  house,  agreed  with  his  wife  ^o^od"^' 
that  they  should  go  away  and  live  together  in  adultery,  in  the  house 
He  went  away  leaving  the  husband  and  wife  together,  °utor?  agreed 
then  the  husband  went  out  to  work  and  then  the  wife  ^*t^"wi,e 
went  after  the    prisoner.     They  were   followed    and  should  go 
overtaken  on  the  road  in  company  together  and  he  together  hT 
was  apprehended,  and  at  that  time  he  was  carrying  a  ^h^risoner 
band-box  containing  goloshes  and  boots,  the  wearing  left  the  house 
apparel  of  the  wife  of  the  prosecutor,  and  so  in  law  *]?  the  prose- 
his  property.    The  judgment  was  respited,  the  prisoner  "Jf^0!^" 
remaining  in  custody  till  the  opinion  of  this  Court  they  were 
could  be  taken  on  the  question,  whether  on  these  facts  thTroadhT 
the    conviction    was    right.      See  Thompson's  Case,  "™mJg*J  the 
1  Den.  C.  C.  R.  549 ;    Featherstone,  Dears.  C.  C.  R.  prisoner 

ofiQ  carrying  a 

003.  band-box 

W-  ERLE.  containing 
the  articles 
mentioned  in 

This  case  was  considered  on  2nd  May,  1857,  by  ^Sg, 
Cockburn  C.  J.,  Coleridge  J.,  Crowder  J.,  Willes  in  fac't,  parj.' 

'  of  the  wear- 

J.  and  BRAMWELL  B.  ing  apparel 

No  counsel  appeared  for  the  Crown.  cutor^s  wife*' 

Tozer  appeared  for  the  prisoner,  and   contended  Held, that  the 

rr  r  ™  conviction 

that  the  conviction  was  wrong  on  two  grounds,    rirst,  waawrong. 
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1857.       that  there  was  no  larcenous  taking  by  the  prisoner ; 
FlTCH.s      and  secondly,  that  the  goods  charged  to  have  been 
Case-       stolen  were  the  wearing  apparel  of  the  wife. 

Cockburn  C.  J.— In  the  cases  referred  to  the  pri- 
soner took  away  the  money  of  the  husband ;  but  here 
he  was  only  assisting  in  carrying  away  the  necessary 
wearing  apparel  of  the  wife. 

Tozer  referred  to  Regina  v.  Rosenberg  (a).  He  was 
then  stopped  by  the  Court. 

Cockburn  C.  J.— We  all  agree  that  this  conviction 

cannot  be  sustained. 

Conviction  quashed. 

(a)  1  Car.  &  K.  233.     See  also  are  the  words  of  the  paragraph  :— 

Clark's  Case,  1  Moo.  C.  C.  376,  "  If  a  married  woman  shall  deliver 

note  (a) ;   Rex  v.  Tolfree,  1   Moo.  to   her   adulterer    her    husband's 

C.C.  243;  Dalton's  Justice,  ch.  1 57,  goods,  this  is  felony  in  the  adul- 

parag.  17,  p.  504,  ed.  1727-    These  terer." 


1857.  REGINA  v.  RICHARD  HUGHES. 


The  prisoner  The  following  case  was  reserved  and  stated  for  the 
TnnT^n"   consideration  and  decision  of  the  Court  of  Criminal 

6(1  OH  all  III"* 

dictmentfor    Appeal  by  Bramwell  B. 

perjury  on  the  '  .  .    .     „  .     ,.        ■■      . 

hearing  of  an  I  he  prisoner  was  convicted  betore  me  at  the  last 
affil'^1       Assizes  for Merionethshire,  on  an  indictment  for  perjury 

summons.  '  r     •>      •> 

The  applicant 

for  the  summons  had  returned  from  service  to  the  house  of  her  parents  to  be  confined ; 
and,  after  remaining  there  for  eight  months,  during  which  time  she  had  no  other  home, 
she  went  to  lodge  at  D.  for  the  purpose  of  affiliating  her  child.  D.  was  not  in  the  same 
petty  sessional  division  as  the  residence  of  her  parents  ;  but  she  went  to  D.,  not  fraudu- 
lently or  for  any  improper  reason,  but  from  motives  of  convenience ;  and  after  lodging 
at  D.  for  three  weeks  she  applied  for  and  obtained  the  summons  in  the  petty  sessional 
division  in  which  D.  was  situate.  She  stated  that  she  meant  to  leave  D.  immediately 
after  the  order,  and  she  did  leave  the  day  after  the  order  was  made  and  went  into  service 
without  returning  to  her  parents.  The  jury  found  she  had  no  other  home  than  D.,  and 
that  she  was  residing  there  if  in  point  of  law  she  could,  under  the  circumstances,  be 
considered  to  be  so.  Held,  that  her  residence  was  at  D.,  and  therefore  that,  the  magis- 
trates of  the  petty  sessional  division  in  which  D.  was  situate  having  jurisdiction,  the 
conviction  was  right. 
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on  an  affiliation  summons.     The  statutes  are  7  &  8       1857. 
Vict.  c.  101.  s.  2,  and  8  &  9  Vict.  c.  10.  s.  10.     The    Hughes's 
applicant,  the  mother  of  the  child,  had  been  in  service,       Case- 
where  she  continued  till  she  returned  to  her  parents 
to  be  confined.     She  was  delivered  of  a  child  March 
21st,1854,  and  continued  to  reside  with  her  parents  till 
November,  1854,  and  during  that  time  had  no  other 
home.     She  then  went  to  lodge  at  Dolgelly  for  the 
purpose  of  affiliating  the  child.     The  Petty  Sessional 
Division  to  which  she  applied  included  Dolgelly,  but 
did  not  include  the  residence  of  her  parents.     Her 
going  to  Dolgelly  and  lodging  there  was  not  frau- 
dulent or  for  any  improper  reason,  but  because  the 
magistrates  met  in  the  town,  and  it  was  more  conve- 
nient for  her  than  to  go  a  distance  from  the  home  of 
her  parents  to  the  place  of  meeting  of  the  magistrates 
for  the  division  in  which  her  parents  resided.     After 
the  order  of  affiliation  she  went  into  service  without 
returning  to  her  parents.     She  stated  she  could  not 
go  back  to  her  parents  as  they  had  nothing  for  her  to 
do,  but  that  she  meant  to  leave  immediately  after  the 
order  was  made,  and  that  she  did  leave  the  next  or 
following  day.     The  summons  was  applied  for  and 
issued  December  the  5th,  three  weeks  after  she  first 
came  to  lodge  at  Dolgelly.     The  jury  found  she  had 
no  other   home    than    Dolgelly,    and    that  she    was 
residing  at  Dolgelly,  if  in  point  of  law  she  could, 
under  the  circumstances,  be  considered  to  be  so.     It 
was  objected  that  she  was  not  residing  within  the  Petty 
Sessional  Division  to  which  she  had  applied,  and  con- 
sequently that   the  magistrates  had   no  jurisdiction. 
I  reserved  that  question  for  the  Court  of  Criminal 
Appeal,  but  passed  sentence  on  the  prisoner. 

G.  Beamwell. 

This  case  was  argued  on  2nd  May,  1857,  before 
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1857.       Cockbubn  C.  J.,  Coleridge  J.,  Crowder  J.,  Willes 
Hughes.s    J.  and  Bramwell  B. 
Case  Morgan  Lloyd  appeared  for  the  prisoner  ;  no  counsel 

appeared  for  the  Crown. 

Morgan  Lloyd,  for  the  prisoner.  The  question  is 
whether  the  mother  of  the  child  was  residing  at  Dol- 
gelly  at  the  time  when  she  applied  for  the  summons ; 
unless  she  was,  the  magistrates  had  no  jurisdiction, 
and  therefore  the  offence  of  perjury  was  not  com- 
mitted. I  contend  that  her  residence  at  that  time  was 
with  her  parents ;  her  residence  at  Dolgelly  was  not 
sufficiently  permanent  to  satisfy  the  requirements  of 
the  statute. 

Cockburn  C.  J.—  I  should  agree  with  you  if  it  was 
stated  that  she  intended  to  go  back  to  her  parents; 
but  she  went  into  service,  and  there  is  nothing  in 
the  case  to  shew  that  she  intended  to  go  back  to  her 
parents. 

Crowder  J. — Where  did  she  reside  ? 
M.  Lloyd.  With  her  parents,  and  she  only  left 
that  residence  for  a  temporary  purpose,  namely  for 
the  purpose  of  affiliating  the  child.  I  can  find  no 
definition  of  the  word  residence,  but  at  all  events  it  is 
essential  that  the  being  in  a  place  should  have  some- 
thing permanent  about" it,  and  not  be  merely  of  a 
temporary  character.  No  doubt  when  she  left  her 
father  and  mother  she  intended,  after  her  application 
to  the  justices,  to  return  to  the  district. 

Cockburn  C  J.— That  is  not  stated  in  the  case, 
but  assuming  it  to  be  so  there  was  no  animus  redeundi 
to  her  father's  house. 

M.  Lloyd.  That  is  not  necessary.  It  is  sufficient 
if  there  be  the  animus  redeundi  to  the  district ;  and  it 
is  clear  that  there  was,  for  she  went  to  Dolgelly  to 
apply  for  the  order,  and  for  nothing  else.  The  object 
of  the  statute  was  to  compel  the  mother  to  apply  for 
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the  order  in  a  district  where  she  is  known,  and  to  1857. 
prevent  a  woman  from  running  about  the  country  and  Hughes's 
applying  for  an  order  at  any  place  she  may  choose.  Case# 
If  it  had  been  intended  that  a  mere  temporary  resi- 
dence should  be  sufficient,  nothing  would  have  been 
easier  than  for  the  Legislature  to  have  used  the  words 
"  wherever  she  shall  happen  to  be,"  and  so  have  shown 
such  intention.  The  provision  was  in  fact  framed 
upon  consideration  of  the  convenience  of  both  parties 
concerned.  For  the  woman  it  was  convenient  that 
she  should  be  able  to  apply  at  the  place  where  she 
resided,  and  to  compel  the  man  to  attend  there  how- 
ever distant  his  residence  might  be,  while,  on  the 
other  hand,  the  man  was  saved  from  the  inconvenience 
and  injustice  which  must  arise  if  the  woman  could  go 
to  any  distance  and  compel  his  attendance  there.  If 
this  residence  is  sufficient,  a  woman  lodging  in  London 
might  go  to  Liverpool  with  the  intention  of  returning 
to  London  (though  not  to  her  lodgings)  and  obtain  an 
order  at  Liverpool.  Such  a  proceeding  would  clearly 
be  a  fraud  upon  the  statute,  the  intention  of  which 
was  that  she  should  apply  at  a  place  where  she  was 
reasonably  known  ;  at  all  events  that  she  should  not 
apply  at  a  distant  place  where  she  was  unknown,  and 
to  which  she  went  for  the  express  purpose  of  making 
the  application. 

Coleridge  J Is  it  the  less  a  residence  because  she 

went  to  Dolgelly  and  resided  there  for  the  purpose  of 
obtaining  the  order  ?  To  enable  you  to  obtain  the 
advantage  of  some  schools  a  residence  in  a  particular 
town  is  necessary.  Is  it  the  less  a  residence  in  the 
town  because  a  parent  goes  and  resides  there  for  the 
purpose  of  obtaining  the  advantages  of  the  school? 

M.  Lloyd— It  could  not  be  said  that  the  parent 
lost  his  former  and  permanent  residence  by  doing  so. 
Here  the  woman  going  to  Dolgelly  wa9  simply  a  person 

VOL.  I.  Q 


192  CROWN  CASES  RESERVED. 

1857.  going  of  an  errand.  It  was,  as  was  said  by  Lord  Terayon 
HuGHE's,s  in  Rex  v.  The  Duke  of  Richmond  (a),  "  a  mere  passage 
Case.  residence."  It  is  the  same  as  if  the  application  had 
been  made  on  the  first  day  she  went  to  Dolgelly  ;  she 
went  for  that  purpose,  and  that  purpose  only ;  if  she 
had  gone  there  bond  fide  for  another  purpose  the 
question  might  have  arisen,~-how  long  must  she  have 
resided  there  in  order  to  constitute  a  sufficient  resi- 
dence ?  But  here  it  is  the  same  as  if  she  had  made 
the  application  the  moment  she  arrived  there. 

Coleridge  J. — Where  could  she  have  applied  at 
the  time  when  she  did  apply?  She  says  she  had 
left  her  father's  house,  and  that  she  could  not  go  back, 
as  her  parents  had  nothing  for  her  to  do.  If  you  are 
right  I  think  it  comes  to  this,  that  there  was  no  place 
where  she  could  have  applied. 

M.  Lloyd.  I  contend  that  she  resided  with  her 
father,  and  merely  went  to  Dolgelly  for  the  temporary 
purpose  of  obtaining  the  order.  When  she  formed 
the  intention  of  applying,  and  when  she  took  the  first 
step  towards  applying  by  leaving  home,  she  was  with 
her  father  and  mother.  It  has  been  decided,  in  Regina 
v.  Cooke  and  Another  (b),  that  a  woman  may  make  an 
application  of  this  kind  after  a  former  application  has 
been  dismissed  on  the  merits,  and  if  she  can  make 
such  an  application  not  only  as  often  as  she  pleases, 
and  also  at  any  place  to  which  she  may  choose  to  go 
for  that  purpose,  she  may  harass  a  man  by  continual 
and  distant  applications.  This  is  a  new  point,  and  it 
is  one  of  great  importance. 

Cockburn  C.  J.— We  are  all  agreed  that  this 
conviction  was  right.  I  agree  that  it  is  not  competent 
to  a  woman  fraudulently  to  go  to  another  place  to 
affiliate  her  child   for  the  purpose  of  avoiding  the 

(a)  6  T.  R.  560.  (6)  2  Den.  C.  C.  462. 
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jurisdiction  in  which  she  resides,  or  for  the  purpose       1857. 
of  harassing  the  defendant ;  but  here  it  is  expressly    HuGHEg,s 
found  that  she  did  not  go  out  of  the  district  in  which        Case, 
her  parents  resided  for  any  purpose  of  that  kind.     The 
magistrates  met  in   Dolgelly,   and  therefore  it  was 
more   convenient  to  her  to  go  there.     It  does  not 
appear  that  she  intended  to  return  to  the  district 
which  included  the  residence  of  her  parents.     She 
resided  at  Dolgelly  when  she  made  the  application, 
and  the  jury  find  that  at  that  time  she  had  no  other 
home ;  she  was  therefore  residing  at  Dolgelly. 

Coleridge  J I  am  of  the  same  opinion.  Mr.  Lloyd 

relied  on  the  woman's  purpose  in  going  to  reside  at 
Dolgelly ;  suppose  she  had  gone  there  for  that  purpose 
and  for  no  other,  and  when  she  arrived  there  she  got 
a  place,  and  stayed  there  for  twelve  months,  it  will  not 
be  said  she  would  not  then  have  resided  there ;  the 
mere  purpose  for  which  she  went  will  not,  in  the 
absence  of  fraud,  prevent  the  place  from  being  her 
residence. 

Crowder  J The  jury  having  found  the  woman 

had  no  other  home,  she  must  be  residing  at  Dolgelly. 
Willes   J She   was   neither   actually   nor  con- 
structively residing  with  her  parents. 

Bramwell  B. — Every  woman  resides  somewhere. 
The  jury  have  found  she  did  not  reside  anywhere  else, 
so  that"  unless  she  resided  at  Dolgelly  she  resided 

nowhere. 

Conviction  affirmed . 


Q  2 
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1857.         REGINA  v.  FREDERICK  TOOLE  and  Others. 


Theprisoners  The  following  case  was  reserved  and  stated  for  the 
rdofCfeiony"  consideration  and  decision  of  the  Court  of  Criminal 
ESS"  Appeal  by  Channell  B. 

Christian  Frederick  Toole,  Ambrose  Lee,  and  John  Reading 

pr^ecutorhe  were  tried  before  me  at  the  last  Assizes  for  the  county 
was  the  state-  0f  j£ent  on  a  ^^^  0f  feloniously  assaulting  Thomas 

ment  of  a  °  J  "?, 

witness,  who  Bent  on  the  19th  February,  1857,  and  stealing  from 
had  seean  the  his  person  a  watch  his  property.  The  three  prisoners, 
prosecutor      on  t^e  nior]jt  0f  the  18th  or  morning  of  the  19th  of 

sign  his  name  °  a  •   l        1 

to  the  charge  February,  in  a  public  street  at  Chatham,  violently 

pn™oners,and  assaulted  a  person  then  known  to  the  several  witnesses 

tohisdeposi-  cane(j  for  the  prosecution,  and  who  was  described  by 

the  commit-  them  in  their  evidence  as  Lieutenant  Sent,  of  the 

trateH.agBoth  Royal  Marines,  of    her    Majesty's    ship    Iris,    then 

those  docu-  fitting  out  at  Sheerness.     For  the  purposes  of  this  case 

ments  were  °  •       * 

produced  to  it  is  to  be  taken  that,  from  the  person  so  known  as 
butoniy'so  Lieutenant  Bent,  the  three  prisoners  stole  a  watch  his 
muchofthem  property.     Lieutenant  Bent  was  not  called  at  the  trial. 

was  read  as      *       *        ■'  .  . 

shewed  that  It  was  proved  that  at  the  time  of  the  trial  he  was  in 
signed"3%o-  service  in  foreign  parts  on  board  the  Iris.  After 
mas  Bent."      the  case  for  the  prosecution  was  closed,  it  was  objected 

1  he  witness      it.. 

then  said,  by  the  counsel  for  the  prisoners  that  no  proof  had  been 
signatures*^  g'ven  °f  the  Christian  name  of  the  prosecutor  as 
those  docu-     described  in  the  indictment.    The  prosecutor's  counsel, 

ments  ne  ,  r 

knew  the  by  permission,  recalled  a  witness  named  Richard 
EameTaf8  Hulse-  He  deposed  as  follows :— I  know  Lieutenant 
buuhatBe"<;  Bent'  °f  the  Royal  Marines-     I  saw  him  sign  his  name 

except  from 

having  seen  him  sign  his  name  on  those  two  occasions,  he  had  no  knowledge  of  his 
Christian  name.  Held,  that  this  was  admissible  and  sufficient  evidence  of  the  Christian 
name  of  the  prosecutor,  and  that  the  conviction  was  right. 
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twice.  I  saw  him  sign  this  writing.  [The  writing  1857. 
referred  to  was  a  complaint  and  charge  in  respect  of  Toole's 
the  same  assault  and  stealing,  for  which  the  prisoners  Case- 
were  tried  before  me,  and  was  made  by  Lieutenant 
Bent  against  the  prisoners  before  certain  magistrates 
of  the  county  of  Kent.']  I  saw  him  sign  it  at  the 
magistrate's  office.  He  signed  it  on  Friday  the  20th 
of  February.  On  the  following  day  I  saw  Lieutenant 
Bent  sign  this  writing.  He  did  so  in  the  presence  of 
the  prisoners.  [This  last  writing  was  the  deposition 
of  Lieutenant  Bent  in  support  of  the  same  charge,  and 
was  taken  before  the  magistrates  in  the  presence  of  the 
prisoners.]  From  these  signatures  I  know  his  name 
to  be  Thomas  Bent.  On  cross-examination  the  witness 
stated,  Except  so  far  as  I  know  the  fact  from  having 
seen  Lieutenant  Bent  sign  his  name  on  these  two 
occasions,  I  know  nothing  about  his  Christian  name. 
So  much  only  of  the  complaint  and  deposition  was 
then  read  as  showed  that  the  papers,  so  proved  to  have 
been  signed  by  Lieutenant  Bent  in  the  presence  of  the 
witness  Hulse,  had  been  signed  "  Thomas  Bent." 
The  prisoner's  counsel  objected  to  the  admissibility  of 
any  part  of  either  of  the  documents  for  any  purpose. 
The  above  is  the  only  evidence  of  the  name  of  the 
prosecutor  as  laid  in  the  indictment.  I  reserved  for 
the  opinion  of  the  Court  the  question  as  to  the  admis- 
sibility, and,  if  admissible,  the  sufficiency  of  the 
evidence. 

The  jury  found  the  prisoners  guilty.  I  respited 
sentence  upon  the  conviction,  and  the  prisoners  are  in 
custody. 

The  question  for  the  opinion  of  the  Court  is,  Whether 
the  above  evidence  was  admissible  and  sufficient 
evidence  to  prove  the  name  of  the  prosecutor  as  laid  in 

the  indictment  ? 

W.  F.  Channell. 
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1857.  This  case  was  argued  on   2nd  May,    1857,  before 

Toole's       CoCKBURN  C.  J.,  COLERIDGE  J.,  CrOWDER  J.,  WlLLES 

Casei       J.  and  Bramwell  B. 

Bushby  appeared  for  the  prisoner  Reading.  No 
counsel  appeared  for  the  Crown  or  for  the  other 
prisoners. 

Bushby.  There  was  no  "legal  evidence  of  the 
Christian  name  of  the  prosecutor,  inasmuch  as  the 
documents  in  question  ought  not  to  have  been  admitted 
to  prove  it.  Neither  the  charge  nor  the  deposition 
was  admissible  in  evidence,  the  prosecutor  not  being 
dead,  or  insane,  or  unable  to  travel. 

Coleridge  J. — The  depositions  were  not  put  in. 
Suppose  the  evidence  had  been,  "  I  saw  him  write  a 
letter ;  this  is  the  letter." 

Bushby.  If  they  were  not  admissible,  parol  evi- 
dence of  their  contents  was  not'  admissible.  The 
witness  might  have  been  allowed  to  prove,  the  fact  that 
he  saw  the  prosecutor  put  pen  to  paper,  but  not  that 
he  wrote  "  Thomas  Bent."  What  was  there  written 
could  only  be  evidenced  by  the  writing  itself,  and  that 
writing  was  not  admissible.  In  the  case  suggested  as 
to  the  letter,  the  letter  must  have  been  put  in  to  show 
what  he  had  written. 

Bramwell  B — Suppose  the  witness,  instead  of 
seeing  the  prosecutor  write  his  name,  had  heard  him 
make  in  open  Court  a  solemn  affirmation  in  that 
name. 

Bushby.  What  the  prosecutor  signed  would  be 
evidence  against  himself,  but  not  against  third  parties ; 
there  are  often  circumstances  which  induce  a  person 
to  conceal  his  real  name. 

Coleridge  J.  That  observation  applies  to  the  value 
of  the  evidence,  not  to  its  admissibility. 

Bushby.  Strict  proof  is  required  of  the  Christian 
name  in  order  that  the  prisoner  may  be  able  to  plead 
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autrefois  acquit,  or   autrefois  convict.     The  learned       1857. 
counsel  referred  to  Lord  Cardigan's  case.  Toole,8 

Cockburn  C.  J.— We  do  not  say  that  the  docu-  Case- 
merits  were  receivable  in  evidence,  nor  were  they  so 
received.  But  we  have  no  doubt  that  the  statement 
of  a  man  who  has  seen  another  sign  a  document  is 
admissible  as  evidence  of  the  name  of  that  other, 
although  no  doubt  it  is  evidence  open  to  observation 
to  the  jury.  The  conviction  therefore  must  be 
affirmed. 

Conviction  affirmed. 


REQlNA  v.  ANDREW  M'PHERSON.  1857. 


The  following:  case  was  reserved  and  stated  for  the  The  prisoner 

,,..  piy-i  /-1   •     •      1    was  indicted 

consideration  and  decision  01  the  Court  01  Criminal  for  breaking 
Appeal,  by  the  Recorder  of  Manchester.  SwaE? 

Andrew  M'Pherson  was   tried    before  me  at  the  house  and 
Manchester  City  Sessions,   on   the   28th  February,  therein  cer- 
1857,  on  an  indictment  for  breaking  and  entering,  Jj£$2fe 
on  the  19th  February,  1857,  the  dwelling-house  of  the  indict- 

, .      .  *      ,  1  1  ■  Ai  ment,  the 

Mark  Fowler,  at  Manchester,  and   stealing  therein  pr0pertyof 
eight  silver  spoons,  eight  other  spoons,  one  dress,  one  *e  P™"6^ 
umbrella,  two  waistcoats,  two  brooches,  and  one  pair  time  of  the 

„,  ,  rirt/n-  breaking  and 

of  stays,  his  property,  of  the  value  ot  101.     Prisoner  entering  the 

pleaded  not  guilty.  led  weren't 

The  latter  end  of  January  the  prosecutor  went  to  in  the  house, 

1  .  rri_       u  ;„    hut  there 

spend    some   time   in   the  country.      Ihe    house   in  wereother 
Manchester  was    locked    up    and    left   without    any  ^A^\y 

of  the  prose- 
cutor. The  jury  acquitted  the  prisoner  of  the  felony  charged,  but  fo"nd,>™ /"^f.^ 
breaking  and  entering  the  dwelling-house  of  the  prosecutor,  and  atternphng  *  >st em A » 
goods  therein.  Held,  that  the  conviction  was  wrong,  as  there  was  no  attempt  to  comma 
the  "felony  charged"  within  the  meaning  of  section  9  of  14  &  15  Vict.  c.  iuu. 
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1857.  person  in  it.  His  wife  came  over  to  Manchester 
■m.Phbb.    generally  once  a  week  to  see  that  all  was  safe,  and 

S°N'3  the  last  time  she  was  there  before  the  19th  of  February 
aSe'  was  on  Wednesday  the  11th.  The  house  was  then  all 
right,  and  all  the  articles  mentioned  in  the  indictment 
safe  and  in  the  places  where  she  had  left  them.  On 
the  19th  of  February,  a  little  after  five  o'clock  in 
the  evening,  prisoner  and  another  man  with  him 
were  standing  at  the  front  door  of  prosecutor's  house. 
Prisoner  was  next  to  the  door,  which  he  unlocked, 
opened  and  went  into  the  house,  and  the  other  man 
followed  him  into  the  house  and  pushed  the  door  to 
behind  him.  The  witness  who  saw  this  went  directly 
to  a  Mr.  Lord,  who  lived  next  door  but  one  to  the 
prosecutor,  and  he  went  instantly  to  prosecutor's 
house.  The  door  was  not  fastened.  He  pushed  it 
open  and  went  in,  and  saw  the  prisoner  coming  down 
stairs,  and  called  out  to  him,  Hollo !  what  are  you 
doing  there?  On  his  calling  out  the  other  man  who 
had  entered  with  the  prisoner  came  out  of  the  kitchen, 
rushed  forcibly  past  the  witness  in  the  lobby,  got  out 
at  the  front  door  and  escaped.  The  prisoner  ran 
down  the  stairs  and  made  for  the  back  door.  The 
witness  followed,  caught  hold  of  his  coat  lap  just  as 
he  got  out  of  the  door,  prisoner's  coat  lap  slipped 
through  his  hand,  but  he  followed  him,  and  prisoner 
fell  about  eighty  yards  from  the  house,  and  the  witness 
secured  him.  Upon  the  prisoner  nothing  whatever 
was  found  except  a  skeleton  key  with  which  he  had 
unlocked  the  prosecutor's  door.  The  man  who  came 
out  of  the  kitchen  had  nothing  in  his  hand,  and 
nothing  had  been  taken  out  of  the  kitchen.  On 
examining  the  house,  after  the  prisoner  was  taken,  the 
rooms  up  stairs  were  all  in  confusion,  things  were  very 
much  upset,  drawers  broken  open,  and  to  such  an 
extent,  both  there  and  in  the  parlour  down  stairs,  as 
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to  make  it  quite  impossible  that  all  this  could  have  1857. 
been  done  by  the  prisoner  and  his  companion  between  m'Pher- 
the  time  that  they  entered  the  house  and  the  time  a°^ 
when  they  were  disturbed  by  Lord,  which  could  not 
have  been  more  than  from  two  to  three  minutes.  All 
the  articles  mentioned  in  the  indictment  were  missing, 
and  all  of  them,  with  the  exception  of  the  umbrella, 
which  was  taken  from  the  parlour,  had  been  ta"ken 
from  different  rooms  up  stairs ;  and  the  jury  were  of 
opinion  that  all  the  articles  mentioned  in  the  indict- 
ment had  been  stolen  from  the  house  by  some  person 
or  persons,  whom  they  could  not  say,  before  the  time 
when  the  prisoner  so  broke  and  entered  it  as  aforesaid. 
There  were  other  goods  and  chattels  of  prosecutor's 
still  remaining  in  the  house  which  the  prisoner  might 
have  taken. 

The  jury,  by  their  verdict,  found  that  the  prisoner 
was  not  guilty  of  the  felony  charged,  but  that  he  was 
guilty  of  breaking  and  entering  the  dwelling-house  of 
the  prosecutor,  and  attempting  to  steal  his  goods 
therein. 

The  question  for  the  opinion  of  the  Court  is,  Whether 
this  verdict  can  be  supported  on  this  indictment,  none 
of  the  articles  named  in  the  indictment  having  been 
in  prosecutor's  house  at  the  time  it  was  so  broken 
and  entered  by  the  prisoner? 

Sentence  is  deferred.    The  prisoner  remains  in  gaol. 
R.  B.  Armstrong, 

Recorder  of  Manchester. 

This  case  was  argued  on  2nd  May,  1857,  before 
Cockburn  C.  J.,  Coleridge  J.,  Crowder  J.,  Willes 
J.  and  Bramwell  B. 

Samuel  Taylor  appeared  for  the  Crown  ;  no  counsel 
appeared  for  the  prisoner. 

S.  Taylor,  for  the  Crown.     The  point  is,  can  ^he 


Case. 
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1857.  prisoner,  under  the  circumstances  here  stated,  be 
m.Pheb_  convicted  of  attempting  to  commit  the  felony  charged 
son's  in  this  indictment  ?  The  particular  felony  charged  is 
the  breaking  and  entering  the  dwelling-house  of  the 
prosecutor,  and  stealing  therein  the  articles  enume- 
rated in  the  indictment,  but  none  of  such  articles  were 
in  the  prosecutor's  house  at  the  time  when  it  was 
broken  and  entered  by  the  prisoner.  I  contend  that 
the  prisoner  can,  under  section  9  of  the  14  &  15  Vict. 
c.  100.,  be  convicted  of  an  attempt  to  commit  the 
felony  charged.  That  section  enacts,  "  that  if  on  the 
trial  of  any  person  charged  with  any  felony  or  misde- 
meanor it  shall  appear  to  the  jury  upon  the  evidence 
that  the  defendant  did  not  complete  the  offence 
charged,  but  that  he  was  guilty  only  of  an  attempt  to 
commit  the  same,  such  person  shall  not  by  reason 
thereof  be  entitled  to  be  acquitted,  but  the  jury  shall 
be  at  liberty  to  return  as  their  verdict  that  the 
defendant  is  not  guilty  of  the  felony  or  misdemeanor 
charged,  but  is  guilty  of  an  attempt  to  commit  the 
same." 

Cockburn  C.  J Now  follow  that  out.    The  effect 

of  the  statute  is,  that  if  you  charge  a  man  with  stealing 
certain  specified  goods,  he  may  be  convicted  of  an 
attempt  to  commit  "  the  felony  or  misdemeanor 
charged  ;"  but  can  you  convict  him  of  stealing  other 
goods  than  those  specified  ?  If  you  indict  a  man  for 
stealing  your  watch,  you  cannot  convict  him  of  attempt- 
ing to  steal  your  umbrella. 

Coleridge  J. — When  the  prisoner  broke  into  the 
house,  he  might  have  intended  to  steal  the  goods 
mentioned  in  the  indictment ;  but  you  must  not 
confound  attempt  with  intent. 

S.  Taylor.  An  attempt  need  not  be  one  which 
might  be  successful.  Suppose  a  man  was  indicted  for 
attempting   to   steal   a  51.  note  from  the  person   of 
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another,  and  it  was  proved  that  his  hand  was  in  the       1857. 
prosecutor's  pocket,  but  the  51.  was  not  there  1  M'Pher- 

Cockburn  C.  J. — Here  the  prisoner  had  the  inten-  *°N'a 
tion  to  steal  before  he  went  into  the  house ;  but  when 
he  got  there  the  goods  specified  in  the  indictment 
were  not  there ;  how  then  could  he  attempt  to  steal 
those  goods?  There  can  be  no  attempt  asportare 
unless  there  is  something  asportare.  There  is  a  diffe- 
rence between  intending  to  do  a  thing  and  attempting 
to  do  it.  A  man  goes  to  a  place  intending  to  commit 
a  murder,  but  when  he  is  there  he  does  not  find  the 
man  he  expected  to  find.  How  can  he  be  said  to 
have  attempted  to  commit  the  murder?  He  merely 
attempts  to  carry  an  intention  into  effect. 

S.  Taylor.  I  submit  there  might  be  a  general 
verdict  of  attempting  to  steal  the  goods  of  the  prose- 
cutor ;  it  would  be  sufficient  to  charge  a  breaking  and 
entering  with  intent  to  steal  the  goods  of  the  prosecutor 
without  specifying  the  particular  goods. 

(Jockburn  C.  J. — A  man  may  have  goods  which 
are  not  the  subject  of  larceny. 

Bramwell  B. — The  argument  that  a  man  putting 
his  hand  into  an  empty  pocket  might  be  convicted  of 
attempting  to  steal,  appeared  to  me  at  first  plausible ; 
but  suppose  a  man,  believing  a  block  of  wood  to  be  a 
man  who  was  his  deadly  enemy,  struck  it  a  blow 
intending  to  murder,  could  he  be  convicted  of 
attempting  to  murder  the  man  he  took  it  to  be  ? 

Crowder  J When  you  charge  larceny,  you  must 

specify  some  articles,  and  prove  that  some  one  of  those 
articles  has  been  stolen.  So  when  you  charge  an 
attempt  to  steal  certain  articles  in  a  dwelling-house, 
3'ou  must  prove  that  some  one  of  those  articles  was 
there. 

S.  Tat/lor  referred  to  Regina  v.  Mitchell  et  al.  (a), 

(o)  2  Den.  C.  C.  468. 
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1857.  where  it  was  held,  under  section  11  of  14  &  15  Vict. 
M'Phbb-  c-  100.,  if  a  robbery  under  aggravated  circumstances 
Case8  ^e  charged  in  the  indictment,  the  jury  may  find  an 
aggravated  felonious  assault  with  intent  to  rob,  and 
the  persons  found  guilty  of  such  an  aggravated  assault 
are  liable  to  punishment  under  sections  3  &  10  of 
7  Wm.  4  &  1  Vict.  c.  87.,  the  assault  following  the 
nature  of  the  robbery. 

Coleridge  J. — Then,  you  say,  it  is  sufficient  to 
prove  an  attempt  to  commit  a  felony  ejusdem  generis 
with  that  charged  in  the  indictment. 

S.  Taylor.  Here  the  jury  find  that  the  prisoner 
was  guilty  of  breaking  and  entering  the  dwelling- 
house  of  the  prosecutor  and  attempting  to  steal  his 
goods  therein. 

Cockburn  C.  J. — I  am  of  opinion  that  this  con- 
viction cannot  be  sustained.  The  prisoner  was  in- 
dicted for  breaking  and  entering  the  dwelling-house 
of  the  prosecutor  and  stealing  therein  certain  specified 
chattels.  The  jury  found  specially  that,  although  he 
broke  and  entered  the  house  with  the  intention  of 
stealing  the  goods  of  the  prosecutor,  before  he  did  so 
somebody  else  had  taken  away  the  chattels  specified 
in  the  indictment.  Now,  by  the  recent  statute  it  is 
provided,  that  where  the  proof  falls  short  of  the  prin- 
cipal offence  charged,  the  party  may  be  convicted  of 
an  attempt  to  commit  the  same.  The  word  attempt 
clearly  conveys  with  it  the  idea,  that  if  the  attempt 
had  succeeded  the  offence  charged  would  have  been 
committed,  and  therefore  the  prisoner  might  have 
been  convicted  if  the  things  mentioned  in  the  indict- 
ment or  any  of  them  had  been  there ;  but  attempting 
to  commit  a  felony  is  clearly  distinguishable  from 
intending  to  commit  it.  An  attempt  must  be  to  do 
that  which,  if  successful,  would  amount  to  the  felony 
charged  ;  but  here  the  attempt  never  could  have  suc- 
ceeded, as  the  things  which  the  indictment  charges  the 
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prisoner  with  stealing  had  been  already  removed —       1857. 
stolen  by  somebody  else.     The  jury  have  found  him     M'Pher- 
guilty  of  attempting  to  steal  the  goods  of  the  prose-        qJ^ 
cutor,  but  not  the  goods  specified  in  the  indictment. 

Coleridge  J.  —I  am  entirely  of  the  same  opinion. 
He  broke  and  entered  the  house  with  intent  to  steal, 
but  he  failed  to  do  so  as  to  the  particular  articles  men- 
tioned in  the  indictment,  because  these  articles  were 
not  there  to  be  stolen. 

Crowder  J. — I  am  of  the  same  opinion. 

Willes  J The  words  of  the  statute  are  "attempt 

to  commit  the  same:"  that  is,  the  offence. charged  in 
the  indictment. 

Bramwell  B. — It  is  argued  that  the  prisoner  at- 
tempted to  steal  the  goods  of  the  prosecutor.  Yes, 
but  the  fallacy  is  that  he  did  not  and  could  not 
attempt  to  sttal  the  goods  specified  in  the  indictment, 
because  they  were  not  there ;  and  the  statement  of 
such  goods  is  not  surplusage,  because  it  describes  the 
offence. 

Conviction  quashed. 


REGINA  v.  COCKBURN.  1857. 


The  following  case  was  reserved  and  stated  for  the  it  being  pro- 
consideration  and  decision  of  the  Court  of  Criminal  %*££,*? 
Appeal  by  the  Chairman  of  the  Quarter  Sessions  for  the  de]?°si- 
Berwick  upon- Tweed.  witness,  his 

medical 
attendant  was  called,  who  said  he  might  have  been  brought  to  the  Court  with- 
out danger  to  his  life,  though  he,  as  his  physician,  would  not  permit  him  to  roam  abroad 
if  he  knew  it ;  and  that  he  was  suffering  from  an  attack  of  paralysis  which  disabled  mm 
altogether  from  giving  evidence.  Another  person  proved  that  he  had  seen  the  witness 
the  day  previously  in  the  street  near  the  door  of  his  shop.  Held,  that  on  this  evidence 
the  deposition  was  rightly  received. 
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1857.  At  the  last  January  Sessions   for   Berwick-upon- 

Cockb CRN's  Tweed,    Mark    Cockburn    was   indicted   for   stealing 

Case.  money  from  the  person  of  James  Emery.  The  pri- 
soner pleaded  not  guilty,  and  it  was  proposed  at  the 
trial  to  give  in  evidence  the  deposition  of  James  Emery, 
which  was  proved  to  have  been  duly  taken  according 
to  the  provisions  of  the  11  &  12  Vict.  c.  42.  s.  17. 

To  prove  the  state   of  health  of  James  Emery,  a 
medical  witness  was  called,  who  gave  the  following 
evidence.     "lama  physician  in  attendance  on  James 
Emery.     I  saw  him  this  morning ;  he  is  not  able  to 
attend    here   in   consequence  of  illness ;    he   cannot 
speak,  and  I  have  never  been  able  to  make  him  hear. 
It  is  a  second  attack  of  paralysis;  he  had  a  former 
attack   ten   months   ago,  from   which   he  recovered 
tolerably,  but  was  not  so  strong  as  before.    If  brought 
here,  he  would  not  be  able  to  give  evidence ;  yet  he 
might  be  brought  here  without  danger  to  life,  though 
I,  as  his  physician,  could  not  permit  him  to  roam 
abroad  if  I  knew  it."     At  the  suggestion  of  the  pri- 
soner's counsel  I  examined  another  witness,  who  said 
that  he  had  seen  James  Emery  in  the  street  on  the 
preceding  day  near  the  door  of  his  shop.     On  this  it 
was  objected,  that  as  James  Emery  had  been  out  of 
the  house,  and  might  be  brought  to  Court  without 
danger  to  life,  he  was  not  so  ill  as  to  be  not  able  to 
travel   according   to  language  of  the  statute,  which 
was  to  be  taken  strictly  ;  but  that,  in  such  a  case,  an 
application  ought  to  have  been  made  for  the  postpone- 
ment of  the  trial ;  but  I  was  of  opinion,  that,  as  it  had 
been  proved  to  my  satisfaction  that  at  the  time  of  the 
trial  James  Emery  was  disabled  from  giving  evidence 
by  an  attack  of  illness  not  plainly  appearing  to  be 
temporary,  his  deposition  was  admissible,  whether  he 
had  power  of  travelling  or  not.     The  deposition  was 
therefore  given  in   evidence,  and  the   prisoner   was 
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convicted.     I    postponed    judgment,    taking    recog-       1357. 

nizance  of  bail  for  the  appearance  of  the  prisoner  at  ~ 

.1  .  ...  .  r  ,        Cockbubn's 

tne  next  sessions  to  receive  judgment,  in  case  this       Case. 
Court  shall  be  of  opinion  that  he  was  rightly  con- 
victed. 

This  case  was  considered  on  the  2nd  May,  1857, 
by  Cockburn  C.  J.,  Coleridge  J.,  Crowder  J., 
Willes  J.  and  Bramwell  B. 

No  counsel  appeared. 

Cockburn  C.  J — We  are  all  clearly  of  opinion  that 
the  conviction  was  right. 

Conviction  affirmed. 


REGINA  v.  WILLIAM  MILLS.  1857. 


The  following  case  was  reserved  and  stated  for  the  The  prisoner 
consideration  and  decision  of  the  Court  of  Criminal  ed  on  an  in- 
Appeal  by  the  Chairman  of  the  Quarter  Sessions  of  Jg^6* 
the  Peace  for  Cambridgeshire.  money  by 

At  the   General  Quarter   Sessions  of   the   Peace  CesS.ePThen 
holden  for  the  County  of  Cambridge  on  the  9th  of  '^g^thlt 
January,   1857,    William  Mills  was   tried  and  con- the  money 
victed  upon  the  following  indictment  for  obtaining  bythepri- 
money  under  false  pretences: — "Cambridgeshire,  to  f°Per^ethee 
wit.     The  iurors  for  our  Ladv  the  Queen  upon  their  that  he  had 

J  j  u  cut  63  fans  of 

chaff  when 
in  fact  he  had  only  cut  45  fans.  It  appeared  by  the  evidence  that  the  prisoner  was 
employed  to  cut  chaff  at  twopence  per  fan,  and  that  on  making  the  false  pretence  alleged 
in  the  indictment  he  demanded  10s.  6d.  from  the  prosecutor.  The  prosecutor  had  pre- 
viously seen  the  prisoner  remove  18  fans  from  an  adjoining  place  and  add  them  to  the 
heap  which  he  pretended  he  had  cut ;  but,  notwithstanding  this  knowledge,  he  paid  the 
prisoner  the  amount  he  demanded.  Held,  that  the  conviction  was  wrong,  as  the  money 
wa«  not  obtained  by  means  of  the  false  pretence. 
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1857.       oath  present,  that  William  Mills  on  the  14th  day  of 

Mills's      November,   1856,  did  falsely  pretend  to  one  Samuel 

Case.        Free  that  the  said  WMiam  Mills  had  cut  sixty-three 

fans  of  chaff  for  him  the  said  Samuel  Free,  by  which 
said  false  pretence  the  said  William  Mills  then  unlaw- 
fully did  obtain  from  the  said  Samuel  Free  certain 
money  of  him  the  said  Samuel  Free  with  intent  to 
defraud,  whereas  in  truth  and  in  fact  the  said  William 
Mills  had  not  cut  sixty-three  fans  of  chaff  as  he  the 
said  William  Mills  did  then  so  falsely  pretend  to  the 
said  Samuel  Free,  but  a  much  smaller  quantity  (to 
wit)  forty-five  fans  of  chaff.  And  the  said  William 
Mills,  at  the  time  he  so  falsely  pretended  as  aforesaid, 
well  knew  the  said  pretence  to  be  false,  against  the 
form  of  the  statute,"  &c.  It  appeared  from  the  evidence 
that  the  prisoner  was  employed  to  cut  chaff  for  the 
prosecutor,  and  was  to  be  paid  twopence  per  fan  for 
as  much  as  he  cut.  He  made  a  demand  for  10s.  6d., 
and  stated  he  had  cut  sixty-three  fans,  but  the  prose- 
cutor and  another  witness  had  seen  the  prisoner  remove 
eighteen  fans  of  cut  chaff  from  an  adjoining  chaff- 
house  and  add  them  to  the  heap  which  he  pretended 
he  had  cut,  thus  making  the  sixty-three  fans  for  which 
he  charged.  Upon  the  representation  that  he  had  cut 
sixty-three  fans  of  chaff,  and  notwithstanding  his  know- 
ledge of  the  prisoner  having  added  the  eighteen  Jans, 
the  prosecutor  paid  him  the  10s.  6c?.,  being  three 
shillings  more  than  the  prisoner  was  entitled  to  for 
the  work  actually  performed. 

It  was  objected,  on  behalf  of  the  prisoner,  first,  that 
this  was  simply  an  overcharge,  as  in  the  case  of  Regina 
v.  Oates(a),  and  secondly,  that,  as  the  prosecutor,  at 
the  time  he  parted  with  his  money,  knew  the  facts, 
the  prisoner  cannot  be  said  to  have  obtained  the  money 
by  the  false  pretence.     Judgment  was  postponed,  and 

(a)  Dears.  C.  C.  459. 
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the  prisoner  was  discharged  upon  recognizances  to       1857. 
appear  at  the  next  Quarter  Sessions.     The  opinion  of     Mills's 
the  Court  of  Criminal  Appeal  is  requested,  whether       Case- 
the  prisoner  was  rightly  convicted  of  misdemeanor 
under  the  foregoing  indictment, 

Thos.  St.  Quinton, 
Chairman. 

This  case  was  argued  on  2nd  May,  1857,  before 
Cockburn  C.  J.,  Coleridge  J.,  Crowder  J.,  Willes 
J.  and  Bramwell  B. 

Orridge  appeared  for  the  Crown ;  no  counsel 
appeared  for  the  prisoner. 

Orridge,  for  the  Crown.  I  submit  that  this  con- 
viction was  right. 

Coleridge  J. — How  do  you  say  the  money  was 
obtained  by  the  false  pretence  ? 

Orridge.  When  the  owner  of  goods  knows  that  a 
thief  is  coming  and  does  not  prevent  him  from  taking 
the  goods,  the  offence  of  larceny  is  as  complete  as  it 
would  have  been  if  the  owner  had  known  nothing 
about  it.     Regina  v.  Egginton  (a). 

Willes  J. — But  in  larceny  the  question  does  not 
turn  on  the  belief  of  the  prosecutor. 

Orridge.     In  Rex  v.  Adey  (b),  Patteson  J.  says : — 
"  If  the   defendant   did  obtain  the  money  by   false 
pretences,  and  knew  them  to  be  false  at  the  time,  it 
does  not  signify  whether  they  intended  to  entrap  him     • 
or  not."  (c). 

Cockburn  C.  J. — The  test  is,  what  is  the  motive 
operating  on  the  mind  of  the  prosecutor  which  induced 
him  to  part  with  his  money  ?     Here  the  prosecutor 

(a)  2  B.  &  P.  508.  pretences  was  false,  and  that  the 

(jb)  1  Car.  &  P.  140.  mind  of  the  prosecutor  was  operated 

(c)  Patteson  J.  also  said  to  the  upon  by  it,  then  you  will  find  him 

jury,  "  If  you  believe  any  one  of  the  guilty." 

VOL.  I.  R 
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1857.  knew  that  the  pretence  was  false  ;  he  had  the  same 
Mills's  knowledge  of  its  falseness  as  the  prisoner.  It  was  not 
Case-  the  false  pretence,  therefore,  which  induced  the  prose- 
cutor to  part  with  his  money  ;  and  if  it  is  said  that  it 
was  parted  with  from  a  desire  to  entrap  the  prisoner, 
how  can  it  be  said  to  have  been  obtained  by  means  of 
the  false  pretence  ? 

Coleridge  J. — In  Hex  v.  Adey  it  is  said  that  the 
prosecutor  believed  the  false  statement. 

Crowder  J. — It  is  always  a  question  whether  the 
prosecutor  was  induced  to  part  with  his  money  by 
the  false  pretence. 

Willes  J The  prosecutor  handed  the  money  over 

to  the  prisoner  with  a  full  knowledge  of  the  true  state 
of  the  circumstances. 

Bramwell  B. — The  prosecutor  paid  the  money 
with  a  knowledge  of  the  facts.  I  doubt  if  he  could 
get  it  back  in  a  civil  action. 

Cockburm  C.  J. — The  case  is  very  clear.  The 
conviction  is  wrong. 

Conviction  quashed. 
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REG1NA   v.  ISAAC   SOLLY  LISTER  AND  l856. 

BENJAMIN  BIGGS.  1857. 


This  case  was  tried  at  the  Central  Criminal  Court  The  defend- 
on  21st  December,  1855,  when  the  following  case  was  convktedon 
reserved  and  stated  by  ALDERSon  B.  for  the  considera-  ?  count  of  an 
tion  and  decision  of  the  Court  of  Criminal  Appeal.        which  charg- 

The  defendants  were  indicted  for  a  public  nuisance  ^^aUyJ 
in  keeping  and  storing  large  quantities  of  wood  naptha  knowingly 
and  rectified  spirits  of  wine  in  a  warehouse  in  Suffolk  did  deposit  in 
Lane,  which  runs  between  Thames  Street  and  Cannon  Id^ainTto 

them  near  to 
divers  streets  and  highways  and  to  divers  dwelling-houses  of  her  Majesty's  sub- 
jects, divers  large  and  excessive  quantities  of  a  dangerous  ignitable  and  explosive  fluid 
called  wood  naptha,  and  did  keep  in  the  said  warehouse  and  near  to  the  said  streets, 
highways  and  dwelling-houses,  the  said  fluid  in  such  large,  excessive  and  dangerous 
quantities,  whereby  the  Queen's  subjects  passing  along  the  said  streets  and  highways, 
and  residing  in  the  said  dwelling-houses  were  in  great  danger  of  their  lives  and  property 
and  were  kept  in  great  alarm  and  terror  ad  commune  nocumentum. 

It  appeared  in  evidence  th  at  naptha  is  very  inflammable  an  d  if  inflamed  water  could  not 
put  out  the  fire,  unless  applied  in  enormous  quantities,  and  that  a  fire  arising  and  com- 
municating with  the  quantity  kept  upon  the  defendants'  premises  could  not  be  quenched, 
and  would  produce  very  disastrous  consequences  to  the  neighbourhood.  It  also 
appeared  that  it  was  the  practice  never  to  allow  any  candles,  fire,  or  gas  light  to  be  in  the 
warehouse,  and  that  so  long  as  that  continued  the  naptha  would  not  produce  danger. 

Held,  by  Lord  Campbell  C.  J.,  Cockburn  C.  J.,  Coleridge  J.,  Cresswell  J., 
Erle  J.,  Crompton  J.,  Crowder  J.,  Willbs  J.,  Bramwell  B.,  Watson  B.  and 
Channell  B. 

1.  That  the  said  count  disclosed  an  indictable  offence. 

2.  That  the  above  facts,  taken  together,  fully  justified  the  verdict  of  guilty. 

3.  That  the  jury  were  entitled  to  take  into  consideration  the  liabilityto  ignition  ab  extra. 

4.  That  it  was  a  question  for  the  jury,  whether  the  keeping  and  depositing  did  create 
danger  to  life  and  property  as  alleged ;  and  that,  although  the  Judge  would  not  have 
been  justified  in  directing  a  verdict  of  guilty  without  taking  the  opinion  of  the  jury  upon 
it,  he'  was  fullv  justified  in  telling  the  jury,  that  if  the  depositing  and  keeping  the  naptha, 
coupled  with  its  liability  to  ignition  ab  extra,  created  danger  to  life  and  property  to  the 
degree  alleged,  they  might  find  a  verdict  of  guilty. 

Evidence  was  given  on  the  trial  that  the  defendants  also  stored  on  the  same  premises 
large  quantities  of  rectified  spirits  of  wine,  and  that  the  operation  of  mixing  the  wood 
naptha  with  the  spirits  of  wine  was  carried  on  upon  the  premises. 

Held,  by  Pollock  C.  B.  (not  dissenting  from  the  ruling  of  the  rest  of  the  Court  in 
point  of  law),  that  the  conviction  was  wrong,  because  the  defendants  were  indicted 
merely  for  depositing  an  article  in  a  warehouse,  and  were  convicted  upon  evidence  ot  a 
dangerous  use  of  it  by  mixing  it  with  another  article. 

R   2 
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1857. 


in 


Lister's 
Case. 


Street,  in   the   city  of  London  (a).     It  appeared 
evidence  that  the  quantities  so  stored  were  from  4000 


(a)  The  following  is  a  copy  of  the 
indictment : — 

1st  count.  Central  Criminal  Court, 
to  wit:— The  jurors  for  our  lady 
the  Queen  upon  their  oath  present 
that  Isaac  Solly  Lister  and  Benjamin 
Biggs  severally  late  of  London  mer- 
chants not  having  regard  to  the 
lives  and  security  of  her  Majesty's 
liege  subjects  heretofore  to  wit  on 
the"  24th  day  of  June  in  the  year  of 
our  Lord  1855in  London  and  within 
the  jurisdiction  of  the  said  Central 
Criminal  Court  unlawfully  know- 
ingly and  wilfully  did  deposit  and 
cause  to  be  deposited  in  a  certain 
warehouse  and  premises  of  them 
the  said  Isaac  Solly  Lister  and 
Benjamin  Biggs  and  near  to  divers 
streets  and  Queen's  ancient  and 
common  highways  there  and  also 
to  divers  dwelling-houses  of  her 
said  Majesty's  liege  subjects  to  wit 
in  Suffolk  Lane  in  London  aforesaid 
divers  large  and  excessive  quanti- 
ties of  a  certain  dangerous  ignita- 
ble  and  explosive  fluid  called  wood 
naptha  to  wit  10,000  gallons  of  the 
said  fluid  and  from  the  day  and 
year  aforesaid  until  the  day  of  the 
taking  of  this  inquisition  in  Lon- 
don aforesaid  and  within  the  juris- 
diction of  the  said  Central  Criminal 
Court  unlawfully  knowingly  and 
wilfully  did  keep  in  the  said  ware- 
house and  premises  and  near  to 
the  streets  highway  and  dwelling- 
houses  aforesaid  the  said  fluid  in 
such  large  excessive  and  dangerous 
quantities  as  aforesaid  by  reason  of 
which  said  premises  the  liege  sub- 
jects of  our  said  lady  the  Queen 
during  the  time  aforesaid  passing 
and  proceeding  in  through  and 
along  the  said  streets  and  highways 
and  the  liege  subjects  of  our  said 


lady  the  Queen  near  to  the  said 
warehouse  and  premises  residing 
and  being  were  in  great  danger 
and  peril  of  their  lives  and  pro- 
perty and  were  kept  in  great  alarm 
fear  and  terror  and  were  greatly 
impeded  disturbed  and  incommo- 
ded in  the  performance  of  their 
lawful  occupations  and  prevented 
and  deterred  from  using  the  said 
streets  and  highways  and  from 
passing  and  repassing  over  through 
and  along  the  same  as  otherwise 
and  but  for  the  premises  aforesaid 
they  could  might  and  ought  to  have 
done,  to  the  common  nuisance  of 
all  Her  Majesty's  liege  subjects 
and  the  endangerment  of  their 
lives  and  property  and  against  the 
peace  of  our  lady  the  Queen  her 
crown  and  dignity. 

2nd  count.  That  the  said  Isaac 
Solly  Lister  and  Benjamin  Biggs 
on  the  said  24th  day  of  June  a.d. 
1855  and  on  divers  other  days  be- 
tween that  day  and  the  day  of  tak- 
ing this  inquisition  in  London 
aforesaid  and  within  the  jurisdic- 
tion of  the  said  Central  Criminal 
Court  (that  is  to  say)  in  and  upon 
the  said  warehouse  and  premises 
in  Suffolk  Lane  aforesaid  and  near 
to  divers  streets  and  Queen's  com- 
mon and  public  highways  there 
and  also  near  to  divers  dwelling 
houses  of  divers  liege  subjects  of 
our  said  lady  the  Queen  there  un- 
lawfully knowingly  and  injuriously 
did  put  place  and  leave  and  cause 
and  procure  to  be  put  placed  and 
left  divers  large  quantities  of  a 
certain  offensive  fluid  and  matter 
called  wood  naptha  whereby  and 
by  reason  whereof  divers  noxious 
injurious  and  unwholesome  smells 
stinks  and  stenches  from  the  said 
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to  5000  gallons  of  wood  naptha,  and  from  40,000  to 
50,000  gallons  of  spirits  of  wine.  The  operation  of 
mixing  the  two  together  was  carried  on  upon  the 
premises.  For  this  purpose  there  were  two  large  vats 
erected;  each  of  them  was  capable  of  holding  about 
2000  gallons  of  the  mixture.  The  vats  were  covered 
over  entirely  at  the  tops,  with  the  exception  of  an 
aperture  in  the  centre  of  the  cover,  in  which  was  fixed 
a  hopper  with  a  sliding  panel  of  wood.  When  it 
was  necessary  to  mix,  the  spirits  of  wine  first  and  the 
naptha  afterwards  were  poured  through  the  hopper 
into  the  vat  below,  where,  by  their  chemical  action 


1857. 

Lister's 
Case. 


fluid  and  matter  did  then  and  there 
arise  and  thereby  the  air  there  be- 
came and  was  greatly  infected 
tainted  contaminated  and  corrupted, 
to  the  great  and  common  nuisance 
of  all  her  Majesty's  liege  subjects 
to  the  great  prejudice  and  endan- 
germent  of  public  health  and 
against  the  peace  &c. 

3rd  count.  That  heretofore  to 
wit  on  the  24th  ^day  of  June  a.d. 
1855  and  from  thence  continually 
to  the  day  of  the  taking  of  this  in- 
quisition the  said  Isaac  Solly  IAster 
and  Benjamin  Biggs  were  manufac- 
turers of  a  certain  fluid  called  wood 
naptha  and  during  all  the  time 
aforesaid  carried  on  their  trade  and 
business  as  such  manufacturers  as 
aforesaid  within  the  city  of  London 
to  wit  in  Suffolk  Lane  in  the  said 
city  and  near  to  divers  streets  and 
Queen's  ancient  and  common  high- 
ways there  and  also  to  the  dwell- 
ing houses  of  divers  of  Her  Ma- 
jesty's liege  subjects  in  the  said 
city  And  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further 
present  that  the  said  Isaac  Solly 
Lister  and  Benjamin  Biggs  not 
regarding  their  duty  in  that  .behalf 
nor  the  lives    and   health   of  her 


Majesty's  liege  subjects  during  all 
the  time  aforesaid  unlawfully  know- 
ingly wilfully  and  injuriously  did  so 
carry  on  their  trade  and  business 
aforesaid  to  wit  in  the  manufacture 
of  wood  naptha  aforesaid  in  such  a 
careless  negligent  and  improper 
manner  that  in  the  manufacture 
aforesaid  divers  noisome  noxious 
and  unwholesome  stinks  smells 
and  stenches  were  emitted  sent 
forth  and  issued  from  the  said 
manufacture  and  the  air  there  in 
the  streets  and  highways  aforesaid 
and  in  and  about  the  dwellings 
aforesaid  was  thereby  greatly  filled 
impregnated  and  contaminated  with 
the  said  noisome  noxious  and 
unwholesome  stinks  smells  and 
stenches  and  by  the  procurement 
and  wilful  permission  of  the  said 
Isaac  Solly  Lister  and  Benjamin 
Biggs  as  aforesaid  during  all  the 
time  aforesaid  was  corrupted  and 
rendered  insalubrious  and  injuri- 
ous to  human  life  and  health,  to  the 
great  and  common  nuisance  of  her 
Majesty's  liege,  subjects  to  the  great 
prejudice  and  endangerment  of 
public  health  and  against  the  peace 
&c. 
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1857.      upon  each  other,  they  became  intermixed,  and  were 
LigTER)g    drawn  off  at  the  bottom  by  a  cock,  and  carried  away 
Case.       for  the  purposes  of  commerce.     The  wood  naptha  was 
kept  in   the  warehouse  in   carboys   holding  twelve 
gallons  each,  and  carefully  stocked  till  required  for 
the  purposes  of  being  thus  mixed.     It  is  a  product  of 
the   distillation  of  wood,  and    is  very  inflammable, 
more  so  than  spirits,  or  even  than  gunpowder  itself, 
passing  into  vapour  on  the  application  of  a  heat  of 
140"  Fahrenheit,  and  if  inflamed  water  could  not  put 
out  the  fire  arising  from  it,  unless  that  water  was 
applied   in   enormous    proportions  relatively  to   the 
quantity  of  inflamed  naptha  ;   and  Drs.  Taylor  and 
Letheby  were  of  opinion,  and  as  to  this  there  was  no 
dispute,  that,  practically,  a  fire  arising  and  communi- 
cating with  the  quantity  kept  upon  these  premises 
could  not  be  quenched,  and  would  produce  very  disas- 
trous consequences  to  the  neighbourhood  ;  but  it  was 
proved  also  that  it  was  the  practice  in  the  warehouse 
never  to  allow  any  candles,  or  fire,  or  gas  light  to 
enter   therein,  and   so  long   as  that  continued,  the 
storing  of  the  wood  naptha  and  the  spirits  would  not 
produce  danger  ;  but  it  was  contended  on  the  part  of 
the  Crown,  that  to  keep  articles  so  easily  liable  to 
accident,  and  so  dangerous  in  the  result,  if  an  accident 
happened,  to  a  populous  neighbourhood  in  which  this 
manufactory  was  situate,  was  a  public  nuisance,  inas- 
much as  fire  might  incautiously  be  introduced,  or  a 
fire  arising  in  any  of  the  adjoining  houses  might  com- 
municate therewith,  and  that  the  existence  of  such  a 
manufactory,  therefore,  was  a  just  ground  for  appre- 
hension and  alarm  to  the  surrounding  neighbourhood, 
and  therefore  a  nuisance ;  and  the  case  was  compared 
to  the  keeping  of  a  large  magazine  of  gunpowder 
(2  Strange,  1167,  Rex  v.  Taylor),  which  was  said  to 
be  a  nuisance  at  the  common  law.     The  defendants 
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were,  by  ray  direction,  found  guilty,  but  I  respited  the       1857. 
judgment,  and  request  the  opinion  of  the  Judges  on     lister's 
the  point,  whether,  when  the  manufacture,  as  carried       Case- 
on,  (which  was  carefully),  produced  in  the  opinions  of 
the  scientific  men  no  danger,  its  liability  to  danger 
ab  extra  made  it  a  public  nuisance? 

This  case  was  argued  on  19th  January,  1856,  before 
Pollock  C.  B.,  Alderson  B.,  Coleridge  J.,  Wil- 
liams J.  and  Willes  J. 

James  Wilde  Q.  C.  (Ryland  with  him)  appeared 
for  the  Crown,  and  Parry  for  the  defendants. 

Parry,  for  the  defendants.  This  is  not  in  any 
respect  an  indictable  offence.  In  this  country  no  man 
can  be  indicted  unless  he  has  done  some  act  to  the 
injury  of  another ;  and  no  man  is  indictable  for  a 
nuisance  unless  he  has  committed  some  act  or  is  guilty 
of  some  omission  to  the  injury  of  the  public.  This 
warehouse  of  the  defendants  is  kept,  as  the  case 
shows,  with  the  greatest  possible  care,  and  the  mere 
possibility  of  danger  ab  extra  is  not  matter  for  an 
indictment  at  common  law. 

This  is  in  the  nature  of  a  prohibition  quia  timet.  On 
a  motion  for  an  injunction  to  stay  the  building  of  a 
house  to  inoculate  for  the  small  pox,  Lord  Hardwicke 
said,  that  the  fears  of  mankind,  though  they  might  be 
reasonable  ones,  would  not  create  a  nuisance,  and  he 
refused  to  grant  the  injunction  (a).  It  is  as  if  one 
man  had  a  loaded  blunderbuss,  and  another  man  was 
afraid  that  he  should  fire  it,  or  that  injury  would  arise 
by  its  bursting. 

In  London  many  manufactures  are  carried  on, 
which,  if  not  properly  managed,  may  be  dangerous ; 
for  instance,  a  chemist's  laboratory,  say  the  laboratory 

(o)  Anon.  3  Atkyns,  750 ;  2  Roll.  p.  199,  c.  75,  s.  11,  and  1  Lut.  169, 
Abr.  139,  140  j   Hawk.  P.  C.  b.  1,      were  referred  to. 


214  CROWN  CASES  RESERVED. 

1857.       of  Dr.  Taylor  himself,  would,  if  not    properly  con- 

Listbr's     trolled,  be  highly  dangerous.     Who  is  to  say  at  what 

Case.       p0jnt   suc}j   a  business  or  manufacture  ceases  to  be 

lawful  ?     This   Court   will    not   sit    as   a    Court  of 

chemical  investigation. 

No  form  of  an  indictment  for  nuisance  is  to  be 
found  in  which  the  alarm  of  the  inhabitants  is  treated 
as  creating  an  indictable  offence.  This  case  expressly 
finds  that  it  was  the  practice  never  to  allow  any 
candles,  fire  or  gas-light  on  the  premises,  and  that,  so 
long  as  that  course  was  pursued,  the  storing  of  the 
wood  naptha  and  the  spirits  of  wine  would  not 
produce  danger. 

The  only  case  on  which  the  prosecutors  can  rely  is 
that  of  Rex  v.  Taylor  (a).  The  report  of  that  case  is 
contained  in  three  lines.  "  The  Court  granted  an 
information  against  him  as  for  a  nuisance,  on  affi- 
davits of  his  keeping  great  quantities  of  gunpowder 
to  the  endangering  the  church  and  houses  where  he 
lived"  (b).  It  does  not  appear  how  the  defendant  in 
that  case  kept  the  gunpowder,  or  where  he  kept  it ; 
there  is  in  the  report  an  entire  absence  of  any  state- 
ment of  the  facts,  and  it  may  well  be  that  the  affi- 
davits showed  that  the  gunpowder  was  kept  in  such 
a  way  as  to  be  dangerous. 

Williams  J.  referred  to  Eegina  v.  Watson  (c), 
where  the  occupier  of  a  house,  standing  upon  the  high- 
way, which  was  ruinous  and  likely  to  fall  down,  was 
held  indictable  on  account  of  the  danger  to  the  public, 
though  charged  in  the  indictment  as  liable  to  repair 
ratione  tenurce,  and  it  appeared  that  the  defendant 
was  tenant  at  will  and  not  liable  as  between  himself 
and  his  landlord. 

(a)  2  Strange,  11 67.  the  lives  of  his  Majesty's  subjects." 

(6)  In  Burn's  Just.tit. Gunpowder  (c)  2LordRaym.856;  S.C.nom. 

it  is  said,  "or  rather  it  should  have  Regina  v.  Watts,  1  Salk.  357. 

been  expressed  to  the  endangering 
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Case. 


Parry.     The  foundation  of  that  decision  was  that       1857. 
the  defendant  was  guilty  of  a  breach  of  public  duty ;     Lister's 
and  in  the  judgment,  in  the  report  in  Salkeld,  it  is 
said :  "  the  house  was  a  nuisance  as  it  stood,  and  the 
continuing  the  house  in  that  condition  is  continuing 
the  nuisance." 

Alderson  B — In  that  case  the  laws  of  nature 
alone  would  inevitably  cause  the  house  to  fall  unless 
it  was  propped.     It  was  a  dangerous  thing  as  it  stood. 

Parry.  Here  the  thing  is  not  dangerous  as  it 
exists,  and  the  fears  of  mankind,  though  reasonable, 
are  not  sufficient  to  make  the  thing  creating  such 
fears  a  nuisance  ;  and  this  is  but  reasonable,  for  if 
such  an  argument  as  that  raised  on  the  part  of  the 
prosecution  should  prevail,  the  jury  must  in  every 
case  be  the  judges  both  of  the  law  and  the  facts ;  to 
decide  in  favor  of  the  Crown  will  be  to  decide  in 
favor  of  restraint  of  trade,  which  is  abhorrent  to  the 
common  law. 

Pollock  C.  B. —  Some  years  since  some  persons 
were  drowned  by  the  bursting  of  a  large  brewer's  vat. 
Could  the  brewers  of  the  Metropolis  be  indicted  for 
having  such  vats  upon  their  premises  because  persons 
were  afraid  of  a  similar  occurrence? 

Alderson  B.  referred  to  Rex  v.  Vantandillo  (a),  in 
which  it  was  held  that  a  person  might  be  indicted  for 
unlawfully  carrying  a  child  infected  with  the  small 
pox  along  a  public  highway  in  which  persons  are 
passing,  and  near  to  the  habitations  of  the  King's 
subjects. 

Coleridge  J. — The  act  charged  here  is  the  col- 
lecting together  large  quantities  of  combustible 
material  to  such  an  extent  as  to  be  dangerous  to  the 
public. 

Parry.     Only  to  such  an  extent  as  to  rouse  the 

(a)  4  M.  &  S.  73. 
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1857.       fears  of  the  public.     All  our  sanitary  acts  show  that 

-LlgTBR,a     carrying  on  a  trade,  which  is  itself  a  lawful  act,  cannot 

Case.       be  a  nuisance  unless  it  be  so  carried  on  as  actually  to 

injure  others.    Here  there  is  no  danger  in  the  existing 

state  of  things,  but  there  is  danger  in  certain  possible 

events. 

Alderson  B In  the  large  houses  in  the  City  great 

numbers  of  bales  of  cotton  are  warehoused,  which,  if 
oil  was  poured  on  them,  would  ignite,  and  might  pro- 
duce a  fire  equal  to  the  great  fire  of  London. 

Parry.  Circumstances  may  occur  under  which 
the  carrying  on  of  any  manufacture  or  the  ware- 
housing of  any  article  would  be  dangerous;  but  in 
order  to  restrain  trade  by  injunction,  or  punish  those 
who  carry  it  on  by  indictment,  it  must  be  shown  that 
actual  injury  arises,  and  it  is  not  sufficient  to  show 
that  the  thing  done  has  created  alarm,  and  roused  even 
the  reasonable  fears  of  mankind. 

James  Wilde  Q.  C,  for  the  Crown.  It  cannot  be 
successfully  contended  that,  before  an  indictment  will 
lie,  something  must  have  been  done  by  which  some 
one  has  received  a  positive  injury.  Surely  there  may 
be  some  degree  of  danger  so  imminent  as  to  render 
it  unnecessary  to  show  that  an  actual  injury  has  been 
inflicted. 

In  the  case  in  Atkyns,  the  meaning  of  Lord  Hard- 
wicke  is,  "  if  this  is  a  case  in  which  there  is  sufficient 
danger  to  constitute  a  nuisance  at  all,  it  is  a  public 
nuisance ;  but  it  is  not  settled  that  a  house  for  the 
reception  of  inoculated  patients  is  a  nuisance ;  had  it 
been  a  nuisance,  the  proper  mode  of  proceeding  would 
have  been  by  information  in  the  name  of  the  Attorney 
General." 

Pollock  C.  B. — What  would  you  say  is  the  defi- 
nition of  a  nuisance  in  a  case  of  this  kind  ? 

Wilde  Q.  C.  That  it  is  dangerous.  There  is  danger 
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so  great,  so  imminent,  so  excessive,  that  it  would  be      1857. 


a  nuisance  per  se.  Lister,s 

Pollock  C.  B. — Is  that  for  the  jury  ?  Case. 

Wilde  Q.  C — Under  the  direction  of  the  Judge, 
who  would  direct  the  jury  what  amount  of  danger  was 
sufficient ;  and  I  should  submit  that,  at  all  events,  the 
danger  is  sufficient  where  the  thing  feared  can  only 
be  prevented  by  the  most  extraordinary  care,  and 
where,  as  in  this  case,  it  may  at  any  time  be  produced 
by  the  most  common  accidents  of  life  amongst  careful 
people. 

The  mixing  naptha  with  spirits  of  wine  was  caused 
by  an  Act  of  Parliament  (18  &  19  Vict.  c.  38.)  intro- 
duced on  revenue  considerations.  It  was  considered 
expedient,  with  a  view  to  promote  the  advancement 
of  arts  and  manufactures,  to  allow  spirits  of  wine  to 
be  used  duty  free  for  certain  purposes,  and  govern- 
ment cast  about  for  the  most  nauseous  and  offensive 
thing  they  could  find  to  mix  with  the  spirits  of  wine, 
so  as  to  render  it  unfit  for  human  consumption.  They 
selected  naptha,  because,  once  mixed  with  the  spirits 
of  wine  they  are  incapable  of  purification  by  any 
process  of  rectification  or  otherwise.  This  mixture 
is  more  inflammable  than  gunpowder,  and,  once  in- 
flamed, it  is  next  to  impossible  to  put  it  out. 

In  the  case  of  Regina  v.  Watson,  of  the  house  likely 
to  fall,  there  was,  no  doubt,  a  certain  amount  of 
danger  in  the  building  as  it  stood,  but  in  such  a  case 
it  is  generally  some  immediately  acting  cause  that 
brings  the  building  down  ;  it  is  sufficient  if  a  house 
is  in  such  a  state  that  in  the  course  of  the  ordinary 
events  of  human  life  it  is  likely  to  fall,  but  not  if  only 
some  extraordinary  accident  would  bring  it  down. 
Rex  v.  Taylor  is  not  the  only  authority  to  show  that 
keeping  gunpowder  near  a  town  is  a  nuisance.  In 
1  Russ.  on  Crimes,  321,  it  is  said,  "it  seems  that 
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1857.  erecting  gunpowder  mills  or  keeping  gunpowder 
Lister's  magazines  near  a  town  is  a  nuisance  by  the  common 
Case.  jaWj  for  whjgh  an  indictment  or  information  wili  lie." 
And  for  this  is  cited  not  only  Rex  v.  Taylor,  but  also 
a  case  of  Bex  v.  Williams,  in  which  there  was  an 
indictment  for  keeping  400  barrels  of  gunpowder 
near  the  town  of  Bradford,  and  the  defendant  was 
convicted. 

The  ground  on  which  these  decisions  rest  is  the 
great  danger  which  arises  from  the  very  nature  of  the 
article  kept,  whatever  care  may  be  taken  ;  and  so  if  a 
person  makes  a  hole  near  the  highway  into  which  the 
passers  by  might  tumble,  he  would  be  indictable  on 
account  of  the  danger,  although  no  one  might  be 
actually  injured. 

The  definition  of  a  nuisance  in  1  Hawk.  P.  C.  692, 
is  "an  offence  against  the  public,  either  by  doing  a 
thing  which  tends  to  the  annoyance  of  all  the  king's 
subjects,  or  by  neglecting  to  do  a  thing  which  the 
common  good  requires."  That  definition  is  certainly 
sufficiently  wide  to  include  the  present  case. 

It  is,  no  doubt,  difficult  to  describe  the  kind  and 
degree  of  danger  by  ordinary  adverbs,  as  "  highly," 
"very,"  "most;"  but  we  may  safely  say  that  it  is 
sufficient  if  the  danger  is  so  great  as  to  render  it 
necessary  that  extraordinary  caution  must  be  used, 
and  that,  notwithstanding  its  use,  danger  may  still 
arise  by  the  ordinary  accidents  of  life. 

In  Rex  v.  Davey  and  Another  (a)  Heath  J.,  in 
summing  up,  said,  that  to  constitute  a  nuisance  it  must 
appear  that  the  grievance  was  either  destructive  to 
the  general  health  of  the  inhabitants,  or  rendered  their 
dwellings  uncomfortable  or  untenantable.  And  Lord 
Mansfield,  in  Rex  v.  White  and  Ward  (b),  says,  "  it  is 

(a)  5  Esp.  218.  (6)  i  Burr.  337. 
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not  necessary  that  the  smell  should  be  unwholesome       1857. 
it  is  enough  if  it  renders  the  enjoyment  of  life  and     lister's 
property  uncomfortable."    Now  no  dwelling  can  be       Case- 
comfortable  which  is  near  to  a  place  where  an  article 
is  kept  which  is  so  highly  inflammable,  and  stored  in 
quantities  so  large,  as  to  keep  the  neighbourhood  in 
continual  fear ;  and,  as  to  the  necessary  amount  of 
danger,  it  may  safely  be  said  to  exist  when  a  thing  is 
so  dangerous  that  no  amount  of  care  could  render  it 
safe. 

Coleridge  J. — Suppose  the  greatest  amount  of  care 
is  taken  by  the  owner,  and  a  stranger  conies  in  with  a 
hot  poker  ? 

Wilde  Q.  C.  Or  if  only  a  trifling  fire  occurred  in 
a  neighbouring  house,  the  whole  neighbourhood  must 
be  involved  in  a  common  and  inevitable  calamity. 

Williams  J. — In  Regina  v.  Watson  the  danger  to 
the  public  is  treated  as  the  essence  of  the  offence — 
then  the  question  arises  as  to  the  amount  of  danger. 

Wilde  Q.  C.  I  contend  that  a  thing  is  dangerous 
so  as  to  be  a  nuisance,  when  no  amount  of  caution  or 
care  can  render  it  reasonably  safe. 

Applying  that  principle  to  the  facts  of  this  case,  it 
is  found,  that  if  the  contents  of  the  warehouse  did 
ignite,  it  would  produce  a  fire  which  could  not,  in  all 
human  probability,  be  put  out  by  any  known  means, 
and  that,  taking  it  for  granted  that  the  greatest  pos- 
sible precaution  is  used,  such  an  event  may  occur  by 
the  commonest  accident. 

Alderson  B. — Would  it  not  be  a  nuisance  to  keep 
a  house  in  such  a  state  that  if  a  candle  is  taken  into 
it  the  destruction  of  the  entire  neighbourhood  would 
be  inevitable  ? 

Wilde  Q.  C.  Here  the  quantity  of  inflammable 
matter  kept   is   40,000   or  50,000   gallons,  and   no 
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1857.       amount  of  care,  no  human  foresight,  can  prevent  it 

Lister's      from  being  dangerous. 

Case.  Parry,  in  reply.     If  the  arguments  on  the  other 

side  were  addressed  to  the  Legislature,  they  might 
not  be  without  weight,  but  they  cannot  be  maintained 
as  legal  propositions. 

The  case  of  the  hole  is  not  analogous,  because  there 
is  danger  in  the  very  nature  of  the  thing ;  and  so  in 
the  tumble-down  house ;  but  here  it  is  admitted  that 
the  thing  is  so  kept  that  danger  is  prevented.  To 
make  the  case  of  the  hole  analogous,  it  should  be  a 
hole  covered  with  a  trap  door  or  grating,  so  that  no 
one  could  fall  in ;  for  this  is  a  case  in  which  the 
dangerous  thing  is,  as  it  were,  hermetically  sealed 
against  accident.  It  is  as  if  a  man  were  indicted  for 
working  a  mine  because  there  would  be  danger  if  a 
man  should  take  a  candle  instead  of  a  Davy  lamp 
into  it. 

There  is  a  provision  by  stat.  9  &  10  Wm.  3.  c.  7.  s.  1., 
against  making  or  using  fireworks,  and  if  that  had 
been  considered  a  nuisance  at  common  law,  an  Act  of 
Parliament  would  not  have  been  necessary. 

Pollock  C.  B. — Should  not  an  indictment  allege, 
not  only  the  keeping  of  a  dangerous  thing,  but  the 
keeping  of  it  in  such  a  manner  as  to  endanger  the 
public  ?  Every  rectifier  in  the  metropolis  has  thou- 
sands of  gallons  of  spirits  on  his  premises. 

Parry.  This  indictment  is  in  restraint  of  trade, 
and  is  founded  on  a  pure  imagination  of  what  may 
possibly  happen. 

Cur.  adv.  vult. 

This  case  was  re-argued  on  11th  May,  1857,  before 
Lord  Campbell  C.  J.,  Cockburn  C.  J.,  Pollock 
C.  B.,  Coleridge  J.,  Cresswell  J.,  Erle  J.,  Cromp- 
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ton   J.,    Crowder   J.,   Willes   J.,    Bramwell   B.,       1857. 
Watson  B.  and  Channell  B.  Lister's 

James  Wilde  Q.  C.  {Locke  with  him)  appeared  for       Ca-se- 
the  Crown,  and  Parry  Serjt.,  for  the  defendants. 

Parry  Serjt.,  for  the  defendants.  The  defendants 
were  found  not  guilty  on  the  second  and  third  counts 
of  the  indictment,  and  guilty  on  the  first  count  only. 

Pollock   C.    B -That    count  does   not   mention 

spirits  of  wine. 

Parry  Serjt.  No.  I  contend  that  count  does  not 
contain  a  statement  of  any  offence  at  common  law. 

Lord  Campbell  C.  J There  is  evidence  of  deposit- 
ing and  keeping,  but  you  say  not  conclusive  evidence 
of  danger.  It  would  be  difficult  to  say  there  was  not 
evidence  of  an  offence  at  common  law. 

Coleridge  J. — There  was  evidence  of  liability  to 
danger  ab  extra,  but  not  of  danger  from  within,  on 
account  of  the  manner  in  which  the  business  was 
carried  on. 

Pollock  C.  B. — The  first  count  only  mentions  the 
keeping  of  wood  naptha,  and  the  evidence  is  said  to 
show  that  it  was  used  so  as  to  cause  danger.  To  prove 
this,  they  give  evidence  that  it  was  mixed  with  spirits 
of  wine,  but  that  is  not  charged  in  the  indictment. 

Parry  Serjt.  I  submit  that  no  fear  of  danger 
ah  extra  renders  it  indictable.  Danger  ab  extra  is 
like  a  prohibition  quia  timet,  which  the  case,  3  Atkyns, 
750,  shows  will  not  lie. 

Lord  Campbell  C.  J.— If  the  question  is  merely 
whether  evidence  of  danger  ab  extra  is  to  be  entirely 
disregarded,  I  think  there  is  no  difficulty  in  giving  an 
opinion. 

Parry  Serjt.  The  first  count,  on  which  alone  a 
verdict  of  guilty  was  returned,  discloses  no  offence  at 
common  law. 
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1857.  Lord  Campbell  C.  J.— You  say  it  would  be  bad  in 

Lister's     arrest- of  judgment  ? 
Case.  Parry  Serjt.    Yes.     The  case  of  Rex  v.  Taylor  (a) 

is  the  only  authority  that  the  mere  keeping  of  gun- 
powder is  indictable ;  and  it  may  well  be  that  the 
keeping  in  that  case  was  in  such  a  manner  as  to 
cause  danger.  There  are  many  articles  besides  wood 
naptha  which  are  inflammable. 

Lord  Campbell  C.  J. — Wine  is  inflammable.  I 
hope  a  man  is  not  indictable  for  keeping  a  good  cellar 
of  wine ;  but  it  would  surely  be  indictable  to  keep 
twenty  tons  of  gunpowder  in  Cheapside. 

James  Wilde  Q.  C,  for  the  Crown.  The  case  states 
that  wood  naptha  is  more  inflammable  even  than 
gunpowder  itself,  and  that,  if  inflamed,  water  could 
not  put  out  the  fire  arising  from  it,  unless  applied  in 
enormous  proportions ;  and  Drs.  Taylor  and  Letheby 
were  of  opinion,  and  as  to  this  there  was  no  dispute, 
that,  practically,  a  fire  arising  and  communicating  with 
the  quantity  kept  upon  these  premises  could  not  be 
quenched,  and  would  produce  very  disastrous  conse- 
quences to  the  neighbourhood.  That  is  the  statement 
which  is  relied  upon  by  the  prosecution ;  and,  it 
cannot  be  said  that  the  storing  an  article  of  this 
description,  so  inflammable  as  scarcely  to  be  quenchable 
by  water,  and  which,  if  it  did  take  fire,  would  pro- 
duce a  result  little,  if  at  all,  short  of  the  great  fire  of 
London,  in  a  close  and  populous  neighbourhood,  is 
not  a  nuisance. 

Since  the  decisions  in  Hex  v.  Taylor  and  Rex  v. 
Williams,  the  12  Geo.  3.  c.  61.  has  prohibited  the 
making  or  keeping  a  large  quantity  of  gunpowder  at 
one  time  or  in  one  place  under  heavy  penalties ;  but 
this  statute  does  not  in  any  way  affect  the  common  law. 

(o)  2  Strange,  1167. 
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It  is  said  that  there  is  no  allegation  or  proof  that       1857. 
the  warehousing  in  this  case  is  carried  on  in  such  a     Lister's 
manner  as  to  render  it  dangerous  ;  but  the  indictment       Case. 
charges   that   the    naptha  was  deposited  in   "large 
and  excessive  quantities,"  and  it  is  in  the  excessive 
quantity  that  the  danger  lies. 

It  is  said  that  this  is  in  the  nature  of  a  prohibition 
quia  timet,  as  nothing  has  actually  happened.  The 
decisions  show  that  the  danger  may  be  ab  extra. 
The  gist  of  the  offence  is  the  danger  to  the  public. 
In  Rex  v.  Watson  the  ruinous  house  near  the  high- 
way, if  left  to  itself,  might  never  tumble  down  ;  but 
it  might  be  caused  to  fall  by  the  wheels  of  a  carriage 
passing  near  it. 

What  Lord  Hardwicke  means  by  saying  that  the 
fears  of  mankind,  though  reasonable,  will  not  create 
a  nuisance,  is,  that  they  will  not  do  so  where  the 
thing  causing  the  fears  would  not,  apart  from  them, 
be  a  nuisance  at  common  law.  It  was  the  fear  of 
infection  from  the  small  pox  which  rendered  the 
person  who  carried  the  child  along  the  highway 
indictable.  The  case  in  Atkyns  is  cited  in  Rex  v. 
Vantand'dlo  (a) :  in  which  it  was  held  indictable 
to  carry  a  child  infected  with  the  small  pox  along 
a  public  highway ;  and  a  similar  decision  was  given 
in  Rex  v.  Burnett  (6).  The  learned  counsel  also 
referred  to  Rex  v.  Brookes  (c)  and  Rex  v.  Cole  (d). 

Erle  J. — There  is  no  case  to  show  that  it  is  indict- 
able to  keep  any  commodity  except  gunpowder  ? 

Wilde  Q.  C.  No  ;  but  the  same  principle  applies  to 
such  an  article  as  this. 

Erle  J.— I  have  a  right  to  keep  a  ruinous  house  in 
a  field,  but  not  near  the  highway.  I  have  no  right  to 
keep  a  sword  suspended  over  the  heads  of  passengers. 

(a)  4  M.  &  S.  75.  (c)  Tremaine  P,  C.  195. 

(6)  Ibid.  272.  (*  Ibid.  198. 

VOL.    I.  S 
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1857.  Wilde  Q.  C.     The  danger  here  both  to  passengers 

and  to  the  inhabitants  of  the  surrounding  houses  is 


LlSTFR  8 

Case.  imminent;  the  fact,  that  such  extraordinary  care  as 
that  disclosed  by  the  case  is  required,  proves  the 
danger. 

If  you  once  establish  that-  if  a  fire,  however  slight, 
should  occur,  the  consequences  are  so  fearful  and  so 
extensive  as  is  admitted  in  this  case,  you  have  a 
danger  amply  sufficient.  That  the  danger,  is  such 
that  the  inhabitants  are  in  such  a  state  of  fear  as  to 
render  the  habitations  uncomfortable  or  untenantable 
by  reason  of  a  well  founded  alarm,  would  be  a  fair 
definition. 

The  evil  may  be  measured  either  by  the  liability  of 
the  thing  to  take  fire,  or  by  the  consequence  if  it  did 
take  fire;  once  show  that  such  a  fire  would  not  be 
under  the  control  of  mankind,  and  you  have  all  that 
the  law  requires,  for  it  is  not  lawful  on  general  prin- 
ciples to  have  in  a  populous  neighbourhood  a  thing 
which  may  produce  consequences  so  disastrous. 

Willes  J.  referred  to  Crowder  v.  Tinkler  (a),  where, 
on  an  application  for  an  injunction  to  restrain  the 
defendant  from  using  certain  buildings  for  the  purpose 
of  making  or  storing  gunpowder,  Lord  Eldon  said  (b)  : 
"  The  complaint  is,  therefore,  to  be  considered  as  of, 
not  a  public  nuisance  simply,  but  what,  being  so  in  its 
nature,  is  attended  with  extreme  probability  of  irre- 
parable injury  to  the  property  of  the  plaintiffs,  includ- 
ing also  danger  to  their  existence  ;  and  on  such  a  case, 
clearly  established,  I  do  not  hesitate  to  say  an  injunc- 
tion would  be  granted."  His  Lordship  also  referred 
to  Soltau  v." De  Held  (c),  in  which  a  defendant  was 
restrained  from  ringing  bells,  so  far  as  they  occasioned 
an  annoyance  to  the  plaintiff  or  his  family. 

(a)  19  Ves.  617.  (6)  Ibid.  622. 

(c)  21  Law  Jour,  Chan.  153. 


CROWN  CASES  RESERVED.  225 

Wilde  Q.  C.  There  is  also  the  case  of  Williams  v.  1857. 
The  East  India  Company  (a),  in  which  Lord  Ellen-  Ll8TEB>s 
borough  says  (b),  "  That  the  declaration,  in  imputing  C™e?  * 
to  the  defendants.the  having  wrongfully  put  on  board 
a  ship,  without  notice  to  those  concerned  in  the 
management  of  the  ship,  an  article  of  a  highly  dan- 
gerous combustible  nature,  imputes  to  the  defendants 
a  criminal  negligence,  cannot  well  be  questioned.  In 
order  to  making  the  putting  on  board  wrongful,  the 
defendants  must  be  cognizant  of  the  dangerous  quality 
of  the  article  put  on  board,  and  if,  being  so,  they  yet 
give  no  notice,  considering  the  probable  danger  thereby 
occasioned  to  the  lives  of  those  on  board,  it  amounts 
to  a  species  of  delinquency  in  the  persons  concerned 
in  so  putting  such  dangerous  articles  on  board,  for 
which  they  are  criminally  liable  and  punishable  for  a 
misdemeanor  at  least." 

If  it  would  be  a  criminal  act  thus  to  store  an  article 
of  a  highly  combustible  nature  in  a  ship  where  there 
are  but  a  few  of  the  Queen's  subjects,  a  fortiori  must 
it  be  criminal  to  keep  large  and  excessive  quantities 
of  an  article,  which  is  found  to  be  more  dangerous  than 
even  gunpowder,  in  premises  in  a  densely  popu- 
lated neighbourhood,  and  surrounded  by  property  of 
immense  value,  as  in  the  present  case. 

Parry  Serjt.,  in  reply.  This  is  an  attempt  to 
create  a  new  offence,  which  would  put  an  end  to  half 
the  trade  of  London.  In  almost  any  business  it  may 
be  said,  if  so  and  so  takes  place  danger  will  result. 
Muslin  is  highly  inflammable. 

Lord  Campbell  C.  J. — Water  would  quench  it. 

Parry  Serjt.  So  it  would  naptha,  if  in  sufficient 
quantity.  It  is  not  enough  to  show  that  something 
may  happen.  There  is  scarcely  a  portion  of  the  City 
in  which  you  do  not  pass  large  warehouses  containing 

(a)  3  East,  192.  (6)  Ibid.  200. 

S   2 
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1857.      some  combustible  article,  and  the  warehouses  by  our 
"  Lister's    great  wharves  are  crowded  with  oil,  turpentine,  spirits 
Case.       of  wine,  and  other  inflammable  materials. 

Every  attempt  to  find  a  decision  in  favour  of  the 
prosecution  has  failed  except  the  gunpowder  cases, 
and  there  must  have  been  in  those  cases  something 
more  than  a  mere  storing  of  the  article.  All  principle 
is  against  this  conviction,  and  if  it  is  upheld,  it  will  be 
fraught  with  the  most  pernicious  consequences  to  the 
trade  and  commerce  of  this  Metropolis. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered,  on  30th 
May,  1857,  by 

Lord  Campbell  C.  J.,  who  said :  The  judgment  I  am 
about  to  deliver  has  the  unqualified  approbation  of  all 
the  Judges  before  whom  this  case  was  argued  so  far 
as  relates  to  the  point  of  law  decided  by  it ;  but  the 
Lord  Chief  Baron,  for  reasons  which  he  has  inscribed 
upon  the  judgment,  and  which  I  shall  read  at  the  end 
of  the  judgment,  considers  that  the  conviction  ought 
not  to  be  affirmed.  His  Lordship  then  read  the 
following  judgment.  We  are  of  opinion  that  this 
conviction  ought  to  be  affirmed.  The  defendants' 
counsel  began  by  objecting  to  the  first  count  of  the 
indictment  on  which  the  conviction  took  place ;  but 
we  do  not  entertain  any  doubt  of  its  sufficiency.  It 
alleges  that  the  defendants  "  unlawfully,  knowingly, 
and  wilfully  did  deposit  in  a  warehouse  belonging  to 
them  near  to  divers  streets  and  highways,  and  to  divers 
dwelling-houses  of  her  Majesty's  subjects,  divers  large 
and  excessive  quantities  of  a  dangerous,  ignitable  and 
explosive  fluid,  called  wood  naptha,  and  did  keep  in 
the  said  warehouse,  and  near  to  the  said  streets,  high- 
ways and  dwelling-houses,  the  said  fluid  in  such  large, 
excessive   and    dangerous    quantities,     whereby   the 
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Queen's    subjects    passing    along    the    said    streets      1857. 
and  highways,    and  residing  in    the  said  dwelling-     Ll8TEH,8 
houses,    were   in    great    danger   of  their  lives   and       Case, 
property,  and  were  kept  in  great  alarm  and  terror,  ad 
commune  nocumentum,"  &c.     The  indictment  certainly 
does  not  state  that  any  noxious  effluvia  issued  from 
the  naptha,  or  that  the  air  was  corrupted  by  it,  or  that 
any  bodily  harm  was  done  by  it  to  any  of  the  Queen's 
subjects  ;  but  we  conceive  that  to  deposit  and  keep 
such  a  substance  in  such  quantities  in  a  warehouse  so 
situate,  to  the  danger  of  the  lives  and  property  of  the 
Queen's  subjects,  is  an  indictable  offence.     The  law  of 
the  country  would  surely  be  very  defective  if  life  and 
property  could  be  so  exposed  to  danger  by  the  act  of 
another  with  impunity.     There  is  no  ground  for  saying 
that,  according  to  the  doctrine  contended  for  by  the 
prosecutor's  counsel,  neither  brandy  nor  wine,  nor  oil, 
nor  any  ignitable  substance,  could  be  kept  in  the  cellar 
of  a  town  house  without  the  owner  of  the  house  being 
liable  to  fine  and  imprisonment.     The  substance  must 
be  of  such  a  nature,  and  kept  in  such  large  quantities, 
and  under  such  local  circumstances,  as  to  create  real 
danger  to  life  and  property.     The  well  founded  appre- 
hension of  danger  which  would  alarm  men  of  steady 
nerves  and  reasonable  courage,  passing  through  the 
street  in  which  the  house  stands,  or  residing  in  adjoin- 
ing houses,  is  enough  to  show  that  something  has  been 
done  which  the  law  ought  to  prevent  by  pronouncing 
it  to  be  a  misdemeanor.  Accordingly,  to  manufacture, 
or  to  keep  in  large  quantities,  in  towns  or  closely 
inhabited  places,  gunpowder  (which  for  this  purpose 
cannot  be  distinguished  from  naptha)  is  by  the  common 
law  of  England  a  nuisance  and  an  indictable  offence. 
This  doctrine  is  to  be  found  in  almost  all  our  treatises 
on  Crown  law,   and  it  was  acted  upon   in   Rex  v. 
Taylor,   2   Strange,    1167;    Roger    Williams  3  case, 
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1857.       1  Russell,  321 ;  and  in  Crowder  v.  Tinkler,  19  Ves. 

Lister's      o!7. 

Case.  we  are  next  to  consider  whether  the  facts  found  by 

the  jury  in  this  case  were  sufficient  to  support  the 
indictment.  The  jury  found  that  "  naptha  is  very 
inflammable,  more  so  than  spirits  or  even  than  gun- 
powder itself,  passing  into  vapour  at  a  heat  of  140  of 
Fahrenheit;  and,  if  inflamed,  water  could  not  put  out 
the  fire  arising  from  it,  unless  that  water  was  applied 
in  enormous  proportions  relatively  to  the  quantity  of 
inflamed  naptha,  and  that  without  dispute  a  fire  arising 
and  communicating  with  the  quantity  kept  upon  these 
premises  could  not  be  quenched,  and  would  produce 
very  disastrous  consequences  to  the  neighbourhood." 
The  jury,  to  be  sure,  likewise  found  that  "it  was  the 
practice  in  the  warehouse  never  to  allow  any  candles 
or  fire  or  gas-light  to  enter  therein,  and  so  long  as 
that  continued  the  naptha  would  not  produce  danger." 
These  facts  taken  together  would,  we  think,  fully 
justify  a  verdict  of  guilty.  Upon  this  statement, 
although  no  damage  was  actually  done  by  the  naptha, 
we  cannot  say  that  it  might  not  have  been  dangerous 
to  life  and  property  irrespective  of  ignition  from 
without.  The  supposed  safety  from  within  depended 
upon  the  care  of  the  defendants'  servants  in  not 
allowing  any  candles  or  fire  or  gas-light  to  enter  the 
warehouse,  and  it  was  only  so  long  as  this  care  con- 
tinued that  the  naptha  could  not  produce  danger. 
With  great  and  unintermitting  care  gunpowder  might 
be  kept,  and  perhaps  manufactured,  in  very  large 
quantities  without  doing  any  damage ;  but  the  law 
takes  notice  that  occasional  carelessness  may  be 
reckoned  upon,  and  forbids  that  to  be  done  which,  on 
the  recurrence  of  carelessness,  will  in  all  probability 
prove  destructive  to  life  and  property.  Therefore  the 
simple  keeping  of  large  quantities  of  gunpowder  in 
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the  midst  of  a  dense  population  was  considered  to  be  a      1857. 
misdemeanor  at  common  law.     The  statute  12  Geo.  3.     lister's 
c.  61.  does  not  create  this  offence,  and  only  punishes        Case- 
with   heavy  penalties  and  forfeiture   the   breach   of 
certain  regulations  which  it  enacts  for  the  safe  keeping 
and  carrying  of  gunpowder. 

We  are  called  upon,  however,  by  the  question  which 
the  case  submits  to  us,  to  say  whether,  when  such  a 
manufacture  is  carried  on  so  carefully  as  in  the  opinion 
of  scientific  men  to  produce  no  danger,  its  liability 
to  danger  ab  extra  may  make  it  a  public  nuisance. 
And  we  have  no  doubt  that  its  liability  to  danger  ab 
extra  may  make  it  a  public  nuisance.     If  the  locality 
were  in  the  midst  of  such  terrific  fires  as  blaze  day 
and    night  in  some  coal  and   iron  districts  in  this 
country,  there  might  well  be  a  danger  of  towns  being 
laid  in  ashes  by  the  explosion  of  a  large  accumulation 
of  naptha  as  well  as  of  gunpowder,  however  carefully 
it  might  be  kept  by  its  owner  in  his  warehouse.     The 
naptha   stored   in    this   warehouse   in   Suffolk  Lane, 
Thames  Street,  in  the  heart  of  the  city  of  London, 
might  be  seriously  exposed  to  ignition  from  various 
external  accidents.     A  fire  might  thus  arise  "which 
could   not  be   quenched,    and    would   produce   very 
disastrous  consequences  in  the  neighbourhood."    Upon 
the  trial  of  such  indictments  we  consider  that  it  is  a 
question  of  fact  for  the  jury,  whether  the  keeping  and 
depositing,  or  the  manufacturing  of  such  substances, 
really  does  create  danger  to  life  and   property  as 
alleged  — and    this  must  be  a  question    of  degree, 
depending  on  the  circumstances  of  each  particular 
case.     No  general   rule   of  law  can   be  laid   down 
beyond  this,  that  the  substantial  allegations  in  the 
indictment  must  be    substantially   proved.      In   the 
present  case  we  think  that  sufficient,  although  not 
necessarily  conclusive,  evidence  was  adduced,  and  that 
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1857.  although  the  Judge  would  not  have  been  justified  in 
Lister's  directing  a  verdict  of  guilty  to  be  entered  without 
Case-  taking  the  opinion  of  the  jury  upon  it,  he  was  fully 
justified  in  telling  the  jury  (which  he  appears  to  have 
done)  that  if  the  depositing  and  keeping  the  naptha 
in  the  manner  described,  coupled  with  its  liability  to 
ignition  ab  extra,  created  danger  to  life  and  property 
to  the  degree  alleged,  they  might  find  a  verdict  of 
guilty.  Whether  the  liability  to  ignition  ab  extra 
could  properly  be  taken  into  consideration  by  the  jury, 
he  reserved  for  our  opinion,  and  we  answer — Yes. 
The  conviction  must  therefore  be  affirmed. 

This  judgment  having  been  submitted  to  the  Lord 
Chief  Baron,  he  writes  these  words  : — "  Dissentiente 
the  Chief  Baron;  not  because  he  differs  from  the 
ruling  of  the  rest  of  the  Court  in  point  of  law,  but 
because  it  appears  to  him  that  the  defendants  were 
indicted  merely  for  depositing  the  article  in  a  ware- 
house, and  were  convicted  upon  evidence  of  a  dan- 
gerous use  of  it,  in  mixing  it  with  another  article  to 
make  a  very  combustible,  material ;  and  he  thinks 
there  ought  to  be  no  judgment  against  the  defendants 
on  this  trial,  but  that  another  indictment  ought  to  be 
preferred." 

Lord  Campbell  C.  J.,  after  reading  the  above 
judgment,  said.  I  may  observe,  on  my  own  part,  in 
answer  to  the  observations  of  the  Chief  Baron,  that 
we  only  took  into  our  consideration  the  danger  arising 
from  the  manner  of  depositing  and  keeping  the  article 
by  the  defendants,  and  not  the  dangerous  use  of  it  in 
the  mode  of  carrying  on  their  business. 

Conviction  affirmed. 
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ft  u.OL       ■■     J 
REGINA  v.  WILLIAM  KAY.  185- 


The  following  case  was  reserved  and  stated  for  the  The  prisoner 
consideration  and  decision  of  the  Court  of  Criminal  was  convict- 
Appeal  by  BRAMWELL  B.  from  T.  J. 

The  prisoner  was  tried  before  me  at  the  last  Assizes  Jhatrfxfrtie 
at  Ruthin,  on  an  indictment  which  charged  him  with  owner  of  a 

i  •  i  i  i       i    •  i  i   '     i       watch,  sent 

stealing  a  post   letter  and   a  watch,  laid   to  be  the  it,  to  be  re- 
property  of  the  Postmaster  General,  and  in  another  ^^^' 
count  of  Thomas  Jones.     Thomas  Jones  had  bought  a  from  whom 

,     .       _        ,  ...  .   .  °  hehadbought 

watch  in  JLondon,  which,  requiring  some  regulating,  it),  who  had 
he  had  sent  .to  the  seller.  A  letter  was  written  by  ™d™Hv°rri*ty 
some  person  in  his  name,  and  without  his  authority,  t0  anv  one 

.  ii  i  i  i  •         except  the 

requesting  the  seller  to  return  the  watch  to  him,  owner.  The 
Thomas  Jones,  in  a  letter  directed  to  the  care  of  jj^uduientiy 
the  postmaster  at  Brymbo.  After  this  letter  had  induced  ^.  to 
been  written,  the  prisoner  and  a  person  who  falsely  t.  j.  desired 
represented  himself  to  be  Thomas  Jones  came  to  the  ^h'ahould 
Brymbo  post-office  and  asked  for  the  watch.     It  had  be  sent  by 

,  .  mi  t  Post  t0  tne 

not  arrived,  and  the  man  personating  1  nomas  Jones  postmaster 
requested  that,  when  it  did,  it  might  be  delivered  fj^™^ 
to  the   prisoner.     This   was   accordingly  done  by  a  the  watch 

,     ,  .  nr.  i  ■  i  j.  having  been 

clerk  at  the  post-office  at  the  prisoner  s  request  next  s0  sent,  the 
day,  on  the  arrival  of  the  watch.     It  must  be  taken  P™a°t"ar.£e}" 
that  the  writine;  of  the  letter,  the  personating  of  Thomas  and  induced 

t  ,  , .        •         p        i  i  .,,       He  post- 

Jones  and  application  lor  the  watch,  were  parts  or  the  master  to 
same  scheme,  and  that  the  watch  was  sent  to  Brymbo  ^asT.  J. 
by  the  seller  in  pursuance  of  the  fraudulent  letter.  Held,  that  on 

J  r  the  receipt  of 

the  watch  by 
the  postmaster  the  special  property  of  A.  ceased,  and  the  general  property  of  the  owner 
becoming  unincumbered  drew  to  it  the  possession  ;  that  the  postmaster,  for  the  pur- 
pose of  delivering  the  watch  to  the  owner,  was  his  servant,  and  the  postmaster  s 
possession  being  the  possession  of  the  true  owner,  that  the  prisoner  was  rightly 
convicted  of  larceny  from  T.  /. 
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1857.  On  this  and  other  evidence  the  prisoner  was  convicted. 
JiX^T  But  it  having  been  objected  that,  if  any  offence  had 
Case.  been  committed,  it  was  not  stealing,  but  obtaining 
goods  under  false  pretences,  I,  entertaining  doubts 
thereon,  discharged  the  prisoner  on  bail,  and  reserved 
the  question  for  the  opinion  of  the  Court  of  Criminal 
Appeal. 

G.  Bramwell. 

This  case  was  argued  on  2nd  May,  1857,  before 
Cockburn  C.  J.,  Coleridge  J.,  Crowder  J.,  Willes 
J.  and  Bramwell  B. 

Mclntyre  appeared  for  the  prisoner;  no  counsel 
appeared  for  the  Crown. 

Mclntyre,  for  the  prisoner.  In  support  of  the 
objection  to  this  conviction,  I  submit  that  the  offence 
committed,  if  any,  was  obtaining  the  watch  by  false 
pretences.  The  owner  of  the  watch  had  placed  it  in 
the  hands  of  the  seller,  who  thereupon  became  the 
bailee,  and  the  prisoner  obtained  the  watch  from  the 
bailee  by  a  false  pretence  of  right,  and  there  is  there- 
fore no  larceny.  The  first  count,  charging  the  letter 
and  watch  as  belonging  to  the  Postmaster  General, 
cannot  be  supported,  for  the  postmaster  parted  not 
only  with  the  possession,  but  also  with  all  property  in 
the  letter.  It  was  in  fact  sent  to  the  prisoner,  and  it 
was  the  duty  of  the  postmaster  to  deliver  it,  and  for 
that  purpose  the  postmaster  was  the  agent  of  the  false 
Thomas  Jones.  The  letter  was  rightfully  received 
from  the  postmaster,  and  therefore  the  subsequent 
appropriation  would  not  be  larceny.  The  case  of 
Rex  v.  Mucklow  (a)  shows  that  where  a  letter  is  deli- 
vered by  a  postmaster  to  a  party  by  mistake,  and  he 
afterwards  appropriates  the  contents  to  his  own  use,  it 

(a)  l  Moo.  C.  C.  160. 
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is  not  larceny  if  he  was  guilty  of  no  fraud  in  causing       1857. 
them  to  be  delivered   to  himself.     Now  here  there      Kay's 
was  no  false  statement  made  to  the  postmaster,  and       Case- 
he  voluntarily  parted  with  the  letter.     The  case  of 
Rex  v.  Mucklow  was  afterwards  acted  upon  in  JRegina 
v.  Dames  (a). 

Coleridge  J — The  seller  intended  to  send  the 
watch  not  to  the  prisoner,  but  to  the  true  Thomas 
Jones,  and  the  prisoner  represented  himself  as  the 
true  Thomas  Jones. 

Mclntyre.  Then  the  offence  was  false  pretences 
and  not  larceny.  In  Regina  v.  Adams  (b)  the  prisoner 
went  to  the  shop  of  the  prosecutor,  and  falsely  said  he 
had  come  from  C.  for  some  hams,  and  at  the  same 
time  produced  a  forged  note  purporting  to  be  written 
by  C,  and  desiring  the  prosecutor  to  send  some  hams 
by  the  bearer,  and  the  prosecutor  accordingly  delivered 
the  hams  to  the  prisoner,  and  it  was  held  not  to  be 
larceny.  That  case  was  decided  on  the  authority  of 
Atkinson's  case  (c). 

Coleridge  J. — Whom  do  you  call  the  dominus  of 
the  watch,  because  here  it  was  invito  domino'? 

Mclntyre.  The  seller  in  London.  The  indictment 
does  not  charge  a  larceny  from  the  seller,  and,  if  it 
had,  it  could  not  have  been  supported.  The  case  of 
Regina  v.  Thristle  {d)  shows  that  if  the  watchmaker 
(the  seller)  had  appropriated  the  watch  himself,  he 
would  not  have  been  guilty  of  larceny ;  therefore  his 
wrongfully  parting  with  it  to  another  person  could 
not  make  that  person  guilty  of  a  larceny  from  the  true 
owner;  and  as  to  the  count  charging  it  to  be  the 
property  of  the  Postmaster  General,  the  postmaster 
was  in  fact  the  servant  of  Myers  (the  seller),  and  it  is 
as  if  the  watch  had  been  obtained  direct  from  the 

(a)  Dears.  C.  C.  640.  lc)  2  Russ.  on  Cri.  35. 

C6)  1  Den.  C.  C.  38.  (d)  1  Den.  C.  C.  502. 
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Case. 


1857-      seller,  who,  for  the  purposes  of  this  case,  must  be  taken 
Kay's      to  be  the  real  owner  of  the  watch. 

Bramwell  B. — There  is  a  count  charging  the  pro- 
perty as  in  the  real  Thomas  Jones.  Was  not  the 
property  in  him  ? 

Mclntyre.  I  say  not,  but  in  the  seller,  to  whom 
he  had  entrusted  it ;  the  representation  to  the  post- 
master was  the  same  as  if  made  to  the  seller,  and 
therefore  it  is  a  case  of  false  pretences,  and  not  of 
larceny. 

Bramwell  B If  the  seller  did  what  he  ought  not 

to  have  done,  did  he  not  thereby  determine  his  bail- 
ment, and  did  not  the  property  thereby  become  vested 
in  the  true  owner  ? 

Mclntyre.  If  so,  still  it  would  not  be  larceny,  but 
false  pretences. 

Cockburn  C.  J. — The  watchmaker  intended  that 
the  watch  should  be  delivered  to  the  true  Thomas 
Jones. 

Mclntyre.  He  intended  to  part  with  the  watch  to 
the  man  who  wrote  the  letter,  believing  him  to  be 
the  true  Thomas  Jones. 

Willes  J — Would  the  prisoner  be  liable  to  the 
prosecutor  in  trespass  ?  Every  larceny  supposes  a 
trespass,  and  the  law  in  both  cases  is  founded  on  the 
same  principles. 

Mclntyre.  I  think  not.  The  watch  was  not  taken 
invito  domino,  but  was  voluntarily  parted  with  by  a 
person  who  had  a  special  property  in  it. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered,  on  11th 
May  1857,  by 

Coleridge  J. — We  are  of  opinion  that  the  prisoner 
in  this  case  was  rightly  convicted  of  felony.  ' 

Thomas  Jones,  the  owner  of  a  watch,  had  placed  it 
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with  the  seller  for  a  specific  purpose,  the  regulating       1857. 
it ;   and   as  it  is  not  stated  that  he  had  given  any  — £^ — 
specific  directions  when  or  how  it  was  to  be  returned,        Case- 
it  must  be  taken  that  the  seller  had  no  authority  to 
deliver  it  to  any  one  but  Thomas  Jones,  or  some  one 
commissioned  by  him  to  receive  it.     By  the  fraud  of 
the  prisoner  he  is  induced  to  believe  that  Thomas 
Jones  had  desired  him  to  send  it  by  post  to  the  post- 
master at  Brymbo,  inclosed  in  a  letter  addressed  to 
Thomas  Jones.     The  postmaster,  also  induced  by  the 
fraud  of  the   prisoner,  delivers   the  watch   to  him, 
believing  him  to  be  Thomas  Jones  or  his  agent,  and 
thus  the  possession  is  obtained.     Now,  assuming  it  to 
have  been  correctly  contended  in  the  argument  that 
the  seller  of  the  watch  had  more  than  a  bare  charge, 
and  was  the  bailee  of  it,  yet  his  special  property  as 
such  did  not  put  an  end  to  the  general  property  of 
the  true  owner ;  and,  when  he  sent  the  watch  away 
to  a  third   person,    addressed    to   the    true   owner, 
intending  such  third  person  to  deliver  it  to  the  true 
owner,  and  that  third  person,  the  postmaster,  received 
it  for  that  purpose,  the  seller's  possession  and  right  of 
possession  and  special  property  all  ceased,  the  general 
property  of  the    true  owner  became  entirely  unin- 
cumbered, and  drew  to  it  the  possession,  unless  the 
postmaster  himself  became  the  bailee,  as  the  seller 
had  been  before.     But  this  he  did  not,  according  to 
Pearce's  case  (a),  where  the  prisoner,  pretending  to 
be  the  mail  guard,  obtained  from  the  postmaster  the 
bags  of  letters,  and  was  held  to  have  been  rightly 
convicted  of  stealing  letters  out  of  the  Post  Office, 
the  postmaster  having  no  property  in  them,  but  only 
a  charge. 
Although  the  prisoner  had,  by  fraud,  induced  the 

(a)  2  East,  P.  C,  603  and  673. 
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seller  to  part  with  his  special  property,  assuming  that 
he  had  such,  yet  no  possession  had  thereby  in  fact 
vested  in  him ;  and  when  the  possession  in  fact  had 
come  to  the  postmaster,  it  would  be  unreasonable  to 
hold  that  the  prisoner,  by  calling  himself  Thomas 
Jones,  and  falsely  pretending  to  be  the  true  owner, 
had  made  the  postmaster  his  servant  and  agent,  or  the 
postmaster's  actual  possession  his ;  since  the  postmaster 
had  received  it  for  the  true  owner,  and  intended  to 
deliver  it  to  the  true  owner.  The  postmaster  being 
the  servant  of  the  true  owner  for  this  purpose,  his 
possession  was  the  possession  of  the  true  owner,  and 
could  not  be  divested  by  the  tortious  taking  from  him, 
according  to  Wilkins's  case  (a).  On  this  ground  the 
prisoner's  offence  appears  to  us  to  have  been  clearly 
larceny. 

Conviction  affirmed. 

(o)  2  East,  P.  C.  673,  4. 


1857.  REGINA  v.  JOHN  EVANS. 

The  prisoner  The  following  case  was  reserved  and  stated  for  the 
rd,Son°an1C "    consideration  and  decision  of  the  Court  of  Criminal 

indictment 
under  section 

57  of  9  &  10  Vict.  c.  95.,  for  acting  and  professing  to  act  under  a  false  colour  and  pretence 
of  the  process  of  the  County  Court.  It  appeared  that  the  prisoner,  heing  a  creditor  of 
R.,  sent  him  a  letter  not  in  any  way  resembling  County  Court  process,  but  headed  with 
the  royal  arms  and  purporting  to  be  signed  by  the  clerk  of  a  County  Court,  threatening 
County  Court  proceedings.  He  afterwards  told  the  wife  of  R.  that  he  had  ordered  the 
County  Court  to  send  the  letter,  upon  which  she  paid  the  debt ;  and,  whilst  the  prisoner 
was  writing  out  a  receipt,  he  demanded  of  her  a  sum  of  money  for  County  Court 
expences. 

Held,  by  Lord  Campbell  C.  J.,  Erle  J.,  Williams  J.  and  Ceowder  J.,  that 
these  facts  constituted  an  acting  and  professing  to  act  under  the  false  colour  or  pretence 
of  the  process  of  the  County  Court  within  the  meaning  of  the  section ;  and  that  the 
conviction  was  right. 

Held,  by  Bramwell  B.,  that  that  portion  of  the  section  upon  which  the  indictment 
was  framed  referred  to  false  pretences  whilst  acting  under  genuine  process,  and  that  the 
conviction  was  wrong. 
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Appeal  by  the  Chairman  of  the  Quarter  Sessions  for       1857. 

the  county  of  Montgomery.  EvANg,s 

The  prisoner  was  tried  before  me  and  others  of  her  Case- 
Majesty's  justices  of  the  peace  for  the  County  of  Mont- 
gomery, at  the  General  Quarter  Sessions  of  the  Peace 
for  the  said  county,  holden  at  Welchpool,  on  the  10th 
day  of  January  last,  upon  a  charge  of  having  acted 
and  professed  to  act  under  a  false  colour  and  pretence 
of  the  process  of  the  County  Court  of  Montgomery- 
shire, holden  at  Welchpool. 

The  following  is  a  copy  of  the  indictment. 
"  Montgomeryshire  to  wit.  The  jurors  for  our  lady 
the  Queen  upon  their  oath  present  that  John  Evans  late 
of  the  parish  of  Llanfair  in  the  county  of  Montgomery 
joiner  on  the  23rd  day  of  October  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty  six  acted 
and  professed  to  act  under  a  false  colour  and  pretence  of 
the  process  of  the  County  Court  of  Montgomeryshire 
holden  at  Welchpool  in  the  manner  and  by  the  ways 
and  means  hereinafter  mentioned  that  is  to  say.  For 
that  one  John  Roberts  being  at  the  time  of  the  com- 
mittal of  the  offence  hereinbefore  alleged  indebted  to 
the  said  John  Evans  in  a  certain  sum  of  money,  the 
said  John  Evansf\n  order  to  obtain  the  payment  of 
the  said  money,  did  send  to  the  said  John  Roberts  a 
letter  or  application  demanding  payment  of  the  money 
so  due  to  him  the  said  John  Evans  from  the  said 
John  Roberts  as  aforesaid  and  which  letter  or 
application  was  in  the  words  or  to  the  effect  fol- 
lowing that  is  to  say  '  Welchpool  Oct.  17th  1856. 
[V  (Royal  Arms)  R]  To  Mr.  John  Roberts.  Sir.  I 
hereby  give  you  notice  that  unless  the  amount  of  your 
account  £0.  10s.  Qd.  which  is  due  to  me  is  paid  on  or 
before  the  23rd  instant  to  me  at  the  Quarry  proceed- 
ings will  be  taken  to  obtain  the  same  in  pursuance 

'  with    the    provisions  of  the    statute    9th    &  10th  of 
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1857.  Victoria  cap.  25th  of  the  new  County  Court  Act  for 
Evans's  the  more  easy  recovery  of  small  debts  &c.  Yours  &c. 
Case.  Frederick  Mugliston  clerk  to  Court  instructed  by 
John  Evans.'  And  for  that  the  said  John  Evans  after 
the  sending  of  the  said  letter  to  the  said  John  Roberts 
as  aforesaid  to  wit  on  the  said  23rd  day  of  October  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty  six  did  under  the  colour  or  pretence  that  the  said 
letter  was  the  process  of  the  said  County  Court  of 
Montgomeryshire  holden  at  Welchpool  and  that  the 
same  authorized  him  so  to  do  demand  from  Mary 
Roberts  the  wife  of  the  said  John  Roberts  payment  to 
him  the  said  John  Evans  of  certain  money  which  he 
the  said  John  Evans  then  alleged  to  be  due  from  the 
said  John  Roberts  as  the  Court  fees  upon  the  said 
letter  or  application  and  did  then  thereby  and  by 
other  means  act  and  profess  to  act  under  colour  or 
pretence  of  the  process  of  the  said  County  Court  of 
Montgomeryshire  holden  at  Welchpool ;  whereas  in  truth 
and  in  fact  the  said  letter  or  application  so  sent  to  the 
said  John  Roberts  as  aforesaid  was  not  the  process  of 
the  said  County  Court  of  Montgomeryshire  holden  at 
Welchpool  and  was  not  issued  by  the  registrar  of  the 
said  County  Court  or  by  any  other  person  having 
authority  to  issue  the  process  thereof  which  the  said 
John  Evans  then  well  knew.  And  whereas  in  truth  and 
in  fact  the  said  John  Evans  had  then  no  authority  to 
act  or  profess  to  act  under  any  process  of  the  said 
County  Court  of  Montgomeryshire  holden  at  Welch- 
pool  or  to  demand  or  take  from  the  said  Mary  Roberts 
payment  of  any  sum  or  sums  of  money  under  colour 
or  pretence  of  any  process  of  the  said  County  Court 
of  Montgomeryshire  holden  at  Welchpool  which  the  said 
John  Evans  then  well  knew.  Against  the  form  of  the 
statute  in  such  case  made  and  provided  and  against  the 
peace  of  our  lady  the  Queen  her  Crown  and  dignity." 
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It  was  proved  on  the  trial,  that  one  John  Boberts,       1857. 
who  resided   at  Llanfair,  within  the  district  of  the     Evans's 
County  Court  for  Montgomeryshire,  holden  at  Welch-        Case" 
pool,  was  indebted  to  the  prisoner  in  the  sura  of  ten 
shillings,  and  that  the  prisoner,  for  the  purpose  of 
obtaining  payment  of  such  debt,  sent  to  the  said  John 
Roberts  the    letter  set  out  in  the   indictment.     The 
original  letter  is  annexed  to,  and  is  to  form  part  of 
this  case,  and  is  marked  "  A."  (a). 

A  genuine  form  of  summons  of  the  County  Court 
of  Montgomeryshire,  holden  at  Welchpool,  is  also  an- 
nexed to,  and  is  to  form  part  of  this  case,  and  is 
marked  "  B." 

Some  days  after  the  said  letter  had  been  received 
Mary  Boberts,  the  wife  of  the  said  John  Boberts, 
went  to  the  prisoner  at  Llanfair,  and  asked  him  if  he 
had  sent  the  letter,  to  which  the  prisoner  replied  that 
he  had  ordered  the  Court  to  send  it,  and  upon  being 
so  informed,  she  paid  the  prisoner  the  ten  shillings, 
the  money  demanded  in  the  letter. 

Whilst  the  ten  shillings  were  lying  on  the  table, 
and  whilst  the  prisoner  was  writing  the  receipt,  the 
prisoner  asked  Mary  Roberts  for  "  fifteen  pence  for 
the  County  Court  expenses,  as  he  wanted  to  put  the 
full  amount  in  the  receipt."  Mary  Boberts  said  she 
had  no  more  money.  The  prisoner  then  said  he  would 
take  sixpence,  and  that  he  had  done  the  same  with 
Mr.JEvansof  Hirrhos,  who  had  paid  him  fifteen  pence 
for  County  Court  expenses.  Mary  Roberts  still  said 
she  had  not  any  more  money,  and  no  money  was  paid 
by  Mary  Boberts  for  costs,  and  a  receipt  for  the  ten 
shillings  alone  was  given.  A  copy  of  such  receipt  is 
annexed  to,  and  is  to  form  part  of  this  case,  and  is 
marked  "  C." 

(a)  This  and  the  other  documents  referred  to  will  be  found  at  the  end 
of  the  case, 

VOL.  I.  T 


Case. 
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1857.  The  jury  convicted  the  prisoner,  and  I  sentenced 

Evans's  him  to  imprisonment  with  hard  labour  for  two 
calendar  months,  but  respited  the  execution  of  the 
sentence,  admitting  the  prisoner  to  bail,  until  the 
Midsummer  Sessions,  in  order  to  obtain  the  opinion 
of  the  Court  for  Criminal  Cases  Reserved  upon  the 
question  whether  the  facts,  as  above  stated,  constitute 
an  offence  within  the  meaning  of  the  57th  section  of 
the  County  Courts  Act,  9th  &  10th  Vict.  cap.  95. 

Powis, 

Chairman. 

The  following  are  copies  of  the  documents  referred 
to  in  the  case. 


A. 


Welchpool,  October  17 th,  1856. 


y    |      Royal       |  p 
v>  I      Arms.      J   °" 

To  Mr.  John  Roberts, 

Sir, 

I  hereby  give  you  notice  that  unless  the  amount  of  your 
account  £0.  10*.  0d.,  which  is  due  to  me,  is  paid  on  or  before 
the  23rd  instant  to  me  at  the  Quarry,  proceedings  will  be  taken 
to  obtain  the  same  in  pursuance  with  the  provisions  of  the 
statute  9th  and  10th  of  Victoria,  cap  25th  of  the  New  County 
Court  Act  for  the  more  easy  recovery  of  small  debts,  &c. 

Yours,  &c, 
Frederick  Mugliston,  Clerk  to  Court, 

Instructed  by  John  Evans  (a). 

(a)  The  words  and  figures  in  italic  were  in  writing ;  the  rest  was  a 
printed  form. 
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B. 

5.  Summons  to  appear  to  a  Plaint. 
No.  of  Plaint 

In  the  County  Court  of  Montgomeryshire  holden  at  Welch- 
pool. 


Between 


and 


You  are  hereby  summoned  to  appear  at 
a  County  Court  to  be  holden  at  WeUhpool 
on  the  day  of  185 

at  the  hour  of  in  the  noon 

to  answer  the  plaintiff  to  a  claim  the  par- 
ticulars of  which  are  hereunto  annexed. 


Debt  or  claim 
Costs  of  Plaint 
Attorney's  costs 

Total  amount    £ 


.Plaintiff 

Defendant 
£ 


Dated  this 
To  the  defendant 


day  of 


185 


Robert  D.  Harrison, 

Registrar  of  the  Court 


N.  B.     If  you  owe  the  money  and  will  consent  to  a  judg- 
ment you  will  save  half  the  hearing  fee. 


N.  B.     See  notice  at  the  back  (a). 


1857. 

Evans's 

Case. 


c. 

Received  of  W.  Roberts  the  sum  of  10*.,  being  due  for  coffin 
for  a  child. 


Oct.  22nd,  1856. 

(a)  It  is  not  considered  necessary 
to  insert  the  notice  indorsed,  which 
was  the  usual  notice  at  the  back  of 
a  County  Court  Summons,  as  to  the 
way  in  which  expence  might  be 
saved  by  confessing  the  claim,  or 


John  Evans. 

by  paying  debt  and  costs  before 
the  hearing,  as  to  notice  to  be 
given  of  particular  defences  and  as 
to  the  power  of  the  defendant  to 
have  a  jury,  &c. 


T    2 
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1857.  This  case  was  argued  on  30th  May,  1857,  before 

-EvAN8,8     Lord  Campbell  C.  J.,  Erle  J.,  Williams  J.,  Crow- 
Case.       DER  j,  and  Bbamwell  B. 

Welsby  appeared  for  the  Crown,  and  Mclntyre  for 
the  prisoner. 

M'Intyre,  for  the  prisoner.  Section  57  of  the 
9  &  10  Vict.  c.  95.,  on  which  this  indictment  is  said 
to  be  framed,  after  providing  that  summonses  and 
process  shall  be  sealed  or  stamped  with  the  seal  of  the 
Court,  enacts  that  "  every  person  who  shall  forge  the 
seal  or  any  process  of  the  Court,  or  who  shall  serve  or 
enforce  any  such  forged  process,  knowing  the  same  to 
be  forged,  or  deliver  or  cause  to  be  delivered  to  any 
person  any  paper  falsely  purporting  to  be  a  copy  of 
any  summons  or  other  process  of  the  said  Court, 
knowing  the  same  to  be  false,  or  who  shall  act  or 
profess  to  act  under  any  false  colour  or  pretence  of 
the  process  of  the  said  Court,  shall  be  guilty  of  felony." 
I  contend  that  the  prisoner  has  committed  no  offence 
within  the  meaning  of  this  section.  There  was  no 
acting  or  professing  to  act  under  a  false  colour  or 
pretence  of  process.  The  letter  did  not  purport  to  be 
a  copy  of  any  summons  or  other  process  of  the  Court ; 
nor  was  it  pretended  that  any  process  in  fact  existed. 

Lord  Campbell  C.  J.— The  letter,  per  se,  does  not 
purport  to  be  process. 

M'Intyre.     There  is  nothing  in  it  like  process. 

Williams  J. — It  is  a  sort  of  Welch  attorney's 
letter. 

M'Intyre.  To  bring  the  case  within  the  meaning 
of  the  section  there  must  either  be  an  acting  under 
genuine  process  by  a  false  colour  or  pretence,  or  there 
must  be  something  amounting  to  an  imitation  of  pro- 
cess ;  here  there  is  no  genuine  process,  and  the  letter 
in  no  way  resembles  a  summons  or  other  process  of 
the  Court. 
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Lord   Campbell  C.  J.— It  seems  to  be  conceded      1857. 
that  merely  sending  the  letter  was  not  acting  under     EvANS.g 

Colour  of  process.  Case. 

M'Intyre.  And  I  contend  that  the  subsequent 
demand  of  expences  by  the  prisoner  does  not  satisfy 
the  statute.  The  ten  shillings  was  all  that  was  de- 
manded in  the  letter;  when  she  had  paid  him  that 
sum,  and  had  thereby  satisfied  the  demand  contained 
in  the  letter,  and  whilst  the  prisoner  was  writing  out 
the  receipt,  he  asked  her  for  15c?.  It  is  true  he  said 
"for  County  Court  expenses,"  but  he  did  not  refer 
to  the  letter,  or  to  any  alleged  process  of  the  Court, 
and  therefore  he  could  not  be  said  to  be  acting  under 
any  false  colour  or  pretence  of  the  process  of  the 
Court.  The  learned  counsel  referred  to  Regina  v. 
Myott  (a). 

Bramwell  B. — I  am  inclined  to  think  that  the 
section  is  directed  against  the  forgery  of  process,  or 
falsely  acting  under  genuine  process.  This  letter 
merely  contains  a  ridiculous  story  which  a  person  is 
so  foolish  as  to  believe. 

Crowder  J. — There  are  the  Royal  arms  and  V.  R. 
printed  at  the  head  of  the  letter.  It  is  true  there  is 
nothing  of  that  kind  upon  a  genuine  summons;  but 
they  are  put  upon  the  letter  for  the  purpose  of  in- 
ducing the  belief  that  it  comes  from  the  Court,  and 
then  the  prisoner  afterwards  demands  money  for 
County  Court  expenses. 

Lord  Campbell  C.  J.— As  I  said  before,  I  think 
the  letter,  per  se,  would  not  be  a  pretence  of  process 
within  the  meaning  of  the  act ;  but  the  Royal  arms 
and  the  V-  R.  being  upon  it,  and  its  being  followed 
up  by  a  demand  of  County  Court  expenses,  would 
seem  to  make  out  that  the  prisoner  did  profess  to  act 

(a)  6  Cox  C.  C.  406. 
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1857.       under  the  process  of  the  Court.     Suppose  there  had 

Evans's     been  no  letter,  and  money  had  been  demanded  for 

Case-       County  Court  expenses,  the  defendant  saying  "  I  have 

sued  out  a  summons,  and  so  much  is  due  for  expenses," 

would  not  that  be  acting  under  pretence  of  the  process 

of  the  Court  ? 

M'Intrjre.  That  would  be  a  false  pretence,  and 
punishable  as  such.  It  was  not  intended  by  this 
statute  to  make  that  which  was  simply  a  false  pretence 
a  felony.  The  sectibn  applies,  1.  To  forging  the  seal 
or  the  process  of  the  Court,  or  serving  any  such  forged 
process  : .  2.  To  uttering  any  paper  falsely  purporting 
to  be  a  copy  of  process  :  and  3.  \  To  acting  under  any 
false  colour  or  pretence  of  the  process  (i.  e.  the  genuine 
process)  of  the  Court. 

Welsby,  for  the  Crown.  This  is  a  question  of'much 
importance,  as  frauds  of  this  kind  have  become  fre- 
quent, and  are  generally  practised  upon  a  class  of 
persons  who  can  neither  read  nor  write,  and  are  readily 
deceived  even  by  a  letter  like  that  sent  by  the  prisoner. 
The  question  is,  what  is  the  proper  construction  of  the 
statute?  The  section  begins  by  providing  against 
forging  the  seal  or  other  process  of  the  Court,  or 
serving  any  such  forged,  process;  then  it  proceeds 
another  step,  and  deals  with  those  who  shall  deliver 
any  paper :  falsely  purporting  to  be  a  copy  of  any 
process  ;  then,  comes  the  provision,  "  or  who  shall  act 
or  profess  to  act  under  any  false  colour  or  pretence" 
(verbal  or  written)  "  of  the  process  of  the  said  Court." 
That  does  not  mean  acting  under  false  colour  of 
genuine  process,  but  acting  under  the  false  colour  or 
pretence  that  there  is  process. 

In  order  to  see  whether  the  prisoner  did  so  act  we 
must  look  at  the  entire  proceeding:  first,  he  sends  this 
letter  bearing  the  Royal  arms  and  purporting  to  be 
signed  by  "  Clerk  to  Court,"  and  then  he  says  to  the 
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woman,  after  she  has  paid   the  debt,   I  want  fifteen       1857. 
pence  more.     For  what  ?     For  County  Court  expenses.     EvAw.,.' 
It  cannot  be  said  that  he  was  not  then  acting  under       Ca8e- 
colour  or  pretence  of  the  process  of-  the  Court;  nor 
can  it  be  doubted  that  this  is  the  very  fraud  against 
which  the  statute  intended  to  provide. 

M'Intyre  replied. 

Lord  Campbell  C.  J. — With  sincere  respect  for  the 
opinion  of  my  brother  Bramwell,   I  should,  except 
for  the  view  which   he  has  expressed,  have  thought 
this  to  be  an  exceedingly  clear  case.     This  section  of 
the  act  is  for  the  benefit  of  a  class  of  persons  who  are 
illiterate  and  liable  to  be  imposed  upon,  and  is  intended 
to  protect  them  from  false  charges  under  colour  or 
pretence  of  process.     With  that  view  the  section  first 
provides  for  the  offence  of  forging  the  seal  or  process 
of  the  Court,  or  knowingly  serving  forged  process ; 
then  it  provides  against  delivering,  or  causing  to  be 
delivered,  any  paper  falsely  purporting  to  be  a  copy 
of  any  process  of  the  Court ;  and   then,  with  very 
sweeping  words,  it  brings  within  the  meaning  of  the 
enactment  every  person  "  who  shall  act  or  profess  to 
act  under  any  false  colour  or  pretence  of  the  process 
of  the  said  Court."     Now  this  branch  of  the  section 
appears  to  me  to  apply  to  a  person  pretending  to  act 
under  process  of  the  Court  when  there  is  in  fact  no 
process,  and  it  therefore  applies  to  the  present  case. 
The  mere  sending  of  the  letter  by  the  prisoner  would 
not  alone  have   been  sufficient;    but  he  afterwards 
pretended  that  fifteen  pence  was  due  for  County  Court 
expences,  and,  there  can  be  no  doubt,  intended  the 
woman  to  believe  that  he  had  process  which  entitled 
him  to  receive  that  sum  ;  that  he  had  incurred  costs 
in  respect  of  proceedings  in  the  County  Court.    When 
asked  whether  he  had  sent  the  letter  to  the  prosecutor 
he  replied  that  he  ordered  the  Court  to  send  it ;  and 
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1857.  if  vou  look  at  the  letter  you  find  it  purports  to  be 
-EvAN8,s  issued  by  the  Court  at  his  instance.  The  letter  having 
Case-  been  sent,  and  the  statement  made  by  the  prisoner 
that  he  ordered  the  Court  to  send  it,  he  asks  for  the 
money  for  County  Court  expences.  What  does  that 
mean  but  that,  the  Court  having  caused  that  letter  to 
be  sent,  the  sum  of  fifteen  pence  was  due  for  the  Court 
expences  ?  It  seems  to  me,  I  own,  very  clear  that, 
although  the  prisoner  received  no  money  for  costs, 
because,  as  the  case  states,  Mary  Roberts,  after  paying 
the  ten  shillings,  said  she  had  no  more  money,  the 
prisoner  did,  in  demanding  the  fifteen  pence  for  Court 
expences,  profess  to  act  under  the  false  colour  and 
pretence  of  the  process  of  the  Court ;  and  I  think  that 
this  case  is  within  both  the  words  and  the  object  of  the 
act  of  Parliament. 

Erle  J I  also  think  that  this  conviction  should 

be  affirmed.  The  question  is,  whether  the  present 
case  is  within  the  57th  section  of  the  County  Courts 
Act ;  and  I  think  it  is.  Those  tribunals  were  created 
for  the  benefit  of,  and  are  calculated  largely  to  affect, 
the  poorer  classes,  and  it  was  intended  by  this  section 
to  protect  them  from  extortion.  It  applies,  first,  to 
persons  who  shall  forge  process  or  use  pretended  pro- 
ceedings instead  of  real  ones ;  secondly,  to  those  who 
shall  deliver  anything  falsely  purporting  to  be  a  copy 
of  process  ;  and,  lastly,  we  have  this  very  wide  provi- 
sion, applying  to  every  person  "who  shall  act  or  profess 
to  act  under  any  false  colour  or  pretence  of  the  process 
of  the  Court."  Now,  did  this  man  pretend  to  act 
under  the  process  of  the  Court?  He  sent  a  letter, 
intending  that  the  person  receiving  it  should  think  it 
was  a  document  having  some  legal  force,  and  he  told 
the  woman  that  he  had  ordered  the  Court  to  send  that 
letter;  and  there  is  no  doubt  he  meant  the  woman  to 
believe  that  the  letter  came  from  the  County  Court. 
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If  we  were  to  construe  the  section  as  suggested  by       1857. 
Mr.  M'Intyre,   we  should  render  it  nearly   inope-     Evans,b 
rative.     The  letter  itself  is  no  doubt  a  strange  docu-        Case. 
ment ;  but  we  must  take  the  sending  of  that  letter  in 
connection  with  the  surrounding  circumstances,  and 
they   clearly   show   that   the    prisoner  intended   the 
woman  to  believe  that  there  was  process  of  the  Court, 
and  that  he  was  acting  under  it. 

Williams  J — I  am  of  the  same  opinion.  The  only 
argument  of  Mr.  M'Intyre  which  appears  to  have 
affected  the  mind  of  the  Court  is,  that  the  word 
"process,"  in  the  latter  part  of  the  section,  must  be 
taken  to  mean  "  genuine  process ;"  but  I  do  not  see 
why  we  should  put  such  a  construction  upon  it ;  nor 
is  there,  as  it  seems  to  me,  anything  in  the  section  to 
warrant  such  a  construction.  I  think  the  case  is 
within  the  words  of,  and  the  mischief  contemplated 
by,  the  statute,  and  that  the  conviction  was  right. 

Crowder  J — I  am  of  the  same  opinion.  I  think 
it  quite  clear  that  this  case  falls  within  the  latter  part 
of  the  section.  I  think  the  Legislature  intended  by 
that  branch  of  the  section  to  meet  the  case  where  there 
is  no  forged  process  or  pretended  copy  of  process,  but 
where  there  is  a  pretence  of  process  under  which 
money  is  demanded ;  and  I  think  we  should  take  a 
very  narrow  view  of  the  statute  if  we  adopted  that 
which  has  been  contended  for  by  the  learned  counsel 
for  the  prisoner. 

Bramwell  B. — I  am  solitary  in  my  opinion,  and 
therefore  I  unfeignedly  think  I  am  wrong;  but, 
following  the  words  of  the  statute  as  I  find  them,  I  do 
not  think  they  include  this  case.  Before  I  heard  the 
opinions  expressed  by  the  Court,  it  appeared  to  me 
that  the  section  we  are  now  considering  was  meant  to 
prevent  forgeries  of  process  and  false  pretences  under 
genuine  process.     The  words  are,  "  or  who  shall  act 
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1857.  or  profess  to  act  under  any  false  colour  or  pretence  of 
EvANS.s  the  process  of  the  Court.  The  words  are  not  "  pre- 
Case-  tended  process ;"  and  they  seem  to  me  to  imply  an 
acting  under  a  genuine  document  by  a  false  colour  or 
pretence.  It  is  admitted  that  the  prisoner  would  not 
have  been  liable  to  an  indictment  for  forging  the 
process  of  the  Court.  I  agree  with  Mr.  M'Intyre  in 
supposing  that  the  statute  means  that  there  must  be  a 
pretence  of  acting  under  some  genuine  process  ;  but  I 
do  not  find  that  the  prisoner  did  say  that  there  was 
any  process  at  all  under  which  he  was  acting.  It 
seems  to  me  that  the  conviction  was  wrong. 

Conviction  affirmed. 


1857.  REGINA  v.  DAVID  HUGHES. 


The  prisoner  The  following  case  was  reserved  and  stated  for  the 
ei ofmln0-'"  consideration  and  decision  of  the  Court  of  Criminal 
slaughter.      Appeal  by  Watson  B. 

thatthe  e'  This   prisoner   was   tried    before   me    at   the   last 

withaothersaS  Swansea  Assizes  on  February  25th,  1857,  on  an 
employed  in    indictment  for  manslaughter. 

hTside^f  a6  It  was  proved  that  some  contractors  were  employed 
cofiiery  *  It  to  wa^  4^e  'ns'de  of  a  new  shaft,  which  was  sinking, 
was  the  duty  in  a  colliery  called  the  Tylecock  Colliery.  The  de- 
sone/toplace  ceased,  with  others,  was  working  at  the  wall  on  a 
thStageuth  of  stage  'ln  tne  shaft.  The  prisoner  was  banksman  at 
the  shaft,  and  the  top  of  the  shaft,  where  there  was  an  engine  and 
the  deceased   rope  to  send  down  bricks  and  materials  in  a  bucket, 

was  the  direct 

consequence 

of  the  negligent  omission  on  the  part  of  the  prisoner  to  perform  such  duty.     Held,  that 

the  conviction  was  right. 

That  which  constitutes  murder,  being  by  design  and  of  malice  prepense,  consiitutes 
manslaughter  when  arising  from  culpable  negligence. 
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and  draw  up  the  empty  buckets.     It  was  his  duty  to       1857. 
send  down  materials,  and  to  superintend  the  proper    Hughes's 
letting  down  of  the  buckets,  and  to  place  the  stage       Case- 
hereinafter  mentioned.     The  buckets  were  run  on  a 
truck  on  to  a  moveable  stage  over  half  the  area  of  the 
top  of  the  shaft,  and  there  the  bucket  was  attached 
and  lowered  down,  the  stage  being  withdrawn. 

The  prisoner  on  the  occasion  in  question  had  omitted 
to  put  or  cause  to  be  put  the  stage  on  the  mouth  of 
the  shaft.  In  the  absence  of  the  stage  a  bucket  with 
a  truck  and  bricks  ran  along  the  tram-road  into  the 
shaft,  and  fell  down  the  pit  and  killed  the  deceased. 
It  did  not  appear  that  the  prisoner  was  directing  or 
driving  the  waggon  at  the  time.  I  left  it  to  the  jury 
whether  the  accident  happened  by  negligence  of  the 
prisoner,  and  whether  that  negligence  arose  from  an  act 
of  commission  or  omission.  They  found  that  the  death 
of  deceased  arose  from  negligent  omission  on  the  part 
of  the  prisoner  in  not  putting  the  stage  on  the  mouth  of 
the  shaft.  Thereupon  I  directed  a  verdict  of  guilty. 
I  did  not  pass  sentence :  I  released  the  prisoner  on  bail 
until  the  opinion  of  the  Court  of  Criminal  Appeal 
should  be  taken. 

W.  H.  Watson, 

May  23,  1857. 

,  This  case  was  considered  on  30th  May,  1857,  by 
Lord  Campbell  C.  J.,  Erle  J.,  Williams  J.,  Ckowder 
J.  and  Bramwell  B. 
No  counsel  appeared. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  on  18th 
June,  1857,  by 

Lord  Campbell  C.  J. — We  are  of  opinion  that 
this   conviction   ought    to   be   affirmed.     It  was   the 
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1857.  duty  of  the  prisoner  to  place  the  stage  ou  the  mouth 
Hughes's  °^  ^le  s^a^ '  tne  death  of  the  deceased  was  the 
Case.  direct  consequence  of  the  omission  of  the  prisoner  to 
perform  this  duty ;  if  the  prisoner,  of  malice  afore- 
thought and  with  the  premeditated  design  of  causing 
the  death  of  the  deceased,  had  omitted  to  place  the 
stage  on  the  mouth  of  the  shaft,  and  the  death  of  the 
deceased  had  thereby  been  caused,  the  prisoner  would 
have  been  guilty  of  murder.  According  to  the  com- 
mon law  form  of  an  indictment  for  murder  by  reason 
of  the  omission  of  a  duty,  it  was  necessary  that  the 
indictment  should  allege  that  it  was  the  duty  of  the 
prisoner  to  do  the  act,  or  to  state  facts  from  which  the 
law  would  infer  this  duty.  R.  v.  Edwards,  8  Car. 
&  P.  611 ;  E.  v.  Sarah  Goodwin,  1  Russ.  C.  C.  563, 
n.,  3rd  ed.  But  it  has  never  been  doubted  that  if 
death  is  the  direct  consequence  of  the  malicious  omis- 
sion of  the  performance  of  a  duty  (as  of  a  mother  to 
nourish  her  infant  child),  this  is  a  case  of  murder.  If 
the  omission  was  not  malicious,  and  arose  from  negli- 
gence only,  it  is  a  case  of  manslaughter.  It  has  been 
held  that  to  make  the  captain  of  a  vessel  guilty  of 
manslaughter  in  causing  a  person  to  be  drowned  by 
running  down  a  boat,  proof  of  a  mere  omission  on  his 
part  to  do  the  whole  of  his  duty  is  not  sufficient ;  E. 
v.  Allen,  7  Car.  &  P.  153.  But  there  is  no  authority 
for  the  position  that  without  an  act  of  commission 
there  can  be  no  manslaughter ;  and,  on  the  contrary, 
the  general  doctrine  seems  well  established,  that  what 
constitutes  murder,  being  by  design  and  of  malice 
prepense,  constitutes  manslaughter  when  arising  from 
culpable  negligence. 

Conviction  affirmed. 
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REGINA  v.  SAMUEL  SHERWOOD.  1857. 


The  following  case  was  reserved  and  stated  for  the  The  prisoner 
consideration  and  decision  of  the  Court  of  Criminal  Td  on^0'" 

Appeal  by  WlLLES  J.  indictment 

Samuel  Sherwood  was  tried  before  me  at  the  last  withobtain- 
Stafford  Assizes   for    obtaining  money    under   false  ^fXe"^- 
pretences    upon    two  occasions    from  Phoebe   Smith,  tences;  the 
Each  of  the  counts  stated  the  pretence  to  be  a  false  tences  being 
pretence  as  to  the  weight  of  a  quantity  of  coals  sold  ^i,*? 
and  delivered  by  him.     It  appeared  in  evidence  as  coals  sold 
follows.     The  prisoner  was  a  coal  dealer.     Upon  the  bythepri- 
24th  December,  1856,  Phoebe  Smith  asked  him  to  sell  sonertofthe 

i  »  .  .  prosecutrix. 

her  a  load  of  coals  which  he  then  had.  He  declined,  It  appeared 
but  said  he  would  fetch  and  sell  and  deliver  her  one  that  the  pri- 
for  seven  pence  per  cwt.  from  a  colliery  where  he  was  «»"«  having 

,       .        .  .  .  agreed  with 

in  .the  habit  of  buying,  to  which  she  assented,   and  the  prosecu- 
he  accordingly  fetched  and  delivered  to  her  a  load  ano-  deliver 
actually    to    his  knowledge    weighing  14  cwt.      He  a  load  of  coal 

•>  °  °        °  at  a  certain 

however  represented  to  her  that  the  weight  of  it  price  percwt., 
was  18  cwt.,  and  that  it  had  been  weighed  out  at  the  i0'a(j  o/coaf 
colliery,  and  he  produced  a  ticket  showing  such  to  be  7hlch  h^  i_ 

.  *  . r  °  knew  weign- 

the  weight,  which  ticket  he  stated  he  had  made  out  ed  14  cwt. 
himself  when  it  was  weighed.  Phoebe  Smith  there-  faUelyand 
upon  paid  him  for  the  18  cwt.    Upon  the  6th  February,  fraudulently 

,„.     '   .  ...  r  .  it       P«tended 

1857,  there  was  a  similar  transaction,  except  that  the  that  the 
coals  delivered  weighed  only  a  ton,  and  were  repre-  78eifwt.lnd 
sented  by  the  prisoner  to  weigh  23  cwt.     Upon  each  Jhat  il  had  , 

.  ,  .  .  °  ,    ,  .    ,        r    i       been  weighed 

■  occasion  the  prisoner  misrepresented  the  weight  ot  the  out  at  the 
coals,  wilfully  and  fraudulently,  knowing  (hem  to  be  Reproduced 

a  ticket 
showing  such  to  be  the  weight,  which  ticket  he  said  he  had  made  out  himself  when  the 
coal  was  weighed ;  and  the  prosecutrix  thereupon  paid  him  for  the  18  cwt,    Held,  that 
the  conviction  was  right. 
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1857.  of  the  less  weight,  for  the  purpose  of  defrauding  the 
sHER.  buyer  of  the  difference  in  price  between  the  actual 
wood's  anc[  represented  weight ;  and  he  made  the  misrepre- 
sentation as  to  the  weight  of  the  coal,  verbally  and  by 
the  ticket,  for  the  purpose  of  defrauding  the  buyer, 
and  inducing  her  to  pay  more  than  the  just  price  of 
the  coals,  and  by  such  false  pretences  intending  to 
obtain,  and  did  obtain,  the  price  of  excess.  The 
counsel  for  the  prisoner  contended  that  this  case  was 
not  within  the  statute,  inasmuch  as  it  was  the  case  of 
a  misrepresentation  as  to  the  quantity  and  value  of  an 
article  agreed  to  be  sold,  and  which  was  actually  sold 
and  delivered  to  the  purchaser,  and  that  the  statute 
does  not  apply  to  misrepresentations  made  upon  sales. 
I  was  of  the  contrary  opinion,  and  left  the  case  to  the 
jury,  who  convicted  the  prisoner.  But  being  under 
the  impression  that  doubt  still  existed  upon  the  subject, 
notwithstanding  the  cases  of  Burgon,  1  Dears.  &  Bell, 
11,  and  Roebuck,  Ibid.  24,  I  reserved  the  matter  for 
the  consideration  of  the  Judges,  postponed  the  judg- 
ment, and  held  the  prisoner  to  bail.  See  also  Regina 
v.  Eagleton,  Dears.  C.  C.  515. 

J.  WlLLES. 

This  case  was  argued  on  2nd  May,  1857,  before 
CockburnC.  J.,  Coleridge  J.,  Crowder  J.,  Willes 
J.  and  Bramwell  B. 

McMahon  appeared  for  the  Crown,  and  Rupert 
Kettle  for  the  prisoner. 

Rupert  Kettle,  for  the  prisoner.  The  question  is, 
whether  a  false  pretence  as  to  quantity  is  within  the 
statute.  Several  recent  decisions  have  been  referred 
to  by  the  learned  Judge  who  reserved  this  case.  The 
first  in  order  of  time  is  Regina  v.  Eagleton  (a).  In 
that  case  it  was  left  undecided  whether  a  sale  of  goods 
with  a  false  representation  of  the  weight  is  an  indict- 
(a)  Dears.  C.  C.  515. 
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• 

able  offence ;  and  Parke  B.,  in  delivering  the  judg-       1857. 
ment,   treats  that  as  a  question   undecided,  for   he      Sher. 
says  (a),    "  If  this  had  been   the  case  of  a  sale   of     w^°°'s 
bread  to  the  prosecutors  with  a  false  representation  of 
the  weight,  and  an  attempt  thereby  to  receive  a  larger 
price  than  was  really  due,  we  should  have  had  to 
decide  whether  an  indictable  offence  had  been  thereby 
committed."     And  his  Lordship  speaks  of  Regina  v. 
Abbott  {b)  and  Regina  v.  Kenrick  (c),  on  the  authority 
of  which  it  was  decided,  as  cases  which  would  then 
have  to  be  considered.     Pollock  C.  B.,  in  the  same 
case  (d),  says,  "  I  doubt  much  whether  any  real  deal- 
ing about  buying  and  selling  is  within  the  statute.    If 
the  buying  and  selling  are  merely  a  pretence  in  order 
to  cheat,   it  is   a    different   thing."     In   Regina  v. 
Burgon  (e),  the  pretence  was,  that  a  house  had  been 
erected  on  certain  land  proposed  to  be  mortgaged. 
There  the  representation  was  wholly  false,  for  in  fact 
there  was  no  house  at  all.     The  decision  in  that  case 
was  founded  on  Regina  v.  Abbott  (f),  and  there,  too, 
we  find  that  the  pretence  was  wholly  false.     The  pre- 
tence was,  that  certain  cheese  produced  in  a  taster  was 
part  of  the  bulk,  when  in  fact  it  was  not.     It  may  be, 
that  where  one  chattel  is  substituted  for  another  it  is 
within  the  statute,  and  the  test  may  be,  is  the  repre- 
sentation wholly  false  1  Then,  in  Regina  v.  Roebuck  {g), 
the  prosecutor  had  not  the  thing  he  bargained  for  (a 
silver  chain),  and  the  representation  was  wholly  false. 
Coleridge  J. — Is  not  the  misrepresentation  here  as 
to  the  4  cwt.  wholly  false  ? 

R.  Kettle.  The  representation  was,  that  the  coals 
weighed  18  cwt.,  when  in  fact  they  weighed  only 
14  cwt.     That  representation  was  not  wholly  false. 

(a)  Dears.  C.  C.  535.  (e)  Anti,  p.  11. 

(6)  1  Den.  C.  C.  273.  (/)  1  Den.  C.  C.  273. 

(cj  5-Q.  B.  49.  (SO  Anti,  p.  24. 
(d)  Dears.  C.  C.  531. 
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* 

1857.       Lord    Campbell,    in    his  judgment    in    Regina    v. 

Sher-  Roebuck  (a),  says,  that  he  should  have  had  great 
WC°8°'S  difficulty  in  saying  it  would  have  been  the  subject  of 
a  criminal  prosecution  if  the  defendant  had  intended 
by  his  false  representation  not  to  steal  the  money,  but 
only  to  get  a  better  bargain,  or  to  obtain  an  advantage 
to  himself  which  he  would  not  otherwise  have  obtained, 
the  other  party  having  an  equivalent,  although  not  of 
the  full  value  which  he  was  entitled  to  expect.  But 
there  is  a  case  directly  in  point,  Rex  v.  Reed  (b),  in 
which  the  prisoner  had,  as  in  this  case,  sold  coals  with 
a  false  representation  of  their  weight.  That  case  was 
tried  before  Tindal  C.  J.,  and  the  prisoner  was  con- 
victed; but  the  prisoner's  counsel  having  moved  in 
arrest  of  judgment,  the  question  whether  the  false 
pretence  was  within  the  statute  was  reserved,  and  in 
the  ensuing  term  the  case  was  considered  by  the 
Judges,  who  held  the  conviction  wrong.  It  is  true 
that  Lord  Denman,  in  Hamilton  v.  Regina  (c),  said 
that  that  decision  never  took  place,  and  in  consequence 
of  that  statement  the  decision  in  Rex  v.  Reed  seems  to 
have  been  ignored  in  subsequent  cases ;  but  it  appears 
by  a  foot  note  to  the  case  of  Regina  v.  Roebuck  in 
Dearsly  Sf  Bell's  Reports  (d),  that  the  case  of  Rex  v. 
Reed  was  in  fact  considered  and  decided  by  the  Judges, 
and  an  extract  from  the  records  of  the  Home  Circuit 
is  given  to  show  that  it  was  so,  and  I  am  now  entitled 
to  use  that  case  in  my  favour. 

Coleridge  J.  (addressing  Carrington)  asked  if  he 
had  ascertained  whether  the  judgment  in  Reed's  case 
was  entered  in  the  Black  Book  ? 

Carrington.  I  have  not.  The  report  was  originally 
furnished  to  me  by  Mr.  Clarkson,  and  in  consequence 
of  the  observations  made  upon  it,  I  made  enquiries 

(o)  Anti,  p.  38,  39.  (o)  9  Q.  B.  279. 

(6)  7  Car.  &  P.  648.  (<J)  Anti,  p.  35. 
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of  the  clerk  of  arraign8  on  the  Home  Circuit,  and       1857. 
found  that  the  judgment  had  been  given  as  reported 


Cockburn  C.  J.— The  case  of  Rex  v.  Reed  seems      w°on'* 


to  be  immediately  in  point;  and,  as  it  seems  to  have 
been  erroneously  supposed  not  to  have  been  decided 
when  the  recent  cases  were  argued,  I  do  not  think 
that  we,  a  Court  consisting  of  five  Judges,  would  be 
justified  in  overruling  it.  This  case  must  therefore 
be  argued  before  the  fifteen  Judges. 

The  case  was  accordingly  re-argued  on  11th  May, 
1857,  before  Lord  Campbell  C.  J.,  Cockburn  C.  J., 
Pollock  C.  B.,  Coleridge  J.,  Cresswell  J.,  Erle  J., 
Crompton  J.,  Crowder  J.,  Willes  J.,  Bramwell  B., 
Watson  B.  and  Channell  B. 

Powell  (in  the  absence  of  Rupert  Kettle),  for  the 
prisoner.  This  case  is  not  within  section  53  of  7  &  8 
Geo.  4.  c.  29.,  which  enacts,  that  "  if  any  person  shall 
by  any  false  pretence  obtain  from  any  other  person 
any  chattel,  money  or  valuable  security  with  intent 
to  cheat  or  defraud  any  person  of  the  same,  every 
such  offender  shall  be  guilty  of  a  misdemeanor." 

Cresswell  J. — Read  the  preamble. 

Powell.  The  recital  is:  "i Whereas  a  failure  of 
justice  frequently  arises  from  the  subtle  distinction 
between  larceny  and  fraud." 

Cresswell  J. — The  words  in  the  section  seem  to 
go  much  beyond  the  mischief  apprehended  as  shown 
by  the  preamble. 

Powell.  Rex  v.  Lara  (a)  and  Rex  v.  Wheatley(b) 
show  that  this  would  not  have  been  an  offence  at 
common  law,  or  under  the  statute  33  Hen.  8.  c.  1. 
Shortly  after  the  passing  of  30  Geo.  2.  c.  24.,  which 
was  analogous  to  the  statute  now  under  consideration-, 
it  was  decided,  in  the  case  of  Rex  v.  Osborn(c),  that 
(a)  6  T.  R.  565.  (6)  2  Burr.  1125.  (c)  3  Burr.  1697- 

VOL.    I.  U 
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1857.  an  indictment  did  not  lie  at  common  law  for  fraudu- 
lently selling  coals  of  short  weight;  and  Ashley  J. 
suggested  that  such  frauds  deserved  the  attention  of 
the  Legislature,  thereby  showing  that  the  Judges  did 
not  think  the  case  was  within  the  then  existing 
statutes.  In  Bex  v.  Bower  (a),  which  was  also  de- 
cided after  the  passing  of  30  Geo.  2.  c.  24.,  it  was 
held  that  fraudulently  selling  corrupt  gold,  under  the 
sterling  alloy,  for  gold  of  the  pure  standard,  was 
"not  indictable"  in  an  ordinary  person  ;  which  would 
seem  to  show  that  such  a  case  was  not  deemed  to  be 
indictable  either  at  common  law  or  under  that  statute. 
It  is  only  since  Regina  v.  Kenrick  (hi)  that  such  cases 
have  been  considered  indictable,  and  the  dicta  in 
that  case  being  clearly  extrajudicial,  cannot  be  con- 
s:dered  as  a  binding  authority,  nor  can  the  cases  be 
considered  binding  which  have  been  decided  upon  it. 
In  Bex  v.  Codrington  (c),  which  case  I  coutend  is 
still  law,  Littledale  J.  says,  that  a  doctrine  like  that 
which  is  now  contended  for  by  the  prosecution  would 
make  every  breach  of  warranty  or  false  assertion 
during  a  bargain  a  transportable  offence.  The  case 
of  Bex  v.  Beed(d),  which  is  now  admitted  to  have 
been  decided  by  the  twelve  Judges,  is  precisely  in 
point. 

Lord  Campbell  C.  J. — There  is  now  no  doubt  that 
case  was  decided.  The  record  is  set  out  in  the  note 
to  Dearsly  Sf  Bell's  Beports.  That  is  an  authority 
in  your  favour. 

Powell.  The  decision  in  that  case  is  at  variance 
with  the  modern  decisions,  which  are  founded  on  the 
dicta  in  Begina  v.  Kenrick. 

Coleridge  J — Do  you  ask  us  then  to  overrule  the 
recent  cases  ? 

Powell.     Yes. 

(o)  1  Cowp.  323.  (rt  i  Car.  &  P.  661. 

(i)  5  Gt.  B.  49.  (d)  7  Car.  &  P.  848. 
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Lord  Campbell  C.  J.— But  how  can  we  do  that?         1857. 
Powell.     I  submit  that  you  have  full  power  to  do       sher- 
so.     In  Foster  v.  Jackson  (a)  it  is  said :  "  And  so  it      wood's 
is  concerning  a  point  of  discourse  by  Judges  out  of 
the  point  of  judgment ;  it  may  be  a  judicious  and 
studied  opinion,  and  of  some  authority,  but  it  is  no 
point  of  the  judgment,  for  no  writ  of  error  lies  upon 
it,  and  therefore  it  ought  not  to  presurpate  or  pre- 
judicate   a  judgment."     Balme   v.    Hutton  (b)    and 
O'Connell  v.  The  Queen  (c)  are  to  the  same  effect. 

Coleridge  J.  —  If  a  solemn  decision  of  the  fifteen 
Judges  is  to  be  overruled,  what  is  to  become  of  the 
certainty  of  the  criminal  law  ? 

Powell.  Rex  v.  Reed  has  been  in  effect  overruled, 
owing  to  a  disbelief  in  the  existence  of  the  decision. 

Bramwell  B. — Before  you  ask  us  to  overrule  the 
modern  cases,  had  you  not  better  try  to  distinguish 
them? 

Powell.  In  all  the  modern  cases  the  representation 
was  wholly  false.  In  Regina  v.  Abbott  (d)  the  repre- 
sentation was  as  to  the  entire  bulk  of  the  cheese.  In 
Regina  v.  Burgon  (e)  there  was  no  house  at  all.  In 
Regina  v.  Roebuck  (f)  there  was  no  silver  chain.  The 
pretences  in  all  these  cases  were  totally  false.  They 
are  all  cases  in  which  another  and  inferior  thing  was 
substituted  for  the  thing  bargained  for.  Here  the 
thing  bargained  for  was  a  load  of  coal,  and  a  load  of 
coal  was  supplied.  There  was  merely  an  overcharge 
in  respect  of  the  quantity.  There,  was  no  misrepre- 
sentation of  an  antecedent  fact. 

Cresswell  J.— What  do  you  say  to  the  repre- 
sentation that  the  coals  had  been  weighed,  and  that 
he  produced  a  ticket  showing  the  weight  which  he 

(o)  Hobart's  Rep.  53.  id)  1  Den.  C.  C.  273. 

{6)  2Cr.  &  J.  19-  (e)  Anti.y.  11. 

(c)  11  CI.  &  Fin.  155.  (f)Ante,  p.  24. 
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18S7.      had  made  out  at  the  time  of  weighing  ?   Was  not  that 
SHkK.      a  representation  of  a -pre-existing  fact? 
wood's      ;  .Lord  Campbell  C.  J. — The  case  seems  to  me  pre- 
cisely within  the  words  of  the  statute. 

CocKBUHN  C.  J. — The  sale  was  by  the  cwt.,  and 
not  by  the  load. 

Powell.  It  was  the  bargain  for  the  load  that 
induced  the  prosecutrix  to  part  with  her  money.  The 
paymentper  cwt.  was  only  the  mode  agreed  upon  for 
ascertaining  the  sum  to  be  paid.  The  words  "  any 
false  pretence"  in  the  statute  are  not  to  be  taken 
absolutely,  otherwise  they  would  include  pretences  as 
to  the  future  as  well  as  the  past.  The  words  of  the 
statute  have  received  a  technical  meaning  by  decision. 
If  I  say  fraudulently,  I  will  go  to  York  if  you  will  give 
me  5/.,  and  thereby  obtain  money  and  do  not  go,  that 
is  "  a  false  pretence,"  but  it  is  not  within  the  statute; 
but  if  I  falsely  say  that  I  have  been  to  York  and  so 
obtain  the  money,  that  is  within  the  statute.  Suppose 
here  the  prisoner  had  said,  "  there  is  your  load  of  coal, 
it  weighs  a  ton,  pay  me  lis.  8d.  for  it,"  whereas  it 
weighed  less  than  a  ton,  I  submit  that  would  not  be 
a  false  pretence  within  the  statute. 

CockbGrn- C.  J. — -But  if  he  had  said,  "there  in 
that  covered  waggon  is  your  load  of  coal,"  and  the 
prosecutrix  had  !  thereupon  paid  him  for  it,  when  in 
fact  there  was  no  coal  at  all  in  the  waggon  ? 

Powell.  There  the  entire  representation  would 
have  been  false.  That  would  have  been  a  very  dif- 
ferent case.  This  is  the  case  of  a  real  bargain  and 
sale;  and  in  Regina  v.  Oales  (a)  Pollock  C.  B.  said 
the  statute  was  not  passed  with  reference  to  buying 
and  selling  transactions  when  there  is  a  real  bargain 
between  the  parties.  See  also  the  judgments  of 
Parke  B.  and  Wigiitman  J.  in  the  same  case,  and  to 
the  same  effect. 

(«)  Dears.  C.  C.  459. 
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Lord  Campbell  C.  J. — We  have  had  some  very  1857. 
nice  questions  to  determine  on  this  act  of  Parliament,  Sher. 
the  7  &  8  Geo.  4.  c.  21.,  upon  which  great  doubt  and  food's 
difficulty  have  arisen.  In  this  case  I  feel  no  doubt  or 
difficulty  whatever  as  to  what  our  decision  ought  to 
be.  The  'offence  proved  seems  to  me  to  be  clearly 
within  the  words  and  the  spirit  of  the  act  of  Parlia- 
ment. I  ought  perhaps  not  to  speak  in  such  very 
positive  terms,  when  I  recollect  that  there  is  a  case  of 
Megiriav.  Reed,  in  which  a  different  construction  is 
said  to  have  been  put  upon  the  statute.  That  case  was 
like  the  present,  upon  the  sale  of  coals  and  a  misrepre- 
sentation of  the  quantity  delivered  ;  and,  upon  that 
decision  being  brought  to  the  attention  of  my  learned 
Brothers  who  constituted  the  Court  before  whom  this 
case  was  first  heard,  they  requested  that  it  might  be 
argued  before  all  the  Judges,  not  liking  to  overrule 
what  was  said  to  be  the  decision  of  the  twelve  Judges 
in  the  former  case. 

Motet  likely  that  case,  if  investigated  in  its  circum- 
stances, would  be  found  to  differ  essentially  from  the 
present;  but,  if  it  were  on  all  fours  with  the  present 
case,  I  am  bound  to  say  that  I  dissent  from  it,  and 
that  it  ought  to  be  overruled. 

Now  here  is  an  indictment  for  having  obtained  a 
sum  of  money  by  false  pretences  on  the  sale  of  coals. 
I  will  take  the  first  transaction,  which  is  thus  de- 
seribed.  The  prisoner  was  a  coal  dealer ;  upon  the 
24th  of  December,  1856,  Phoebe  Smith,  the  prose- 
cutrix, asked  him  to  sell  her  a  load  of  coals  which  he 
then  had  ;  he  declined,  but  said  he  would  fetch  a  load 
and  sell  and  deliver  it  to  her  at  Id.  a  cwt.  from  a 
colliery  where  he  was  in  the  habit  of  buying.  The 
offer  was  to  sell  at  Id.  a  cwt.,  which  she  assented  to, 
and  he  accordingly  fetched  and  delivered  to  her  a  load 
actually  to  his  knowledge  weighing  only  14  cwt. ;   he 
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1857.      however  represented  to  her  that  the  weight  of  it  was 
Sher-      18  cwt.,  and  that  it  had   been  weighed  out  at  the 
WCa°e.'S     colliery,  and  he  producd  a  ticket  showing  such  to  be 
the  weight,  which  ticket  he  stated  he  had  made  out 
himself  when  the  coal    was  weighed — Phoebe  Smith 
thereupon  paid  him  for  18  cwt.     Now  I  cannot  doubt 
that  this  is  a  case  in  which  the  prisoner  is  proved  to 
have  obtained  the  sum  of  2s.  4d.   by  a  fraudulent 
representation,  that  being  the  sum  that  he  received 
by  saying  that  there  were  18  cwt.  instead  of  14  cwt. 
He  had  stated  a  specific  fact  within  his  own  know- 
ledge which  was  false,  and  which  was  most  material 
to  Phoebe   Smith,    namely,   that    he    had    seen    the 
coals  weighed   at  the  colliery  and    had  the  weight, 
18  cwt.,  upon  the  ticket,  and  that  would  amount  to 
28s.     He  obtained  the  difference  between  the  price 
of  the  14  cwt.  and  the  18  cwt.,  by  falsely  and  fraudu- 
lently representing  the  fact,  which  induced   Phoebe 
Smith  to  pay  that  to  him.     This  case  seems  without 
any  difficulty  to  be  within  the  act  of  Parliament.     It 
was  not  a  mere  misrepresentation  as  to  the  quality  of 
goods  during  a  negotiation  for  the  purchase  of  them. 
The  prosecutrix  parted  with  a  specific  sum  of  money 
which  belonged  to  her ;  that  sum  the  prisoner  obtained, 
and  he  obtained  it  by  a  false  pretence,  with  intent  to 
cheat  and  defraud  her  of  the  same.    In  Regina  v.  Reed 
the  conclusion  come  to  was,  that  such  a  case  was  not 
within  the  statute.     I  must  differ  from  that  opinion. 
But  I  am  relieved  from   supposing  that  that  case  is 
now  overruled  for  the  first  time,  because  the  cases  of 
Regina  v.  Abbott,  Regina  v.  Burgon  and  Regina  v. 
Roebuck  have  gone  a  great  deal  further,  and  must  be 
considered  as  having  previously  overruled  that  case. 
I  have  no  difficulty  in  saying  that  this  is  clearly  a  case 
within  the  act  of  Parliament,  and  that  the  conviction, 
was  right. 
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Cockburn  C.  J. — I  should  have  had  no  difficulty  1857. 
in  dealing  with  a  case  of  this  kind,  sitting  in  a  Court  Sher. 
of  Criminal  Appeal  consisting  of  five  Judges,  had  it  wood's 
not  been  for  the  authority  of  Regina  v.  Reed,  in  which 
there  had  been  a  decision  of  the  twelve  Judges  that  a 
fraudulent  misrepresentation  as  to  quantity  was  not 
within  the  statute  relating  to  the  obtaining  money 
under  false  pretences.  I  therefore  desired  that  this 
case  should  be  considered  in  the  full  Court  of  Criminal 
Appeal.  I  am  now  prepared  to  pronounce  my  opinion 
that  the  case  of  Regina  v.  Reed  cannot  be  sustained. 
It  was  decided  before  the  subject  of  obtaining  money 
by  false  pretences,  and  the  operation  of  the  statute 
relating  to  such  offence,  had  undergone  that  considera- 
tion which  that  subject  has  received  in  more  recent 
cases.  I  think  that,  looking  to  the  authority  of  these 
cases,  and  to  the  language  of  the  act  of  Parliament, 
a  fraudulent  representation  as  to  the  quantity  of  things 
sold  will,  under  some  circumstances,  constitute  a  false 
pretence  within  the  meaning  of  the  act  of  Parliament. 
It  is  to  be  observed  here  that  it  was  not  while  selling 
the  article  that  the  prisoner  represented  the  quantity 
to  be  greater  than  it  was,  but,  having  sold  the  article 
and  delivered  it,  when  there  came  to  be  a  question 
about  the  price,  he  represented  the  quantity  to  be  four 
hundredweight  more  than  it  really  was.  That  repre- 
sentation as  to  the  excess  of  four  hundredweight  is 
equivalent  to  a  representation  that  he  had  sold  four 
hundredweight  of  coals  when  in  point  of  fact  there 
were  no  four  hundredweight  at  all ;  as  if  he  had 
professed  to  sell  coals  contained  in  a  covered  waggon, 
and  had  represented  them  to  be  of  a  certain  weight, 
when  in  point  of  fact  there  were  no  coals  there  at  all. 
It  seems  to  me  that  the  case  is  within  the  statute,  and 
that  the  prisoner  was  properly  convicted. 

Pollock  C.  B.— I  adhere  to  the  opinion  which 
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1857.  I  have  expressed  \h$t,  at  the  time  this  statute  was 
^^  passed,  it  was  not  intended  to  apply  to,  transactions 
wood's  of  buying  and  selling;  but  I  think  the  distinction, 
pointed  out  by  the  Lord  Chief  Justice  of  the  Common 
Pleas  just  this  moment  obtains  in  the  present  case, 
and  suggests  to  my  mind  another  instance  of,  a  similar 
charge  where,  though  it  arises  out  of  a  transaction 
of  buying  and  selling,  I  have  no  doubt  the  statute 
was  intended  to  apply,  and  that  a  conviction  would 
be  perfectly  proper;  that  is  if,  the  bargaining  and 
selling  being  entirely  over,  and  the  goods  will  be 
transferred  from  the  seller  to  the  buyer  upon  the 
payment  of  their  price,  the  seller  were  to,  go  and 
demand  payment  of  the  buyer,  and  the  buyer  were 
to  say  "How  much?"  and  the  seller  were  falsely  and 
fraudulently  to  say  "So  much,"  naming  an  amount 
different  from  that  which  had  been  agreed  on,  and 
that  false  representation  was  for  the  purpose  of 
obtaining  money,  which  was  not  in,  fact  due  for  the. 
goods,  and  the  seller  did  thereby  obtain  it,  I  think, 
he  would  be  guilty  of  obtaining  money  by  false 
pretences  within  the  meaning  of  the  statute.  I 
concur,  therefore,  in  the  judgment  that,  in  this,  case, 
the  conviction  should  be  affirmed, 

Coleridge  J — J  am  entirely  of  the  same  opinion. 
It  is  desirable  there  should  be  no  misunderstanding 
with  reference  to  the  case  of  Heginq  v.  Reed.  Lord 
Campbell  said  it  might  be  explained  if  we  knew 
under  what  circumstances  the  false  representation  was 
made.  In  point  of  fact,  however,  the  question  arose 
in  arrest  of  judgment,  and  so  on  the  face  of  the 
indictment,  and  therefore  that  case  must  stand  or  fall 
upon  its  own  merits. 

Cresswell  J.— This  case  is  free  from  the  difficulty 
we  have  had  to  encounter  in  those  recently  decided 
cases  in  which  the  majority  of  the  Judges  said  they 
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felt  bound  by  authority,  and  not  by  the  reason  of  the       1357, 
thing.     The  prisoner  falsely  pretended  that  the  coals       Sher. 
had  been  weighed  at  the  colliery,  and  that  a  ticket      *ood's 
stating  the  weight  which  he  produced  had  been  made 
out  by  him  there. 

Erle  J. — I  agree  that  this  conviction  ought  to  be 
affirmed. 

Crompton  J. — I  agree  in  the  distinction  which  has 
been  pointed  out. 

It  is  not  because  a  transaction  of  this  kind  has 
originated  out  of  an  antecedent  contract  of  sale  that 
an  indictment  for  false  pretences,  as  to  matters  arising 
out  of  such  contract,  may  not  be  supported. 

Here  there  had  been  a  prior  contract  for  the  sale  of 
the  coals,  and  the  prisoner,  by  making  a  false  repre- 
sentation as  to  the  quantity  which  he  had  brought  in 
the  cart,  obtained  money  by  a  false  pretence,  as  to  a 
fact  alleged  by  him  to  exist. 

The  present  resembles  the  case  put  by  the  late  Lord 
Chief  Justice  of  the  Common  Pleas  on  a  former 
occasion.  He  said,  supposing  he  employed  a  man  on 
a  contract  to  do  ditching  at  one  shilling  a  yard,  and 
when  the  man  comes  for  his  money  at  the  end  of  the 
week  he  says,  "  I  have  done  5000  or  6000  yards," 
whereas  he  had  only  done  1000.  By  making  this 
misrepresentation  he  gets  the  money  under  a  false 
pretence  of  a  fact  I  think  that  the  conviction  in  this 
case  should  be  affirmed. 

Crowder  J. — I  also  am  of  opinion  that  this  convic- 
tion was  right. 

Willes  J. — I  entirely  concur  in  the  judgment ; 
but  I  wish  not  to  be  taken  as  acquiescing  in  the 
opinion  that  the  existence  of  a  contract  of  sale  between 
the  parties  will  prevent  the  obtaining  money  under 
false  pretences,  though  in  conformity  with  the  con- 
tract, from  being  within  the  statute.     I  know  the 

x  2 
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1857.  opinion  of  the  late  Chief  Justice  of  the  Common  Pleas 
Sher-  was  to  the  contrary;  and,  as  at  present  advised, 
though  I  express  no  final  opinion,  I  think  the  existence 
of  a  contract  obtained  by  fraud  ought  not  to  make  a 
difference  in  favour  of  the  fraudulent  person. 

Bramwell  B. — I  express  no  opinion  on  the  last 
point  put  by  my  brother  Willes,  but  I  think  this 
conviction  ought  to  be  affirmed.  If  the  prisoner  had 
not  known  it  was  short  weight,  but  had  innocently 
stated  it  was  what  it  appeared  to  be,  and  had  sold  the 
coals,  he  would  have  been  guilty  of  this  offence  if  he 
afterwards  found  out  the  mistake  and  yet  persisted  in 
the  assertion  that  so  many  hundredweights  had  been 
delivered,  and  thus  got  the  money. 

Watson  B. — I  think  it  is  not  open  to  us  to  recon- 
sider the  authorities.  There  are  a  great  many  diffi- 
culties, notwithstanding  those  decisions,  but  I  cannot 
say  the  conviction  in  this  case  is  wrong. 

Channell  B. — I  also  am  of  opinion  the  conviction 
should  be  affirmed.  It  seems  to  me  clear  that  the 
prisoner  obtained  the  money  which  he  got  for  the. 
coals  by  pretences  which  he  knew  to  be  false,  and 
that  he  did  that  with  intent  to  defraud.  Those 
circumstances,  taken  together,  primd  facie  bring  the 
case  within  the  statute.  I  think  that  the  fact,  that 
those  circumstances  occurred  after  the  antecedent 
contract  of  sale,  does  not  prevent  the  application  of 
the  statute,  and  that  the  conviction  was  right. 

Conviction  affirmed. 
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X 


REGINA  v.  JOHN  BRYAN. 


1857. 


The  following  case  was  reserved  and  stated  for  the  The  prisoner 
consideration  and  decision  of  the  Court  of  Criminal  was  convict- 

,  .  ed  on  an 

Appeal  by  the  Recorder  of  London.  indictment 

At  a  Session  of  Gaol  Delivery,  holden  for  the  juris-  money^y"1* 
diction  of  the  Central   Criminal  Court,  on  the  2nd  false  pre," 
day  of  February,  a.d.  1857,  John   Bryan  was  tried  pretences 
before  me  for  obtaining  money  by  false  pretences.         ingtoat ceV- 
There  were  several  false  pretences  charged  in  the  tain  SP?°°S 

,._,  .  r  B.  were  of  the 

different  counts  of  the  mdictment,:  to  which,  as  he  was  best  quality; 
not  found  guilty  of  them  by  the  jury,  it  is  not  neces-  w^Vequal  to 
sary  to  refer.    But  the  following  pretences  were  among1  ^fc*»s*>»'*  A 

, ,  ,        _.  .  (meaning 

others  charged.     That  certain  spoons  produced  by  the  spoons  made 
prisoner  were  of  the  best  quality,  that  they  were  equal  mu^tm 
to  Elhingions  A,  (meaning  spoons  and  forks  made  by  ?nd  stamped 
Messrs.  Igfkington,    and   stamped  by  them  with   the  the  letter  A); 
letter  A),  that  the  foundation  was  of  the  best  material,  foundation 
and    that   they  had    as  much   silver   upon   them  as  was°f  the 

n6St  TTirif pri3i 

Elkington's  A.     The  prosecutors  were    pawnbrokers,  and  that  they 
and  the   false    pretences  were    made  use   of  by  the  gjiverupon 
prisoner  for   the    purpose  of  procuring  advances  of  ^m  as  , 

A.  The 
misrepresentations  were  made  to  certain  pawnbrokers  for  the  purpose  of  obtaining, 
and  the  prisoner  did  thereby  obtain,  advances  of  money  on  the  spoons,  which  were  in 
fact  of  inferior  quality  and  not  worth  the  sums  advanced.  The  pawnbrokers  stated 
that  they  were  induced  by  the  prisoner's  misrepresentation,  and  by  nothing  else,  to 
advance  the  money;  and  that  if  they  had  known  the  real  quality  of  the  spoons  they 
would  not  have  advanced  money  upon  them.  The  jury  found  the  prisoner  guilty  of 
fraudulently  representing  that  the  goods  had  as  much  silver  on  them  as  Elkington's  A, 
and  that  the  foundations  were  of  the  best  material,  knowing  that  to  be  untrue,  and  that 
he  thereby  obtained  the  money. 

Held,  by  Lord  Campbell  C.  J.,  Cockburn  C.  J.,  Pollock  C.  B.,  Coleridge  J., 
Cresswell  J.,Erle  J.,  Crompton  J.,  Crowder  J.,  Watson  B.  and  Channell  B. 
(Willes  J.  dissentiente  and  Bramwell  B.  dubitante),  that  the  conviction  was  wrong. 
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1857.       money  on   the   spoons  in   question,  offered   by  the 
Bbyak,s     prisoner  by  way  of  pledge,  and  he  thereby  obtained 
Case.        the  moneys  mentioned  in  the  indictment  by  way  of 
such  advances.     The  goods  were  of  inferior  quality 
"  to  that  represented  by  the  prisoner,  and  the  prose- 
cutors said  that,  had  they  known  the  real  quality,  they 
would  not  have  advanced  money  upon  the  goods  at 
any  price.     They  moreover  admitted  that  it  was  the 
declaration  of  the  prisoner  as  to  the  quality  of  the 
goods,  and  nothing  else,  which  induced  them  to  make 
the  said  advances.     The  moneys  advanced  exceeded 
the  value  of  the  spoons.     The  jury  found  the  prisoner 
guilty  of  fraudulently  representing  that  the  goods  had 
as  much  silver  on  them  as  Elkington's  A,  and  that 
the  foundations  were  of  the  best  material,  knowing 
that  to  be  untrue ;   and  that  in  consequence  of  that 
he  obtained  the  moneys  mentioned  in  the  indictment. 
The  prisoner's  counsel  claimed  to  have  the  verdict 
entered  as  a  verdict  of  Not  Guilty,  which  was  resisted 
by  the  counsel  for  the  prosecution  ;  and,  entertaining 
doubts  upon   the   question,  I   directed    a  verdict  of 
Guilty  to  be  entered,  in  order  that  the  judgment  of 
the  Court  for  the  Consideration  of  Crown  Cases  might 
be  taken  in  the  matter ;  and  the  foregoing  is  the  case 
on  which  that  judgment  is  requested. 

Russell  Qurney. 

This  case  was  argued   on  2nd  May,  1857,  before 

CoCKBURN  C.  J.,  COLEBIDGE  J.,  CROWDER  J.,  WlUJES 

J.  and  Bramwell  B. 

Haro)ing&  Giffard  appeared  for  the  Crown,  and 
B.  C.  Robinson  (F.  H.  Lewis  with  him),  for  the 
prisoner. 

B.  C.  Rabinsoiiy  for  the  prisoner.  This  is  a  mere 
misrepresentation  as  to  quality.  If  a  man  fraudulently 
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represents  a  thing  to  be  in  specie  what  it  is  not,  it  is       1857. 
a  false  pretence  ;  but  if  the  representation  is  merely     Bryan's 
of  the  quality  of  the  article,  it  is  not.  Case- 

The  Court  here  intimated  that  the  case  had  better 
be  argued  before  the  fifteen  Judges  at  the  same  time 
as  Regina  v.  Sherwood  (a). 

The  case  was  accordingly  argued  on  the  11th.  May, 
1857,  before  Lord  Campbell  C.  J.,  Cockburn  C.  J., 
Pollock  C.  B.,  Coleridge  J.,  Cresswell  J.,  Erle  J., 
Crompton  J.,  CrowderJ.,  WillesJ.,  Bramwell  B., 
Watson  B.  and  Channell  B. 

The  case  was  argued  immediately  after  Regina  v. 
Sherwood  (a). 

G.  Francis  (with  him  Metcalfe)  appeared  for  the 
Crown ;  and  B.  C.  Robinson  (with  him  F.  H» 
Lewis),  for  the  prisoner. 

B.  C.  Robinson,  for  the  prisoner.  This  is  simply  a 
misrepresentation  of  quality,  and  is  not  within  the 
statute.  A  representation  that  a  thing  is  in  specie, 
that  which  it  is  not,  has  been  held  to  be  within  the 
statute,  but  there  is  no  authority  to  show  that  a  mere 
misrepresentation  of  the  quality  of  an  article  is- 

Lord  Campbell  C.  J.— With  regard  to  quality  it 
has  been  said  that  it  is  lawful  to  lie.  The  seller 
exaggerates,  and  the  buyer  depreciates,  the  quality. 
The  only  specific  fact  here  is  that  the  spoons  were 
equal  to  Flkington's  A. 

B.  C.  Robinson.  All  the  representations  are  mere 
vaunting  or  puffing  of  goods.  I  cannot  contend  that 
the  prisoner  did  not  tell  a  wilful  lie  ;  no  doubt  he  did  ; 
but  the  articles  he  proposed  to  pledge  were  plated 
spoons  ;  and  they  were  plated  spoons,  although  of  an 
inferior  quality  to  that  which  he  represented  them  to 
be.     In  Regina  v.  Roebuck  {b)t  the  chain  was  repre- 

(a)  Anth,  p.  2S1.  (5)  A^,  p.  24. 
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1857.  sented  to  be  silver,  when  it  was  not  silver  but  base 
Bryan's  metal.  In  Regina  v.  Abbott  (a),  the  cheese  was  not 
Case-  of  the  kind  it  was  represented  to  be  ;  the  bulk  of  the 
cheese  was  said  to  be  the  same  as  the  taster,  when  it 
was  not.  To  make  this  case  analogous  to  those,  the 
representation  must  have  been  that  the  spoons  were 
actually  Elkingtons  A,  and  not  equal  to  Elking- 
ton's  A. 

Pollock  C.  B.— Would  it  be  indictable  to  say  that 
a  cheese  came  from  a  particular  dairy  when  it  did  not  1 

B.  C.  Robinson.  That  would  be  a  much  stronger 
case  than  this,  and  would  resemble  Regina  v.  Abbott ; 
but  if  this  conviction  is  good,  a  man  selling  beer  as 
treble  X,  when  it  was  double  X,  would  be  indictable, 
and  who  is  to  decide  between  buyer  and  seller  in  such 
cases  ? 

Coleridge  J. — If  mere  puffing  by  the  seller  would 
be  indictable,  depreciation  by  the  buyer  would  be 
equally  so.  "It  is  nought,  it  is  nought,  saith  the 
buyer,  but  when  he  goeth  his  way  he  boasteth." 

B.  C  Robinson.  If  the  representation  had  been 
that  the  spoons  were  in  fact  Elkingtons  A,  this  case 
would  have  resembled  Regina  v.  JDundas  (b),  where 
a  spurious  blacking  was  sold  as  blacking  of  Everett's 
manufacture,  and  Regina  v.  Ball{c),  in  which  articles 
were  represented  to  be  silver  which  were  not  silver. 
In  both  those  cases  the  misrepresentation  was  as  to 
the  species,  not  as  to  the  mere  quality  of  the  article. 
If  such  representations  were  to  be  held  to  be  within 
the  statute,  trade  could  not  be  carried  on  with  safety. 
The  jury  would  in  each  case  be  made  the  judges  of 
the  offence ;  quality  being  in  most  cases  a  matter  of 
opinion  only. 

(o)  1  Den.  C.  C.  273.  (6)  6  Cox  C.  C.  380. 

(c)  Car.  &  M.  249. 
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G.  Francis,  for  the  Crown.     This  is  in  fact  a  mis-       1857. 
representation  of  quantity,  and  substantially  the  same     Bryan's 
as  Regina  v.  Sherwood.  Case- 

Lord  Campbell  C.  J. — Of  the  quantity  of  the 
silver  1 

G.  Francis.  Yes.  E Iking  ton's  A  is  an  article  of 
ascertained  manufacture,  and  by  representing  the 
spoons  to  be  equal  to  Elkington's  A,  the  prisoner 
represented  that  they  were  covered  with  the  same 
quantity  of  silver  as  Elkington's  spoons  would  be 
covered  with.  The  money  was  therefore  obtained  by 
a  false  representation  that  there  was  a  greater  weight 
of  silver  than  there  really  was,  and  therefore  there 
was  a  false  pretence  of  an  existing  fact  within  the 
statute.  Secondly,  if  the  representation  was  of  quality 
merely,  it  is  within  the  statute  ;■  the  money  was 
obtained  by  the  representation,  and  the  jury  have 
found  the  representation  was  made  with  intent  to 
defraud. 

B.  C.  Robinson,  in  reply.  The  articles  were  of  the 
species  represented. 

Pollock  C.  B. — Suppose  a  publican  represents  that 
his  beer  is  not  really  Guinness's  beer,  but  equal  to 
Guinness's  1 

Lord  Campbell  C.  J. — The  goods  were  the  goods 
bargained  for,  but  of  inferior  quality. 

Bramwell  B. — What  would  you  say  to  the  sale  of 
a  paste  pin  for  a  diamond  pin  1 

B.  C.  Robinson.  There  the  species  would  not  be 
the  same;  but  it  would  not  do  if  the  representation 
was  that  the  diamond  was  "  of  the  first  water"  when 
it  was  not. 

Lord  Campbell  C.  J.—  I  am  of  opinion  that  this 
conviction' cannot  be  supported.  It  seems  to  me  to 
proceed  upon  a  mere  misrepresentation,  during  the 
bargaining  for  the  purchase  of  a  commodity,  of  the 
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1857.       quality  of  that  commodity.     In  the  last  case  which 
Bryan's     we  disposed  of  (a),  after  the  purchase  had  been  com- 
Case-        pleted,  there  was  a  distinct  averment,  which  was  known 
to   be   false,   respecting  the  quantity  of  the   goods 
delivered,  and  in  respect  of  that  misrepresentation  a 
larger  sum  of  money  (the  amount  of  which  could  be 
easily  calculated)  was  received  by  the  person  who  sold 
them  than  he  was  entitled  to  ask,  and  therefore  I 
thought,  and  I  think  now,  that  that  was  clearly  a  case 
within  the  act  of  Parliament ;  but  here,  if  you  look 
at  what  is  stated  upon  the  face  of  the  case,  it  resolves 
itself  into  a  mere  misrepresentation  of  the  quality  of 
the  article  ;  and,  bearing  in  mind  that  the  article  was 
of  the  species  that  it  was  represented  to  be  to  the 
purchaser,  because  these  were  spoons  with  silver  upon 
them  although  not  of  the  same  quality  as  was  repre- 
sented, the   pawnbroker  received  these  spoons,  and 
they  were  valuable,  although   the   quality  was   not 
equal  to  what  had  been  represented.     Now  it  seems 
to  me  it  never  could  have  been  the  intention  of  the 
Legislature  to  make  it  an  indictable  offence  for  the 
seller  to  exaggerate  the  quality  of  that  which  he  was 
selling  any  more  than  it  would  be  an  indictable  offence 
for  the  purchaser,  during  the  bargain,  to  depreciate 
the  quality  of  the  goods,  and  to  say  that  they  were 
not  equal  to  that  which  they  really  were.     Such  an 
extension  of  the  criminal  law  is  most  alarming,  for 
not  only  would  sellers  be  liable  to  be  indicted  for 
exaggerating  the  good  qualities  of   the   goods,  but 
purchasers  would    be   liable  to  be  indicted    if  they 
depreciated  the  quality  of  the  goods,  and  induced  the 
sellers,  by  that  depreciation,  to  sell  the  goods  at  a 
lower  price  than  would  have  been  paid  for  them  had 
it  not  been  for  that  representation.     As  yet  I  find  no 
case  in  which  a  mere  misrepresentation  at  the  time  of 

(«)  Regina  v.  Sherwood,  ante,  p.  251, 
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sale  of  the  quality  of  the  goods  has  been  held  to  be       1857. 
an  indictable  offence.     In  Regina  v.  Roebuck  (a)  the     BaYAN.s 
article  delivered  was  not  of  the  species  bargained  for ;        Case- 
there  the  bargain  was  for  a  silver  chain,  and  the  chain 
was  not  of  silver,  but  was  of  some  base  metal,  and  was 
of  no  value.     But  here  the  spoons  were  spoons  of  the 
species  that  was  bargained  for,  although  the  quality 
was  inferior.      It  seems  to  me  therefore  that  this  iB 
not  a  case  within  the  act  of  Parliament,  and  that  the 
conviction  cannot  be  supported. 

Cockburn  C.  J. — 1  am  of  the  same  opinion,  and 
for  the  same  reasons  as  those  which  have  been  just 
pronounced  by  my  Lord.  It  seems  to  me  to  make  all 
the  difference  whether  the  man  who  is  selling  merely 
represents,  as  in  this  instance  it  appears  he  did,  the 
articles  to  be  better  in  point  of  quality  than  they 
really  are,  or  whether,  as  in  the  case  of  Regina  v. 
Roebuck,  he  represents  them  to  be  entirely  different 
from  what  they  really  are.  There  the  representation 
was  that  the  things  were  silver,  when  in  point  of  fact 
they  were  of  base  metal  and  entirely  different  from 
what  they  were  represented  to  be.  Here,  if  the 
person  had  represented  these  articles  as  being  of 
Elkingtons,  manufacture,  when  in  point  of  fact  they 
were  not,  and  he  knew  it,  that  would  be  an  entirely 
different  thing;  but  the  representation  here  made 
was  only  a  vaunting  and  exaggerating  of  the  value  of 
the  article  in  which  he  was  dealing,  by  representing 
it  to  be  in  quality  equal  to  a  particular  manufacture, 
I  think  that  makes  an  essential  difference  between 
this  case  and  the  cases  referred  to,  and  I  concur  with 
my  Lord  in  opinion  that  the  conviction  cannot  be 
supported. 

Pollock  C.  B. — There  may  be  considerable  diffi- 
culty in  laying  down  any  general  rule  which  shall  be 

(c)  Ante,  p.  24, 
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1857.  applicable  to  each  (particular  case;  but  I  continue  to 
'  Bkyan's  think'that  the  statute  was  not  meant  to  apply  to  the 
Case.  ordinary  commercial  dealings  between  buyer  and 
seller;  still  I  am  not  prepared  to  lay  down  the 
doctrine  in  an  abstract  form,  because  I  am  clearly  of 
Opinion  that  there  might  be  many  cases  of  buying 
and  selling  to  which  the  statute  would  apply — cases 
which  are  not  substantially  the  ordinary- commercial 
dealings  between  man  and  man.  I  think  if  a  trades- 
man or  a  merchant  were  to  concoct  an  article  of 
merchandize  expressly  for  the  purpose  of  deceit,  and 
were  to  sell  it  as  and  for  something  very  different 
even  in  quality  from  what  it  was,  the  statute  would 
apply.  So,  if  a  mart  were  opened,  or  a  shop,  in  a 
public  street,  with  a  view  of  defrauding  the  public, 
and  puffing  away  articles  calculated  to  catch  the  eye, 
but  which  really  possessed  no  value,  there,  I  think, 
the  statute  would  apply ;  but  I  think  the  statute  does 
not  apply  to  the  ordinary  commercial  transactions 
between  man  and  man,  and  certainly,  as  has  been 
observed  by  the  Lord  Chief  Justice,  if  it  applies  to 
the  seller  it  equally  applies  to  the  purchaser,  although 
it  is  not  very  likely  that  cases  of  that  sort  would  arise. 
It  would  be  very  inconvenient  to  lay  down  a  principle 
that  would  prevent  a  man  from  endeavouring  to  get 
the  article  cheap  which  he  was  bargaining  for,  and 
that  if  he  was  endeavouring  to  get  it  under  the  value 
he  might  be  indicted  for  obtaining  it  for  less  than  its 
value ;  and  there  is  this  to  be  observed,  that  if  the 
successfully  obtaining  your  object,  either  in  getting 
goods  or  money,  is  an  indictable  offence,  any  attempt 
or  step  towards  it  is  an  indictable  offence  as  a  misde- 
meanor, because  any  attempt  or  any  progress  towards 
the  completion  of  the  offence  would  be  the  subject  of 
an  indictment,  and  then  it  would  follow  from  that, 
that  a  man  could  not  go  into  a  broker's  shop  and 
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cheapen  an  article  but  he  would  subject  himself  to  an       1857. 

indictment  for  misdemeanor  in  endeavouring  to  get  ~ ; — 

the  article  under  false  pretences.  For  these  reasons  Case. 
I  think  it  may  be  fairly  laid  down  that  any  exaggera- 
tion or  depreciation  in  the  ordinary  course  of  dealings 
between  buyer  and  seller  during  the  progress  of  a 
bargain  is  not  the  subject  of  a  criminal  prosecution. 
I  think  this  case  falls  within  that  proposition,  and  I 
therefore  think  this  conviction  cannot  be  supported. 

Coleridge  J. — I  am  of  the  same  opinion  ;  and,  as 
far  as  disposing  of  this  particular  case,  I  should  like 
to  do  it  very  much  upon  the  grounds  stated  by  Lord 
Campbell  and  the  Lord  Chief  Justice.  I  am  glad, 
however,  to  have  the  opportunity  of  saying  also  that 
I  agree  with  the  proposition  laid  down  by  my  Lord 
Chief  Baron  in  the  latter  part  of  his  observations,  as 
it  seems  to  me  that  it  would  be  a  dangerous  thing  to 
say  that  there  could  be  no  fraudulent  misrepresenta- 
tion within  the  statute  in  the  course  of  an  ordinary 
transaction  of  buying,  and  selling;  I  think  it  may 
as  often  occur  in  the  course  of  a  real  transaction  of 
buying  and  selling  as  in  any  other  way  ;  but  in  order 
to  determine  whether  a  fraudulent  misrepresentation 
is  or  is  not  within  the  statute,  I  think  you  must  look, 
among  other  things,  to  the  extent  to  which  it  goes 
and  the  subject-matter  to  which  it  is  applied.  It 
seems  to  me  to  be  a  safe  rule  to  say,— where  it  applies 
simply  to  the  quality,  and  is  only  in  the' nature  of  an 
exaggeration  on  the  one  hand  or  a  depreciation  on 
the  iother,  which  too  frequently  takes  place  even  in 
tolerably  honest  transactions  between  parties,  this  is 
not  -the  subject  of  a  criminal  proceeding.  If  you 
were  to  make  such  a  representation  the  subject  of  a 
criminal  prosecution  under  the  statute  or  at  common 
law,  you  would  be  not  only  multiplying  prosecutions 
to  a  most  inconvenient  extent,  but  in  a  number  of 
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1857.      instances  do  great  injustice,  and  would  be  making  a 
Bbyan,b     party  answer  criminally  where  in  truth  he  had  no 
Case.       criminal  intent  in  his  mind. 

Cresswell  J.— I  agree  that  this  conviction  is  not 
to  be  sustained.  I  am  afraid  that  the  law  upon  this 
subject  of  false  pretences  is  in  a  state  which  is  well 
calculated  to  embarrass  those  who  have  to  administer 
it.  This  case  is  distinguishable  from  Eegina  v.  Ab- 
bott (a)  and  Begina  v.  Roebuck  (b) ;  but,  if  I  may 
refer  to  what  I  said  on  a  former  occasion,  I  then  said 
I  feel  bound  by  authority  and  I  act  upon  it.  I  there- 
fore think  those  cases  ought  to  be  binding,  unless  a 
time  should  arrive  when  they  are  overruled  by  an 
unanimous  decision  of  the  whole  of  the  Judges.  In 
this  instance  the  case  is  distinguishable,  and  we  are 
not  bound  by  them,  and  I  think  this  conviction  cannot 
be  supported. 

Erle  J I  am  also  of  opinion  that  this  conviction 

cannot  be  sustained,  not  on  the  ground  that  the  false- 
hood took  place  in  the  course  of  a  contract  of  sale  or 
pawning,  but  on  the  ground  that  the  falsehood  is  not 
of  that  description  which  was  intended  by  the  Legis- 
lature. It  is  a  misrepresentation  of  what  is  more 
a  matter  of  opinion  than  a  definite  matter  of  fact. 
Whether  these  spoons  in  their  manufacture,  and  in 
the  electrotype,  were  equal  to  ElkingtorC &  A  or  not, 
cannot  be,  as  far  as  I  know,  decidedly  affirmed  or 
denied  in  the  same  way  as  a  past  fact  can  be  affirmed 
or  denied,  but  it  is  in  the  nature  of  a  matter  of  opinion. 
I  fully  concur  in  what  has  been  said,  that  (he  statute 
never  intended,  in  the  course  of  commercial  transac- 
tions, to  allow  a  party  who  is  dissatisfied  with  his 
bargain  to  resort  to  a  complaint  of  any  exaggerated 
praise  of  the  article  which  has  been  purchased,  and 
call  the  seller  before  a  jury  to  be  indicted  for  that; 

(a)  1  Den.  C.  C.  273.  (6)  Anti,  p.  24. 
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and  on  this  ground  I  am  of  opinion  that  the  present       1857. 
case  is  not  within  the  statute;  but,  as.  to  the  other     BRyAN,a 
ground,  it  seems  to  me  not  only  are  contracts  for  sale       Case. 
not  intended  to  be  excluded  by  the  statute,  but  on  the 
contrary  the  statute  was  precisely  intended  to  make 
falsehoods  in  respect  of  contracts  of  sale  indictable. 
The  statute  recites  that  there  had  been  a  failure  of 
justice  by  reason  of  cheats  not  amounting  to  larceny, 
and  it  therefore  makes  the  obtaining  of  goods  by  false 
pretences  an  indictable   misdemeanor.      INow  what, 
were  the  cheats  which  were  not  amounting  to  larceny 
in  respect  of  the  prosecution  of  which  there  had  been 
a  failure  of  justice  ?     I  think  that  those  cheats  were 
the  cases  either  where  a  person,  intending  to  defraud 
another  of  his  goods  by  a  false  pretence  in  purchase, 
obtained  from  him  a  transfer  of  the  property  in  the 
goods,  he  intending  not  to  give  the  value  of  them,  or 
where,  by  a  false  pretence  in  sale,  a  man  put  off  upon 
another  a  counterfeit  article  which  he  knew  was  not 
truly  the  article  intended,  and  so  got  money  paid  for 
the  specific  thing  shown,  that  being  apparently  what 
the  buyer  intended,   but  being  in  reality  a  totally 
different  thing  ;  the  property  was  under  thosle  circum- 
stances held  to  have  passed,  and  the  matter  was  held 
to  have  amounted  to  a  cheat ;  at  the  same  time,  where 
a  party  intended  to  part  with  the  possession  only,  and 
a  fraudulent  person  obtained  the  article  amino  furandi, 
and  took  it  off,  although  the  possession  was  so  passed 
to  him,  still  it  was  held  to  be  no  transfer  of  the  pro- 
perty in  law,  but  the  property  remained  in  the  owner 
notwithstanding,  as  in   the  ordinary  case  of  a  man 
coming  up  to  the  seller  of  a  horse  at  a  fair  and  saying, 
"  Allow  me  to  try  that  horse :"  if  he  rode  it  away  and 
sold  it,  and  the  jury  was  of  opinion  that  he  got  this 
possession  animo  furandi,  it  was  a  larceny  ;  but  if  he 
professed   to  the  seller  of  the  horse,   "  I   buy  your 
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1857.  horse,"  and  paid  by  a  false  cheque,  or  deceived  by  a 
Bbyan's  false  pretence  of  future  payment,  and  the  seller  said, 
"  I  agree  to  that,"  although  the  jury  found  that  he  did 
this  animo  furandi,  he  was  held  to  be  not  guilty  of 
larceny  before  the  statute,  which  seems  to  make  persons 
responsible  criminally  when  there  was  a  contract  of 
sale  falling  within  the  same  category  of  criminal 
intention  as  the  cases  I  have  adverted  to,  where  the 
possession  only  had  been  obtained  animo  furandi. 
Now,  looking  at  all  the  cases  that  have  been  decided 
upon  the  statute,  those  that  have  been  the  subject  of 
the  greatest  comment  appear  to  me  to  fall  within  the 
principle  relating  to  putting  off  counterfeit  articles  in 
sales  where  the  substance  of  the  contract  is  falsely 
represented,  and  by  reason  thereof  the  money  is 
obtained.  In  Regina  v.  Roebuck  (a)  the  thing  sold 
was  not  the  thing  which  it  was  sold  for — a  silver 
chain.  Here  silver,  though  in  form  an  adjective,  is 
in  reality  the  substance  of  the  contract.  The  silver- 
smith had  no  intention  of  buying  a  chain,  but  he 
intended  to  buy  silver,  and  what  was  represented  to 
him  to  be  silver  was  not  silver,  though  it  was  a  chain ; 
the  property  in  the  chain  passed,  and  the  money  was 
paid,  still  clearly  there  was  a  false  pretence  as  to  the 
silver ;  and  so  in  the  case  of  Regina  v.  Ball  (b)  ;  so 
also  in  the  case  of  Regina  v.  Abbott  (c),  the  substance  of 
the  contract  was  not  a  mere  cheese,  a  thing  in  the 
shape  of  a  cheese,  of  any  quality,  but  the  substance 
of  the  purchase  was  a  Chedder  cheese  (or  some  other 
species  of  cheese),  and  the  taster  which  a  fraudulent 
person  had  inserted  in  the  cheese  sold  was  of  that 
species,  and  it  was  sold  with  a  false  affirmation  that 
the  article  was  Chedder  cheese,  which  would  be  a 
totally  different  article  from  the  Gloucester  cheese,  or 

(a)  Anti,  p.  24.  (6)  Car.  &  Marsh.  249. 

(c)  1  Den.  C.  C.  273. 


CROWN  CASES  RESERVED.  277 

whatever  the  substance  was  said  to  be  of  the  cheese       1857. 

that  was  sold.     In  the  case  of  Everett's  blacking  (a)     Bryan's 

it  is  the  same  thing.     We  have  it  in  evidence,  in  that        Case- 

case,  that  a  new  blacking,  saleable  in  the  neighbourhood 

under  the  name  of  Everett's  blacking,  was  a  vendible 

article  ;  the  prosecutor  purchased  it  for  the  purpose  of 

retailing  it,  and  unless  it  had  been  Everett's  blacking 

he  would  have  had  no  demand  for  it ;  the  question 

whether  it   was  Everett's   blacking  was  as    to   the 

substance  of  the  article  ;  it  was  not  a  blacking  he 

wanted,  it  was  Everett's  ;  and  though  it  is  in  form  an 

adjective  it  is  in  reality  the  substance  of  the  bargain. 

These  are  cases  of  putting  off  counterfeit  articles.    As 

to  the  case  of  Begina  v.  Kenrick  (b) :  although  in  the 

case  of   Rex  v.  Pywell(c)  it    had    been    held    not 

indictable  to  praise  the  quality  of  a  horse,  knowing 

him  not  to  be  worthy  of  the  praise  put  upon  him,  yet 

in  Begina  v.  Kenrick,  as  far  as  I  understand  it,  and  I 

was  counsel  for  the  man,  the  fact  which  brought  the 

case  within  the  definition  of  the  crime  was  the  fact 

that  Kenrick  averred  that  the  horses  had  been  the 

property  of  a  lady  deceased,  were  now  the  property 

of  her  sister,  had  never  been  the  property  of  a  horse 

dealer,  and  were  quiet  and  proper  for  a  lady  to  drive. 

The  purchaser  wanted  those  horses  for  a  woman  of  his 

family.     The  substance  of  the  contract,  in  his  mind, 

was  that  they  were  the  property  of  a  lady  who  had 

driven  the  horses,  and  it  was  a  false  assertion  of  a 

definite  existing  fact  to  say  "  They  are  the  property 

of  her  sister  now,"  when  they  were  in  fact  the  property 

of  a  horse  dealer,  and  had  run  away  and  produced  a 

fatal  accident.     The  case  of  Begina  v.  Kenrick  was 

(a)  Regina  v.  Dundas,  6  Cox  C.  C.  380.  (6)  5  Q.  B.  49. 

(c)  1  Stark.  R.  402. 

VOL.    I.  Y 
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1857.  not  the  warranting  a  horse  sound,  as  in  the  case  of 
Bbyan>s  Rex  v.  Pywell,  but  it  was  the  affirming  a  false 
Case.  fact  which  the  party  knew  to  be  false,  and  on  that 
ground  the  conviction  proceeded.  It  seems  to  me 
that  these  cases,  which  have  given  rise  to  a  great  deal 
of  observation,  fail  to  bear  out  the  principle  contended 
for  by  the  prosecution.  No  doubt  it  is  difficult  to 
draw  the  line  between  the  substance  of  the  contract 
and  the  praise  of  an  article  in  respect  of  a  matter  of 
opinion ;  still  it  must  be  done,  and  the  present  case 
appears  to  me  not  to  support  a  conviction,  upon  the 
ground  that  there  is  no  affirmation  of  a  definite  triable 
fact  in  saying  the  goods  were  equal  to  Elkington's  A, 
but  the  affirmation  is  of  what  is  mere  matter  of  opinion, 
and  falls  within  the  category  of  untrue  praise  in  the 
course  of  a  contract  of  sale,  where  the  vendee  has  in 
substance  the  article  contracted  for,  namely,  plated 
spoons. 

Crompton  J. — I  also  think  that  this  conviction 
cannot  be  supported.  I  think  that  the  statute  of  false 
pretences  ought  not  to  be  construed  to  extend  to  trans- 
actions where,  in  the  course  of  a  bargain  for  a  specific 
chattel,  the  supposed'  misrepresentation  consists  in 
mere  praise  or  exaggeration  or  puffing  of  a  specific 
article  to  be  sold,  where  the  purchaser  gets  some  value 
for  his  money  ;  where  the  thing  sold  is  of  an  entirely 
different  description  from  what  it  is  represented  to  be 
and  of  no  value  whatever,  as  where  a  man  passes  off 
a  chain  of  base  metal  for  gold  or  silver,  and  the  buyer 
really  gets  nothing  for  his  money,  the  case  is  different. 
This  was  the  ground  of  the  opinion  of  some  of  the 
Judges  in  The  Queen  v.  Roebuck.  So  where  money 
is  obtained  for  notes  of  the  Bank  of  Elegance  by  the 
pretence  that  they  are  notes  of  the  Bank  of  England, 
the  cases  show  that  there  is  a  false  pretence. 
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I  do  not  however  think  that  the  statute  was  intended       1857. 
to  apply  to  every  case  of  a  warranty  where  there  is  a     Bryan's 
real  sale  and  where,  in  the  course  of  bargaining  for  a       Case' 
specific  chattel,  one  party  praises  and  exaggerates,  or 
the  other  party  depreciates,  the  description  and  quality 
of  the  thing  to  be  sold,  and  where  something  is  got 
by  the  bargain;  in  such  cases  the  party  gets  a  worse 
bargain  for  his  money,  and  what  he  really  loses  is  the 
difference  between  the  good  and  the  bad  thing.     No 
specific  money  or  chattel   is  obtained. by  the   false 
pretence  or  lost  by  the  buyer,  but  the  real  loss  is 
for  damage  by  having  a  worse  bargain,  and  from  the 
difference  in  value  between  the  thing  sold  and  what 
it  would  have  been  worth  if  the  representation  were 
true,  which  sounds  only  in  damages. 

I  think  that  it  would  be  dangerous  to  construe 
the  statute  as  extending  to  every  case  of  a  false 
warranty,  and  I  think  that  this  conviction  should  be 
quashed. 

Crowder  J. — I  am  of  opinion  that  the  conviction 
is  bad.  I  think  this  case  goes  further  than  any  of  the 
cases  that  have  yet  been  decided,  and  I  am  clearly  of 
opinion  that  they  have  gone  quite  far  enough  and 
ought  not  to  be  extended.  I  think  the  distinction 
that  has  been  taken  in  this  case  ought  to  exclude  it 
from  the  category  of  those  decisions :  the  distinction 
being  that  the  false  statement  is  with  respect  to  the 
quality  only  of  a  known  specific  article,  viz.,  plated 
spoons.  It  was  true  that  they  were  plated  spoons, 
but  it  was  false  that  the  plating  was  of  a  quality  equal 
to  that  which  was  then  known  as  Elkington's  A.  Now 
the  cases  that  have  already  been  decided  in  respect  to 
contracts  of  sale  and  other  dealings  between  parties 
have  not  gone  beyond  this,  that  where  the  subject- 
matter  about  which  the  parties  have  been  dealing  is 
of  a  specific  denomination,  and  that  denomination  is 

y  2 


280  CROWN  CASES  RESERVED. 

1857.       falsely  given,  it  has  been  held  to  be  a  false  pretence ; 
Bryan's     but  the  present  case  is  a  step  beyond  that;  and,  as  I 

Case.  am  very  doubtful  whether  the  statute  was  ever  in- 
tended to  go  the  length  to  which  the  decisions  have 
carried  it,  I  am  of  opinion  it  ought  not  to  be  ex- 
tended further,  and  that  it  could  not  be  so  extended 
without  confounding  the  distinction  between  civil 
and  criminal  cases.  I  have  therefore  come  to  the 
conclusion  that  this  conviction  cannot  be  supported. 

Willes  J.»— My  opinion  is  of  little  value  after  those 
which  have  been  expressed ;  but  such  as  my  opinion 
is,  I  am  bound  to  pronounce  it,  and  I  do  so  with  the 
less  diffidence  because  it  was  the  considered  opinion 
of  the  late  Chief  Justice  Jervis,  than  whom  no  man 
who  ever  lived  was  more  competent  to  form  an  opinion 
upon  the  subject.  I  am  of  opinion  that  the  conviction 
was  right,  and  that  it  ought  to  be  affirmed.  It  appears 
to  me  that  a  great  number  of  observations  have  been 
brought  to  bear  upon  the  construction  of  the  statute 
which  would  not  have  been  attended  to  if  the  words 
of  the  statute  had  been  looked  at,  and  I  cannot  help 
thinking  that  in  many  of  the  cases  to  which  reference 
might  be  made,  and  they  are  very  numerous,  upon 
this  subject,  the  judgments  would  have  commanded 
more  attention  in  after  times  if  the  words  of  the  statute 
had  been  attended  to,  and  those  who  delivered  those 
judgments  had  not  permitted  themselves  to  consider, 
instead,  whether  a  particular  view  would  or  would  not 
be  convenient  to  trade,  either  in  its  present  state  or  in 
the  state  to  which  it  might  be  reduced  by  a  proper 
administration  of  the  law.  I  think  that  the  words  of 
the  statute  should  be  implicitly  followed,  and  the 
Legislature  obeyed  according  to  the  terms  in  which 
it  has  expressed  its  will  in  the  53rd  section  of  the 
7  &  8  Geo.  4.  c.  29.  I  am  looking  to  the  words  of 
that  section,  and  I  am  unable  to  bring  myself  to  think 
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that  the  Legislature  was  at  all  dealing  with  anything  1857. 
in  the  nature  of  a  distinction  between  the  case  of  ~^YAN.S 
property  fraudulently  obtained  by  a  fraudulently  Case- 
obtained  contract  and  goods  obtained  without  any 
contract,  but  fraudulently  obtained.  I  cannot  help 
thinking  that  if  the  attention  of  the  framers  of  the 
statute  had  been  directed  to  any  such  possible  operation 
of  it,  they  would,  in  the  spirit  in  which  the  section  is 
framed,  have  enacted,  in  terms  even  more  clear  than 
those  of  the  53rd  section,  that  that  which  is  obtained 
by  fraud  shall  not  benefit  the  fraudulent  person,  and 
that  the  interposition  of  a  contract  also  obtained  by 
fraud  ought  not  to  make  any  difference  in  favour  of 
the  cheat.  The  section  commences  with  the  recital 
that  "a  failure  of  justice  frequently  arises  from  the 
subtle  distinction  between  larceny  and  fraud."  That 
is  the  recital,  and  I  had  on  my  mind  an  impression 
that  the  recital  of  a  statute  may  have  the  effect  of 
enlarging,  but  not  of  restraining,  the  operation  of  the 
subsequent  enactment.  The  enacting  part  of  the 
section  is,  "  If  any  person  shall  by  any  false  pretence 
obtain  from  any  other  person  any  chattel,  money,  or 
valuable  security  with  intent  to  cheat  or  defraud  any 
person  of  the  same,  every  such  offender  shall  be  guilty 
of  a  misdemeanor."  And  it  appears  tome  that  the 
only  proper  test  to  apply  to  any  case  is,  whether  it  was 
a  false  pretence  by  which  the  property  was  obtained, 
and  whether  it  was  obtained  with  the  intention  to  cheat 
and  defraud  the  person  from  whom  it  was  obtained. 
Now  in  this  case  it  should  seem  that  there  was  a 
false  pretence ;  there  was  a  pretence  that  the  goods 
had  as  much  silver  upon  them  as  Elkington's  A,  and 
there  was  also  the  pretence  that  the  foundations  were 
of  the  best  material.  If  I  could  bring  myself  to  take  the 
view  which  my  brother  Erle  has  taken,  that  this  was 
mere  matter  of  opinion,  and  not  matter  of  fact,  which 
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1857.  could  be  ascertained  by  inspection  or  calculation, 
Bryan"; —  possibly  I  might  take  the  same  view  of  the  case  ;  but 
Case.  it  appears  to  me  that,  on  the  face  of  the  case,  it  should 
seem  that  Elkingtoris  A  must  have  been,  for  practical 
purposes,  a  fixed  quantity  ;  the  quantity  of  silver  on  it 
must  have  been  fixed,  and  the  proper  material,  the 
best  material  for  the  foundation  of  such  plated  articles, 
must  have  been  a  well  known  quality  in  the  trade, 
because  it  appears  that  the  prisoner  made  a  statement 
with  respect  to  the  quantity  of  silver,  and  the  quality 
of  the  foundation,  with  the  intent  to  defraud.  It 
appears  that  the  persons  who  made  the  advances  were 
thereby  defrauded,  and  thereby  induced  to  make  the 
advances,  and  the  jury  have  found  that  the  statements 
were  known  by  the  prisoner  to  be  untrue,  and  that  in 
consequence  of  those  statements  he  obtained  the 
money  mentioned  in  the  indictment.  It  appears  to 
me  that  for  all  practical  purposes  that  ought  to  be 
taken  to  be  a  sufficient  fact,  coming  within  the  region 
of  assertion  and  calculation,  and  not  mere  opinion, 
and  that  it  should  be  considered  as  a  false  pretence. 
Well,  then  the  statute  says — "  obtain  from  any  other 
person  any  chattel,  money,  or  valuable  security."  It 
is  found  in  this  case  that  the  money  was  obtained.  If 
the  matter  was  a  simple  commendation  of  the  goods, 
without  any  specific  falsehood  as  to  what  they  were  ; 
if  it  was  entirely  a  case  of  one  person  dealing  with 
another  in  the  way  of  business,  who  might  expect  to 
pay  the  price  of  the  articles  which  were  offered  for  the 
purpose  of  pledge  or  sale,  and  knew  what  they  were, 
I  apprehend  it  would  have  been  easily  disposed  of  by 
the  jury,  who  were  to  pass  an  opinion  upon  the  subject, 
acting  as  persons  of  common  sense  and  knowledge  of 
the  world,  and  abstaining  from  coming  to  any  such 
conclusion  as  that  praise  of  that  kind  should  have  the 
effect  of  making  the  party  resorting  to  it  guilty  of 
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obtaining  money  on  a  false  pretence.  I  say  nothing  1857. 
on  the  effect  of  a  simple  exaggeration,  except  that  it  Rryan,s 
appears  to  me  it  would  be  a  question  for  the  jury  in  claJ!  " 
each  case  whether  the  matter  was  such  ordinary  praise 
of  the  goods  (dolus  bonus)  as  that  a  person  ought  not 
to  be  taken  in  by  it,  or  whether  it  was  a  misrepresen- 
tation of  ,a  specific  fact  material  to  the  contract  and 
intended  ta  defraud,  and  did  defraud,  and  by  which 
the  money  in  question  was  obtained.  Well,  then 
there  is  the  latter  part  of  the  section — "  with  intention 
to  cheat  and  defraud  any  person  of  the  same."  It 
must  be  with  the  intent  to  cheat  and  defraud  the 
person  of  the  same.  I  am  unable  to  bring  my  mind 
to  any  anxiety  to  protect  persons  who  make  false 
pretences  "  with  intent  to  cheat  and  defraud."  It  was 
stated  in  the  evidence  by  the  prosecutor,  "  I  would 
have  advanced  nothing  but  for  the  misrepresentation," 
and  it  was  found  by  the  jury  that  the  money  was 
obtained  by  the  misrepresentation.  But  it  is  said  that 
the  effect  of  establishing  such  a  rule  as  that  for  which 
I  contend  would  be  to  interfere  with  trade  ;  no  doubt 
it  would,  and  I  think  ought  to,  prevent  trade  being 
carried  on  in  the  way  in  which  it  is  said  to  be  carried 
on.  I  cannot  help  expressing  my  regret  if  trade  is 
carried  on,  and  I  do  not  believe  it  is  generally  carried 
on,  by  persons  making  false  pretences  with  the  inten- 
tion to  cheat  or  defraud  persons  of  their  money.  I 
am  far  from  wishing  to  interfere  with  the  rule  as  to 
simple  commendation  or  praise  of  the  articles  which 
are  sold,  on  the  one  hand,  or  to  fair  cheapening  on 
the  other ;  those  are  things  persons  may  expect  to 
meet  with  in  the  ordinary  and  usual  course  of  trade ; 
but  I  cannot  help  thinking  that  people  ought  to  be 
protected  from  any  such  acts  as  those  I  have  referred 
to  being  resorted  to  for  the  purpose  and  with  intent 
to  cheat  or  defraud   purchasers  of   their  money  or 
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1857.  tradesmen  of  their  goods.  If  the  result  of  it  would  be 
Bryan's  to  multiply  prosecutions,  that  must  be  because  we  live 
Case.  jn  an  age  ;n  which  fraud  is  multiplied  to  a  great 
extent,  and,  amongst  others,  in  this  form.  I  agree  in 
what  the  late  Chief  Justice  Jervis  said  as  peculiarly 
applicable  to  such  a  supposed  state,  though  I  hope 
not  to  ordinary  trade,  that  if  there  be  such  a  com- 
merce as  requires  to  be  protected  by  the  statute  being 
limited  in  the  mode  suggested,  it  ought  to  be  made 
honest  and  conform  to  the  law,  and  not  the  law  bent 
for  the  purpose  of  allowing  fraudulent  commerce  to 
go  on.  I  cannot  help  thinking,  therefore,  upon  the 
plain  construction  of  the  53rd  section  of  the  7  &8 
Geo.  4.  c.  29.,  that  the  prisoner  in  this  case,  having 
fraudulently  represented  that  there  was  a  greater 
amount  of  silver  in  the  articles  pledged  and  that 
there  was  a  superior  foundation  of  metal,  that  being 
untrue  to  his  knowledge,  for  the  purpose  of  defrauding 
the  prosecutors  of  their  money,  which  he  accordingly 
obtained,  he  was  therefore  indictable,  and  that  the 
conviction  ought  to  be  affirmed. 

Bramwell  B.— I  regret  being  called  on  to  give 
judgment  in  this  case  without  an  opportunity  of  fur- 
ther considering  it ;  but  the  inclination  of  my  opinion 
is,  that  this  conviction  ought  to  be  sustained.  I  can 
understand  the  statute  in  two  ways,  one  that  it  only 
applies  to  those  cases  where  there  is  no  contract,  and 
the  chattel  or  money  is  got  by  false  pretences,  either 
without  or  independently  of  any  contract,  as  in  the 
last  case  (a),  where,  though,  had  there  been  no  fraud 
in  the  making  of  the  contract,  there  was  in  the 
assertion  that  the  things  delivered  were  of  a  certain 
amount;  the  other,  that  the  statute  was  intended 
never  to  apply  to  cases  where  the  fraud  was  not  the 
immediate   cause,    or  sole   cause,   of   obtaining   the 

(a)  Regina  v.  Sherwood,  anti,  p.  251. 
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money ;  but  the  contract  was  obtained  by  fraud,  and  1857. 
the  money  or  the  article  handed  over  to  the  person  Bryan's 
in  pursuance  of  that,  or  of  that  and  something  given  Caae- 
by  the  fraudulent  person.  The  first  case  is  clearly 
within  the  statute,  and  the  inclination  of  my 
opinion  is,  the  statute  does  extend  to  cases  such  as  last 
mentioned ;  but  with  great  doubt ;  for  it  may  well 
be  that  the  statute  does  not  apply  except  when  the 
money  or  chattel  is  obtained  immediately  by  the  fraud, 
and  does  not  apply  where  the  chattel  or  money  is 
obtained  by  a  contract,  which  contract  is  obtained 
by  fraud ;  so  also  it  may  be  that  the  statute  does  not 
apply  to  cases  where  the  fraud  is  not  the  sole  cause  of 
the  delivery  or  giving  of  the  chattel  or  money,  or 
where  something  is  delivered  or  given,  as  well  as 
fraud  used,  by  the  fraudulent  person,  as  it  may  be 
said  that  the  money  or  chattel  is  not  obtained  by  fraud, 
which  means  fraud  alone,  since,  but  for  the  delivery 
or  giving  of  something  by  the  fraudulent  person,  he 
would  have  obtained  nothing.  I  can  understand  the 
statute  being  limited  to  the  first  class  of  cases  or 
extended  to  both  ;  but  I  declare  I  cannot  understand 
the  medium  course  suggested  to-day,  namely  that 
the  statute  does  apply  to  some  of  the  cases  in  the 
second  class,  but  does  not  apply  when  the  person 
defrauded  gets  in  specie  the  thing  contracted  for, 
though  with  a  difference  in  the  quality. 

Take  this  present  case.  I  do  not  know  that  I  am 
influenced  by  the  fact,  but  we  were  told  last  time  that 
in  truth  there  was  no  silver  on  these  things,  and  that 
as  compared  with  Elkington's  they  were  valueless. 
Now  it  seems  to  be  supposed  that  the  misrepresenta- 
tions were  no  more  than  a  kind  of  praise,  exaggera- 
tion, or  puffing.  I  confess  I  cannot  comprehend  that, 
and  as  well  as  I  can  understand  the  opinions  that 
have  been  expressed,  this  result  would  follow,  that, 
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1857.  suppose  Elkington's  plated  articles  had  got  half  an 
Bryan,b  ounce  of  silver  on  them  and  the  prisoner's  articles 
Case.  had  got  none,  he  would  have  been  indictable;  but, 
if  Mkington's  had  got  one  ounce  of  silver  and  the 
prisoner's  only  a  quarter  of  an  ounce,  he  would  not, 
because  it  would  have  been  only  the  superior  quality 
that  was  exaggerated.  I  own  I  cannot  understand 
that.  I  cannot  help  looking  at  the  statute  and  I  find 
nothing  about  exaggeration  of  quality.  I  find  the 
statute  express, — "if  any  person  shall  by  any  false 
pretence  obtain  from  any  other  person  any  chattel  or 
valuable  security," — that  means,  to  my  mind,  whether 
he  obtains  it  by  fraud  directly  or  indirectly  and  wholly 
by  fraud,  or  by  that  and  something  else.  Therefore 
it  seems  to  me  the  only  true  exposition  of  the  statute 
is,  to  hold  it  either  to  apply  or  not  apply  to  all 
contracts  and  cases  where  the  fraudulent  person  gives 
something  in  return, — either  to  say  that  whenever 
there  is  a  contract  or  something  is  so  given  it  is  not 
within  the  statute,  or  to  say  it  is,  though  there  is  a 
contract,  if  that  contract  was  brought  about  by  fraud, 
though  something  may  have  been  delivered  to  the 
person  defrauded,  if,  but  for  the  fraud,  the  contract 
would  not  have  been  entered  into.  As  at  present 
advised  I  incline  to  think  the  true  meaning  of  the 
statute  is,  that  it  shall  extend  to  people  who  make 
these  bargains  by  fraud,  and  so  by  the  fraud  get 
possession  of  the  chattels  or  property  of  others  ;  and 
I  incline  to  hold  the  conviction  right. 

Watson  B. — I  am  of  opinion  that  the  conviction  is 
wrong.  I  think  that  the  cases  which  have  been 
decided  upon  this  subject  have  gone  quite  far  enough, 
and  I  believe  much  further  than  the  framers  of  the 
statute  ever  intended  it  should  go.  I  agree  with  my 
brother  Crowder  in  this  point,  that  this  case  does 
not  fall  within  any  of  those  decisions  that  have  been 
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referred  to  that  are  now  to  be  considered  authorities.  1857. 
In  my  opinion  the  conviction  is  wrong.  The  question  Bryan's 
is  this,  whether  this  representation,  false  as  it  may  Case- 
be,  merely  of  the  quality  of  the  article  which  is 
pawned,  as  it  would  be  upon  a  sale,  is  a  false  pretence 
within  the  meaning  of  the  statute.  In  my  opinion  it 
is  not.  All  that  is  represented  here  is,  that  it  was  of 
the  first  quality,  equal  to  Elkington's  A,  and  the 
foundation  of  the  best  material,  and  had  as  much 
silver  as  Elkington's, — in  ordinary  language  merely 
puffing  the  article,  which  may  be  untrue.  In  an 
ordinary  case,  if  a  party  wishes  to  protect  himself,  he 
ought  to  take  a  warranty  of  the  quality  of  the  article 
offered  for  pawn  or  sale.  The  result  of  holding  this 
conviction  right  would  be,  that  on  every  sale,  where 
any  exaggeration  has  taken  place,  the  tradesman 
might  be  convicted  for  obtaining  money  on  false 
pretences.  For  these  reasons  I  think  it  is  not  a  false 
pretence  within  the  statute,  and  therefore  the  con- 
viction was  wrong. 

Channell  B I  am  of  opinion  that  the  conviction 

cannot  be  sustained.  But  for  the  doubt  expressed 
by  my  brother  Bramwell,  and  the  more  decided 
opinion  expressed  by  my  brother  Willes,  I  should 
have  contented  myself  with  saying  that  I  concurred 
in  the  judgment  of  the  other  members  of  the  Court ; 
but  I  think  it  right,  under  the  circumstances,  to  state 
the  grounds  of  my  opinion.  A  certain  number  of 
spoons  were  produced  to  the  prosecutor ;  those  spoons 
were  represented,  not  as  silver  spoons,  but  as  having 
silver  upon  them ;  there  was  then  the  further  repre- 
sentation that  they  had  as  much  silver  as  Elkingtons 
A,  and  further  that  the  foundations  were  of  the  best 
material.  I  consider  the  spoons  were  the  same  in  species 
as  they  were  represented  to  be.  It  is  not  as  if  the 
purchaser  had  been  induced,  by  the  representations 
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1857.  made,  to  buy  them  for  silver,  and  then  had  found 
Bryan's  that  the  spoons  had  no  silver  upon  them.  The 
Case.  representation  is  that  the  quantity  of  silver  on  them 
was  equal  to  the  quantity  on  Elkington's.  I  consider 
that  is,  in  substance,  the  same  as  if  he  had  said  the 
quality  of  the  silver  upon  them  is  the  same  as  on 
Elkington's,  and  that  the  statute  does  not  apply  to 
such  a  representation,  made  in  language  which  the 
prosecutor  must  be  taken  to  know  is  mere  matter 
of  opinion.  On  that  point  the  case  is  distinguishable 
from  Reg.  v.  Roebuck,  the  ground  of  that  decision 
being  that  the  representation  was  that  a  certain  chain 
was  a  silver  chain  when  in  fact  it  was  not,  and 
therefore  did  not  resemble  at  all  the  article  intended. 
In  this  case  the  spoons  did  correspond  to  that  extent 
with  the  representation,  and  they  were  spoons  of 
some  value,  supposing  value  to  be  an  element  to  be 
taken  into  consideration.  The  other  case  of  Reg.  v. 
Abbott  is  plainly  distinguishable,  upon  the  ground 
put  by  Mr.  Robinson.  On  these  grounds  I  am  clearly 
of  opinion  that  the  conviction  cannot  be  supported. 

Conviction  quashed. 


? 


/  &  «4-      r&J2*~- 


1857.  REGINA  v.  WILLIAM  GAYLOR. 


The  prisoner      The  following  case  was  reserved  and  stated  for  the 
was  convict-  consideration  and  decision  of  the  Court  of  Criminal 

ed  ot  man- 
slaughter. It  Appeal  by  Erle  J. 

the  prisoner       The  prisoner  Gaylor  was  indicted  before  me  at  the 
procured       ]ast  November  Session  of  the  Central  Criminal  Court 

sulphate  of 

potash  and 

gave  it  to  his  wife  intending  her  to  take  it  for  the  purpose  of  procuring  abortion ;  and 

that  she,  believing  herself  to  be  pregnant,  although  in  reality  she  was  not,  took  the 

sulphate  of  potash  in  the  absence  of  the  prisoner,  and  died  from  its  effects.     Held,  that 

the  conviction  was  right. 
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Case. 


for  manslaughter.      The  facts  were,  that  his  wife's       1857. 
death  was  caused  by  swallowing  sulphate  of  potash    Gaylor's 
for  the  purpose  of  procuring  abortion,  she  believing 
herself  to  be  pregnant,  although  in  reality  she  was 
not.     The  prisoner  purchased  this  sulphate  of  potash, 
and  gave  it  to  his  wife  in  order  that  she  might  swallow 
it  for  the  above  mentioned  purpose,  but  he  was  absent 
at  the  time  when  she  so  swallowed  it.     For  the  prose- 
cution it  was  contended  that  the  wife  committed  a 
felony  in  so  swallowing  the  sulphate  of  potash,  and,  as 
death  ensued  therefrom,  she  also  committed  murder 
(Rex  v.  Russell,  1  Moo.  C.  C.  356)  ;  that  the  prisoner 
was  an  accessory  before  the  fact  to  this  felony  and  to 
the  consequent  murder,  and  might  be  tried  as  if  the 
principal    had    been   convicted   under  11  &  12  Vict. 
c.  46.  s.  1. ;  and  that,  although  the  evidence  showed 
his  offence  was  murder,  yet  that  would  support  an 
indictment  for  manslaughter.      Under  my  direction 
the  jury  convicted.     The  prisoner  was  discharged  on 
recognizance,  and  I  reserved  for  the  opinion  of  the 
Court  the  following  questions  : — 

1st.  Was  the  deceased  guilty  of  felony  in  adminis- 
tering sulphate  of  potash  to  herself  for  the  purpose  of 
procuring  abortion,  she  not  being  pregnant? 

2nd.  Was  the  husband  by  his  act  guilty  of  felony, 
or  an  accessory  thereto,  he  having  been  absent  when 
she  swallowed  the  drug? 

3rd.  If  the  husband  was  an  accessory  to  the  felony, 
was  an  indictment  for  manslaughter  supported,  it  being 
laid  down  that  there  cannot  be  an  accessory  to  man- 
slaughter?    (Hale's  P.  C.)  (a). 

4th.  Can  the  indictment  be  supported  under  11  &  12 
Vet.  c.  46.  s.  1.  (h)1 

{a)  2  Hale  P.  C.  246.  Act,  if  any  person  shall  become  an 

(6)  That  section  enacts,— "That,    accessory  before  the  fact  to  any 

from  and  after  the  passing  of  this      felony,  whether    the    same   be  a 
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1857.  If  the  answer  to  any  of  these  questions  shall  entitle 

Gaylor's     the  prisoner  to  an  acquittal,  a  verdict  of  Not  Guilty 

Case"       shall  be  entered. 

W.  Erle. 

This  case  was  argued  on  15th  November  1856, 
before  Pollock  C.  B.,  Erle  J.,  Willes  J.,  Bram- 
well  B.  and  Watson  B. 

Joseph  Payne  appeared  for  the  Crown,  and  Ribton 
for  the  prisoner. 

Ribton,  for  the  prisoner.  I  propose  first  to  consider 
the  third  question,  and  I  contend  that,  even  if  the 
prisoner  was  an  accessory  to  the  felony,  the  conviction 
cannot  be  supported,  inasmuch  as  there  cannot  be  an 
accessory  to  manslaughter. 

Payne,  as  to  the  first  point,  referred  to  Regina  v. 
Mary  Goodhall  (a),  in  which  on  an  indictment  against 
the  prisoner,  under  1  Vict.  c.  85.,  for  using  an  instru- 
ment with  intent  to  procure  the  miscarriage  of  another 
woman,  it  was  held  to  be  immaterial  whether  the 
woman  was  pregnant  or  not. 

Pollock  C.  B.  —  That  was  under  the  particular 
statute.  A  woman  taking  a  drug  to  procure  abortion 
may  be  guilty  of  an  offence  at  common  law,  but  not 
t  so  if  she  were  not  pregnant  at  the  time.  Here  it  is 
difficult  to  see  that  the  woman  committed  any  felony 
at  all. 

Ribton.  This  was  an  ordinary  indictment  for 
manslaughter.  The  prisoner  was  not  present  when 
the  drug  was  taken,  so  that  he  could  not  be  a  prin- 
cipal, and  then  the  question  arises  whether31  there 
can  be  an  accessory  before  the  fact  of  the  crime  of 

felony  at  common  law,  or  by  virtue  ished  in  all  respects  as  if  he  were 

of  any  statute  or  statutes  made  or  a  principal  felon." 

to  be  made,  such  person  may  be  (a)  i  Den.  C.  C.  187. 
indicted,  tried,  convicted  and  pun- 
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manslaughter?     I  contend   that   there   is    no   such       1857. 
offence  known  to  our  laws.     In  1  East  P.  C.218,  it  is    Gaylor>s 
expressly  laid  down  that, "  though  there  may  be  several       Case- 
principals,,  there  cannot  be  any  accessories  before  to 
manslaughter,  because  it  must  be  done  without  pre- 
meditation ;  but  there  may  be  accessories  after." 

Manslaughter  is  an  unpremeditated  homicide,  ex- 
cept where  it  is  se  defendendo,  and  a  man  cannot 
counsel  an  unpremeditated  act.  In  2  Hale's  P.  C.  437 
it  is  said,  "  In  manslaughter  there  ^an  be  no  accesso- 
ries before  the  fact,  for  it  is  presumed  to  be  sudden  ; 
for  if  it  were  with  advice,  command,  or  deliberation, 
it  is  murder  and  not  manslaughter,  and  the  like  of 
se  defendendo." 

Bramwell  B. — Suppose  a  man,  for  mischief,  gives 
another  a  strong  dose  of  medicine,  not  intending  any 
further  injury  than  causing  him  to  be  sick  and  un- 
comfortable, and  death  ensues,  would,  not  that  be 
manslaughter  ?  Suppose,,  then,  another  had  counselled 
him  to  do  it,  would  not  he  who  counselled  be  an 
accessory  before  the  fact  ? 

Ribton.  There  are  cases  which  go  to  show  that 
that  would  be  murder,  because  of  the  malice.  Lord 
Hale  refers  to  Bibithe's  case  (a),  in  which  it  is  said, 
that  if  A.  be  indicted  of  murder  and  B.  as  accessory 
before  by  procurement,  &c,  and  A.  is  found  guilty 
only  of  manslaughter,  B.  shall  be  discharged. 

Erle  J. — If  the  manslaughter  be  per  infortunium  or 
se  defendendo,  there  is  no  accessory  ;  but  there  are 
other  cases  in  which  there  may  be  accessories.  That 
seems  to  be  the  solution  of  Lord  Hale's  dictum. 

Payne,  for  the  aCrown.  There  are  cases  which 
show  that  the  doctrine  alleged  to  be  laid  down  by 
Lord  Hale  must   not  be   taken    without   limitation. 

(a)  4  Co.  Rep.  43  b,  cited  2  Hale,  437. 
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1857.       For  instance,  in  the  case  of  a  prize-fight,  where  a  man 

Gaylor's    is  present  at  first,  encourages  the  combatants,  but  is 

Case-       not  present  when   the   blow  is  struck   from   which 

death  ensues.     So  also  in  the  case  of  mala  praxis  in 

a  medical  man,  or  the  case  of  the  rash  administration 

of  medicine  in  consequence  of  which  death  ensues. 

As  to  the  first  point,  I  contend  that  the  deceased 
was  guilty  of  felony  in  administering  the  drug  to 
herself.  She  did  an  act  which  was  not  lawful,  and 
which  caused  her  own  death,  and  was  therefore  prima 
facie  guilty  of  murder.  Every  killing  is  prima  fade 
murder,  even  homicide  per  infortunium. 

Pollock  C.  B. — You  say  that  the  act  of  taking  a 
substance  that  was  not  intended  to  kill  her  was  an 
unlawful  act  on  her  part  because  it  happened  to  kill 
her.  If  a  man  eats  too  much  at  dinner,  and  dies  in 
the  night  of  apoplexy,  is  he  guilty  of  murder  ?  If 
I,  believing  that  there  is  a  person  in  an  adjoining 
<jj  ■  room,  when  in  fact  there  is  no  one  there,  fire  a  pistol 

through  the  doorway  with  the  intention  of  killing  him, 
I  have  committed  no  act  cognizable  by  the  criminal 
law,  although,  morally,  I  am  just  as  guilty  as  if  I  had 
shot  the  man. 

Payne.  If,  under  such  circumstances,  a  man,  in- 
tending to  shoot  another  person,  shot  himself,  he 
would  be  guilty  of  murder.  Here  the  prisoner  put 
it  in  his  wife's  power  to  kill  herself  by  giving  her  a 
sufficient  quantity  of  medicine  to  cause  her  death, 
intending  that  she  should  take  it  for  the  purpose  of 
procuring  abortion  ;  and  death  ensues  in  consequence 
of  her  doing  the  very  act  which  he  contemplated. 

In  Rex  v.  Russell  (a)  it  was  decided,  that  if  a 
woman  takes  poison  with  intent  to  procure  a  mis- 
carriage, and  dies  of  it,  she  is  guilty  of  self-murder, 

(a)  1  Moo.  C.  C.  356. 
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whether  she  was  quick  with  child  or  not,  and  that  a      1857. 
person  who  furnished  her  with  the  poison  for  that   Gaylor's 
purpose,  will,  if  absent  when   she    took  it,  be  an       Ca9e• 
accessory  before  the  fact. 

Erle  J. — The  man  was  an  accessory  before  the 
fact  to  the  woman  taking  the  drug  with  intent  to 
procure  abortion.  This  would  in  my  opinion  be 
murder,  if  she  died  in  consequence  of  taking  that 
drug.  The  grand  jury,  however,  found  that  it  was 
manslaughter.  If  a  man  is  indicted  for  manslaughter, 
and  it  turns  out  to  be  murder,  he  may  be  found  guilty 
of  manslaughter.  I  thought  the  prisoner  was  guilty 
of  murder,  and  might  therefore  be  convicted  of  man* 
slaughter. 

Ribton,  in  reply.  The  prisoner  was  tried  for 
manslaughter;  and,  if  he  was  guilty  of  anything, 
it  was  of  being  accessory  before  the  fact  to  murder ; 
and  he  could  not  plead  autrefois  convict  if  he  were  to 
be  subsequently  tried  for  murder. 

Pollock  C.  B. — If  it  is  found  that  he  did  not  kill, 
a  fortiori  he  did  not  murder. 

Erle  J. — According  to  the  doctrine  laid  down  in 
Foster's  P.  C.  (a)  an  acquittal  of  manslaughter  would 
be  a  bar  to  an  indictment  for  murder.  If  the  man 
were  acquitted  of  the  manslaughter  he  might  say,  "  I 
did  not  kill  the  deceased  at  all." 

Cur.  adv.  vult. 

On   24th  January,   1857,    judgment   was   given, 

affirming  the  conviction. 

Conviction  affirmed. 

(a)  See  Foster  P.  C.  329  ;  2  Hale-P.  C.  246. 


VOL.  I. 
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1857.  REGINA  v.  EDWARD  AUTEY. 


The  prisoner  The  following  case  was  reserved  and  stated  for  the 
eda uponln"  consideration  and  decision  of  the  Court  of  Criminal 
indictment     Appeal  by  Crompton  J. 

S&ttK  The  prisoner  Edward  Autey  was  tried  and  con- 
S™  ?     victed  before  me  at  the  last  Assizes  for  the  county  of 

uttering  a  -.-,..  * 

warrant,  and  York,  upon  an  indictment  charging  him  in  one  count 

with  uttering  with  uttering  a  warrant  for  the  payment  of  money, 

the°paymefnt  and  m  another  count  with  uttering  an  order  for  the 

of  money.  payment  of  money. 

warranto:  a  The  prisoner  was  in  the  employment  of  the  Leeds, 

'an^iTd  Bradford  and  Halifax  Junction  Railway  Company, 

byth'esecre-  and  it  was  the  duty  of  him  and  a  fellow  clerk  to  fill 

addressed  to  up  the  dividend  warrants  payable  to  the  proprietors, 

re^red'the  an(*  t0  Place  the  stamPs  on  them<  and  Put  the  mitials 
latter  to  pay    of  the  company  on  the  stamp,  and  then  to  take  them 

nanwdln'the  to  the  secretary  of  the  company  to  sign,  and  afterwards 

warrant  to  a     tO  post  them. 

certain  share-         r  m  . 

holder  or  The  instrument  in  question  was  regularly,  and  in 

cLrgeMe  °  the  course  of  their  duty,  made  out  by  the  prisoner 
same  to  the     an(j  jjjg  fe|iow  clerk,  and  was  properly  stamped  and 

company  s        ...  •         j   i_ 

revenue  initialed  by  them,  and  was  afterwards  duly  signed  by 

account.    It     ,i_  , 

was  stated  on  the  secretary. 

thatThT3"*  The  mdorsement  of  Thomas  Thompson  Cunliffe  Lis- 
shareholder's  ter,  the  proprietor  in  whose  favour  the  document  was 
beTndorsed     drawn,  was  forged  after  the  document  had  been  signed 

at  the  back, 

and  it  was  proved  that  the  banker  would  not  pay  the  money  even  to  the  shareholder 
himself  without  such  indorsement.  The  prisoner  uttered  this  dividend  warrant  knowing 
that  the  indorsement  of  the  shareholder's  name  thereon  was  a  forgery.  Held,  that  the 
forgery  of  the  signature  of  the  shareholder  was  a  forgery  of  the  entire  document ;  that 
such  document  was  properly  described  as  a  warrant  or  order  for  the  payment  of  money, 
and  that  the  conviction  was  right. 


Autey's 
Case. 
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by  the  secretary,  and  the  prisoner  uttered  the  docu-       1857. 
ment  with  the  forged  indorsement  knowing  it  to  be 
forged. 

The  following  is  a  copy  of  the  instrument  and 
indorsement, 

"  Leeds,  Bradford  and  Halifax  Junction  Railway 
Company's  Offices,  Great  Northern  Station, 
Bradford,  9th  June,  1856. 

No.  338. 

£13.  lis.  Id. 

"  The  Leeds  Banking  Company,  Leeds. 

Pay  to  Thomas  Thompson  Cunliffe 
Lister  or  order  thirteen  pounds 
eleven  shillings  and  seven  pence 
which  charge  to  the  Company's 
Revenue  Account. 

Martin  Cawood, 
Secretary. 

"  The  shareholder's  name  must  be  endorsed  at  the 
back  of  the  check." 

(Indorsement)     "  T.  T.  Cunliffe  Lister." 

'  It  was  proved  at  the  trial  that  the  bankers  would 
not  have  paid  the  money  mentioned  in  the  order,  even 
to  the  proprietor  himself,  without  his  indorsement. 

I  reserved  the  case  for  the  opinion  of  the  Court  for 
the  Consideration  of  Crown  Cases  Reserved,  and  the 
question  is, 

Whether  the  prisoner  was  properly  convicted 
for  uttering  either  a  warrant  for  the  payment  of 
money  or  an  order  for  the  payment  of  money  ? 
Charles  Crompton  (a). 

(a)  The  learned  Judge  referred  to  Rex  v.  Arscott,  6  Carr.  &  P.  408  ; 
2  Russ.  Crim.  514. 
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1857.  This  case  was  argued  on  25th  April  1857,  before 

AuTEY.g    Cockburn  C.  J.,  Coleridge  J.,  Martin  B.,  Cromp- 

Case.         TON  J.  and  WiLLES  J-. 

J.  B.  Maule  appeared  for  the  Crown,  and  Price  for 
the  prisoner. 

Price,  for  the  prisoner.     I  submit  that  the  evidence 
did    not  support  the  indictment,  the  allegations  in 
which  must  be  proved  as  laid.     Where  the  charge  is 
of  forging  some    particular  instrument,  it  must    be 
shown  that  either  the  whole  or  some  material  part  of 
such  instrument  has  been  forged,  otherwise  the  charge 
should   be  confined  to  the    part  which  was  in  fact 
forged.     Here  the  prisoner  is  indicted  in  one  count 
for  uttering  a  warrant  for  payment  of  money,  and  in 
another  count  for  uttering  an  order  for  payment  of 
money.     The  part  of  the  instrument  which  was  in 
fact  forged  by  the  prisoner  was  the  indorsement  of  the 
shareholder's  or    proprietor's  name ;    and,   it    being 
essential  to  prove  that  some  part  of  the  instrument 
was  forged  which  was  necessary  to  its  character  as  a 
warrant  or  order  for  payment  of  money,  the  proof 
failed  because  the  instrument  was  an  order  for  pay- 
ment of   money    before    the    indorsement,  and   the 
indorsement  added  nothing  to  its  nature  and  validity 
as  such  order.     All  that  is  essential  to  an  order  or 
warrant  to  pay  money  is  that  it  should  purport  to  be 
made  by  one  having  authority  to  order  the  payment, 
and  that  it  should  be  upon  one  who  is  compellable 
to  pay.     The  cases  on  this  point  were  all  considered 
in  Regina  v.  Vivian  (a).      The  instrument  therefore 
being  an  order  before  it  was  indorsed,  the  proof  that 
the   prisoner  uttered   the  instrument  with  a  forged 
indorsement  is  insuflicient  to  convict  him  ;  and  if,  on 
the  other  hand,  the  instrument  was  not  complete  as 
an  order  before  indorsement,  the  indictment  should 

(a)  1  Den.  C.  C.  35. 
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have  been  specially  framed  so  as  to  charge  a  forgery       1857. 
of  the  indorsement.  Autey's 

Coleridge  J. — The  question  is,  whether  this  was  a  Case- 
valid  order  before  the  indorsement  was  added.  Suppose 
the  words  had  been  "Pay  to  T.  C.  Lister's  order," 
and  then  his  indorsement  had  been  forged,  would  not 
that  have  been  a  forgery  of  an  order  to  pay  ?  This 
is  not  an  order  for  payment  of  money  till  T.  C.  Lister 
has  indorsed  it. 

Price.  The  form  of  the  instrument,  as  set  out,  did 
not  render  it  necessary  that  Lister  should  indorse  it 
unless  he  wished  some  one  else  to  get  the  money. 

Coleridge  J. — The  indorsement  was  at  all  events 
an  order  to  pay ;  it  made  the  instrument  an  order  to 
pay  anybody, — to  pay  the  bearer. 

Price.  The  forgery  of  the  indorsement  did  not 
give  the  instrument  any  validity  as  an  order;  it  did 
not  alter  the  legal  nature  of  the  instrument,  which 
was  a  complete  order  to  pay  without  it.  The  indorse- 
ment was  nothing  more  than  a  receipt,  which  the 
shareholder  was  required  to  give  the  banker. 

Cockborn  C.  J. — It  strikes  me  that  it  is  a  con- 
ditional order, — an  order  to  pay  on  condition  that 
the  shareholder  indorses  his  name  at  the  back  of  the 
check. 

Coleridge  J. — Would  the  banking  company  have 
been  justified  in  paying  the  money  to  any  one,  without 
Lister's  name  at  the  back  ? 

Price.     Yes ;    to  pay  Lister  himself. 

Crompton  J. — But  for  the  condition  as  to  the 
indorsement,  it  would  be  a  bill  of  exchange. 

Price.  Then  the  indictment  should  so  have  de- 
scribed it. 

Crompton  J.— If  the  indorsement  is  part  of  the 
instrument,  it  was  not  a  bill  of  exchange,  nor  was 
the  authority  to  pay  complete,  until  it  was  indorsed. 
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1857.       May  not  parties  impose  a  condition  upon  an  order  or 
promise  to  pay,  which  will  prevent  it  from  being  a 


Atttpy  s 

Case.       bill  of  exchange  or  promissory  note,  but  not  prevent 
it  from  being  an  order  or  warrant  to  pay  ? 

Price.  No  doubt  such  conditions  are  frequently 
imposed  for  the  security  of  the  bankers  who  are  to 
pay;  but  the  compliance  with  such  a  condition  is 
not  essential  to  give  validity  to  the  order.  Take,  for 
instance,  the  case  of  a  crossed  check.  In  Rex  v. 
Arscott  (a)  it  was  decided  that  the  forgery  of  an 
indorsement  upon  an  order  for  payment  of  money, 
is  not  an  offence  within  section  3  of  11  Geo.  4  &  1 
Wm.  4.  c.  66.  Bolland  B.  in  his  judgment  in  that 
case  said,  "  The  section  does  not  include  in  the  offences 
enumerated  the  forging  of  an  indorsement  on  an 
order  for  payment  of  money."  And  Littledale  J. 
says,  "  The  legislature  has  made  no  provision  for 
forging  an  indorsement  on  any  warrant  or  order." 

Cockburn  C.  J. — The  effect  of  this  instrument  is, 
"  Pay  Lister,  or  order  on  Lister  putting  his  name 
at  the  back  ;" — then,  is  it  an  order  until  that  is  done? 
Crompton  J. — Were  it  not  for  Rex  v.  Arscott,  it 
might  be  doubted  whether  an  indorsement  upon  an 
order,  is  not  in  itself  an  order.  The  statute  expressly 
provides  against  the  forgery  of  any  bill  of  exchange, 
or  of  any  indorsement  of  any  bill  of  exchange. ;  and 
it  also  provides  against  the  forgery  of  any  order,  but 
not  of  any  indorsement  upon  an  order ;  and  the 
Judges  in  Rex  v.  Arscott  seem  to  have  thought  that, 
therefore,  an  indorsement  upon  an  order  was  not 
within  the  meaning  of  the  section. 

Coleridge  J. — That  case  does  not  decide  that  the 
forgery  of  an  indorsement  may  not,  under  some 
circumstances,  be  a  forgery  of  an  order  for  the 
payment  of  money. 

(o)  6  Car.  &  P.  408. 
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Price.     Here  the  order  is  complete  in  itself,  and       1857. 
the  forgery  being  only  a  forgery  of  an  indorsement     AuTEY,s 
upon  the  order,  the  statute  does  not  apply.     There       Case. 
is  no  alteration  in  the  instrument  itself;  and  that 
instrument  is,  without  indorsement,  an  order  drawn 
by  a  person  who  has  a  right  to  draw  upon  persons 
who  were  compellable  to  pay 

Cockburn  C.  J — Were  the  bankers  compellable 
to  pay  ?  Compellable  by  whom  except  by  the  drawer  ? 
Can  you  contend  that  if,  without  an  indorsement,  the 
bankers  had  refused  to  pay,  they  would  have  been 
liable  to  an  action  ? 

Coleridge  J. — That  which  authorizes  the  bankers 
to  pay,  and  to  take  credit  for  the  payment,  is  the 
indorsement  by  Mr.  Lister.  Is  not  that  indorsement 
the  warrant  ? 

Price.  I  contend  that  the  indorsement  is  not  the 
order,  nor  is  it  any  part  of  the  order;  and  the 
direction  that  the  shareholder's  name  must  be  indorsed 
at  the  back  of  the  check  is  merely  saying  to  the 
bankers,  "  When  this  person  presents  the  check,  make 
him  give  a  receipt."  In  Regina  v.  Illidge  (a)  a 
"tasting  order  "for  wine  from  a  wine  merchant, 
which  requires  the  signature  of  a  clerk  of  the  Dock 
Company  before  the  person  bringing  it  is  allowed 
to  taste,  was  held  to  be  an  order  for  the  delivery  of 
goods. 

J.  B.  Maule,  for  the  Crown.  The  instrument  was 
not  perfect  as  a  warrant  or  order  for  payment  of 
money  till  the  indorsement  was  added.  The  fallacy 
which  lies  at  the  root  of  the  argument  on  the  part  of 
the  prisoner  is,  that  this  is,  as  the  facts  show,  an  indorse- 
ment upon  an  order ;  that  is  not  so,  for  the  forgery 
of  the  name  of  the  shareholder  is  a  forgery  of  a 
material  part  of  the  instrument  itself.     In  Regina  v. 

(a)  1  Den.  C.  C.  404. 
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1857.  Atkinson  (a),  on  an  indictment  for  forging  and  uttering 
Autby's  "  a  warrant  and  order  for  the  payment  of  money,  to 
Case.  wjj  a  warrant  and  order  for  the  payment  of  85Z.," 
and  for  forging  and  uttering  an  "  acquittance  and 
receipt  for  money,  to  wit  for  85/.,"  it  was  shown  to 
be  the  custom  of  bankers  to  give  receipts  on  the 
deposit  of  money  in  the  following  form: — "Received 
of  A.  B.  851.  to  his  credit.  This  receipt  not  transfer- 
able" ; — and  to  pay  the  money,  with  interest,  on  the 
return  of  the  receipt  with  A.  B.'s  name  written  on 
it;  and  it  was  held  that  the  forging  the  name  of 
A.  B.  on  the  receipt,  and  receiving  the  amount  due 
on  its  return,  was  a  forgery  and  uttering  an  acquittance 
for  the  85?.  and  interest.  In  the  present  case  there 
was  a  forgery  of  a  material  part  of  the  order,  because 
there  was  no  order  for  payment  of  the  money  until 
the  indorsement  was  made ;  nor  was  there  any  person 
compellable  to  pay  until  the  shareholder's  name  was 
indorsed ;  Regina  v.  Vivian  (b).  This  was  not  an 
order  until  such  indorsement,  and  therefore  the  deci- 
sion in  Rex  v.  Arscott  (c)  does  not  apply. 

Crompton  J — But  is  not  this  an  instrument  nego- 
tiable By  indorsement  within  the  meaning  of  Little- 
dale  J.  ? 

Maule.  In  Rex  v.  Arscott  the  forged  instrument 
was  described  as  an  indorsement  upon  an  order. 
That  was  not  an  offence  within  the  statute ;  but  here 
the  instrument  is  properly  described  in  the  indictment 
in  the  words  of  the  statute,  and  the  evidence  shows  a 
forgery  of  a  material  part  of  that  instrument,  since 
the  instrument  itself  had  no  virtue  or  value  without 
the  indorsement.  This  is  not  like  the  case  of  a 
crossed  check,  because  the  check  is  a  valid  and 
effectual  instrument  without  the  crossing ;  nor  is  it 

(a)  2  Moo.  C.  C.  215 ;  S.  C.  Car.  &  M.  325. 

(6)  I  Den.  C.  C.  35.  (c)  6  Car.  &  P.  408. 


CROWN  CASES  RESERVED.  301 

like  the  indorsement  of  a  bill  of  exchange,  which  is  a       1857. 
perfect  instrument  in  itself  without  such  indorsement,     autey's 
But   the  instrument  in  this   case  bore  no  value,  as       Ca8e- 
far  as   obtaining   money  by  means  of  it  went,  until  it 
was  indorsed, — until  in  fact  it  bore  the  signature  of 
the  shareholder  as  well  as  that  of  the  secretary. 

Price,  in  reply.  If  this  was  an  instrument  nego- 
tiable by  indorsement  within  the  meaning  of  Little- 
dale  J.  in  Rex  v.  Arscolt,  it  ought  to  have  been  so 
described  in  the  indictment ;  or  the  instrument  itself 
should  have  been  set  out,  and  then  brought  within 
the  statute  by  proper  averments. 

Coleridge  J. — When  the  prisoner  uttered  the 
instrument  with  the  forged  indorsement  upon  it, 
what  was  the  character  of  the  whole  instrument 
more  than  that  of  an  order  for  payment  of  money  ? 

Price.  It  was  an  order  for  the  payment  of  money 
with  a  forged  indorsement  or  receipt  thereon. 

Coleridge  J How  was  it   an  order   when   the 

party  to  whom  it  was  addressed  was  not  bound  to 
pay  ?  There  is  a  prohibition  not  to  pay  until  it  is 
indorsed. 

Price.  That  is  merely  an  intimation  that  the 
shareholder  will  be  required  to  indorse. 

Coleridge  J. — But  is  the  banker  compellable  to 
pay  without  it  ? 

Gockbtjrn  C  J And  if  compellable,  by  whom  ? 

Price.     By  the  drawer. 

Cockburn  C  J. — Then  the  drawer  is  answered  by 
his  own  direction,  which  is,  not  to  pay  unless  the 
shareholder's  name  is  indorsed. 

Price.  If  any  condition  is  attached  it  is  no  longer 
a  warrant  or  order  to  pay  ;  and  if  it  was  a  conditional 
order,  it  should  have  been  so  described. 

Crompton  J.— It  may  be  said  that  the  indorsement 
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1857.  is  a  mere  compliance  with  a  regulation,  rather  than 
ApTEY,s  an  order  by  the  shareholder  upon  the  banker,  whom 
Case.  he  would  have  no  right  to  order  except  in  pursuance 
of  the  instrument. 

Price.  Suppose  all  the  rest  of  the  instrument 
to  be  forged,  and  only  the  signature  on  the  back 
genuine,  it  would  then  be  a  forged  order  for  the 
payment  of  money. 

Crompton  J.— But  if  two  signatures  are  necessary 
to  make  it  a  perfect  order,  the  forgery  of  either  may 
be  charged  as  the  forgery  of  the  entire  document. 

Price.  But  here  the  requiring  an  indorsement  is 
a  mere  matter  of  convenient  regulation.  It  is  colla- 
teral to  the  order,  which  is  quite  perfect  without  it. 

Cockburn  C.  J. — The  question  is,  is  it  a  good  and 
perfect  order  on  the  face  of  it,  without  the  indorse- 
ment. Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  on  22nd 
June  1857,  by 

Crompton  J. — There  appears  to  have  been  no 
authority  to  pay  the  money  mentioned  in  the  docu- 
ment in  this  case  without  the  indorsement  of  the 
proprietor,  and  that  indorsement  may  be  considered 
as  necessary  to  make  the  instrument  in  question  a 
perfect  order  or  warrant  authorizing  or  requiring  the 
payment.  Whether  the  document  be  regarded  as 
the  warrant  or  order  of  the  company  upon  their 
bankers,  or  whether  it  be  regarded  as  the  warrant  or 
order  of  the  proprietor  to  the  bankers  to  pay  out  of 
the  company's  funds  (made  subject  to  his  order  to  the 
amount  specified  in  the  instrument),  it  still  is  imperfect 
without  the  proprietor's  indorsement,  and  contained 
neither  an  authority  or  request  to  pay  without  such 
indorsement. 
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We  think  therefore  that  the  forging  of  the  signature       1857. 
of  the  proprietor  amounted  to  a  forgery  of  the  entire     Autey's 
document,  and   that   such    document    was    properly       Case- 
described  as  a  warrant  or  order  for  the  payment  of 
money,  and  that  this  conviction  should  be  confirmed. 

Conviction  affirmed. 


REGINA  v.  HARRIET  GRAY.  1857. 


The  following  case  was  reserved  on  the  Norfolk  The  prisoner 
Spring  Circuit  1857,  at  Huntingdon,  by  Erle  J.,  and  ^ uponan" 
stated  by  him  for  the  consideration  and  decision  of  indictment, 

_^  framed  on 

the  Court  of  Criminal  Appeal.  section  2  of 

The  indictment  was  for  causing  a  bodily  injury  Wi^iX.sb., 
dangerous  to  life,  to  wit  a  congestion  of  the   lungs  for  causing  a 

,      •  .  .  ,         bodily  injury 

and  a  congestion  of  the  heart,  with  intent  to  murder,  dangerous  to 
The  verdict  was  guilty.  The  facts  were  these.  The  J£t to^m- 
prisoner  left  her  infant  child  on  a  cold  wet  day  lying  der-   rt,  ,  ^ 

•  P  .  .  ,.  1    •     appeared  that 

in  an  open  field,  intending  that  it  should  die,  and  it  the  prisoner, 
was  found  there  after  some  hours  nearly  dead  from  jjfcauselhe 
the  effects  of  such  exposure,  there  being  congestion  of  deatb  °?  h|r 
the  lungs  and  the  heart  caused  thereby,  which  would  exposed  it  in 
have  been  in  a  short  time  fatal  if  relief  had  not  been  *"  °pce^d  ^et 
given.     At  the  time  when  the  prisoner  left  the  child  day,  and  that 

,  i  1      ti     •    •  it  was  found 

lying  in  the  field  she  had  not  caused  any  bodily  injury  thereafter 
to  it,  and  in  a  few  hours  after  the  child  had  been  "^ 
found  it  was  restored  by  care,  and  then  there  remained  fr°m  Sonses- 

•>  '  ,  tion  of  the 

no  bodily  injury  either  to  the  lungs  or  heart,  or  other-  iungs  and 

heart,  which 
would  shortly 
have  proved  fatal  if  relief  had  not  been  given ;  but  by  care  it  was  restored  in  a  few 
hours  so  that  no  bodily  injury  remained.  Held,  that  in  order  to  sustain  the  indictment 
it  was  not  enough  to  prove  a  mere  temporary  functional  derangement,  and  that,  there 
being  no  lesion  of  the  organs  of  the  child,  the  conviction  was  wrong. 


Case. 
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1857.  wise  consequential  from  the  exposure  through  conges- 
Gray's  tion  or  otherwise.  Judgment  was  respited,  the  prisoner 
remaining  in  custody  till  the  opinion  of  this  Court 
could  be  taken  on  the  question,  whether,  on  these 
facts,  the  conviction  for  causing  a  bodily  injury 
dangerous  to  life  was  right. 

W.  Erle. 

This  case  was  argued  on  2nd  May,  1857,  before 
CockburnC.  J.,  Coleridge  J.,  Crowder  J.,  Willes 
J.  and  Bramwell  B. 

Couch  appeared  for  the  Crown;  no  counsel  ap- 
peared for  the  prisoner. 

Couch,  for  the  Crown.  This  indictment  is  under 
section  2  of  7  Wm.  4  &  1  Vict.  c.  85,  which  enacts, 
that  "  whosoever  shall  administer  to  or  cause  to  be 
taken  by  any  person  any  poison  or  other  destructive 
thing,  or  shall  stab,  cut  or  wound  any  person,  or  shall 
by  any  means  whatsoever  cause  to  any  person  any 
bodily  injury  dangerous  to  life,  with  intent,  in  any  of 
the  cases  aforesaid,  to  commit  murder  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  suffer 
death."  Now  in  this  case  the  prisoner  left  her  infant 
child  in  a  field  on  a  cold  and  wet  day  intending,  as 
the  jury  found,  that  it  should  die.  There  was  there- 
fore the  intent  to  murder,  and  the  question  is,  whether 
the  temporary  injury  to  the  child,  by  the  congestion 
of  the  lungs  and  heart,  was  a  "  bodily  injury  dangerous 
to  life"  within  the  meaning  of  the  statute.  The 
learned  Judge  at  the  trial  seemed  to  think  that,  to 
bring  the  case  within  the  second  section  of  the  statute, 
the  bodily  injury  must  be  of  a  like  nature  with  the 
injuries  previously  mentioned  in  that  section,  namely, 
stabbing,  cutting  or  wounding.  But  I  submit  the 
words  upon  which  this  indictment  is  framed  constitute 
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an  entirely  distinct  provision,  and  create  an  offence       1857. 
different  to  those  previously  mentioned.  Gray's 

Cockburn  C.  J. — What  bodily  injury  is  there  here  ?       Case- 

Couch  There  is  congestion  of  the  lungs  and  heart 
which,  if  relief  had  not  been  given,  would  shortly 
have  caused  death.  The  intention  of  the  legislature 
seems  to  have  embraced  every  kind  of  attempt  to 
murder,  whatever  the  means  employed,  and  therefore 
the  words  "  or  by  any  means  "  were  introduced.  If 
the  child  had  been  placed  in  an  open  field  with  the 
intent  that  it  should  die,  and  it  had  died  in  conse- 
quence, it  would  have  been  murder. 

Coleridge  J. — No  doubt ;  but  here,  the  child  not 
having  died,  the  question  is,  was  there  any  bodily 
injury  produced  by  the  act  of  the  prisoner  ?  Suppose 
the  child  had  been  put  into  an  exhausted  receiver, 
but  had  been  taken  out  before  it  had  actually  received 
any  bodily  injury,  would  that  have  been  an  offence 
within  this  section  ? 

Couch.  There  is  no  bodily  injury  in  the  sense  of 
a  wound,  but  there  is  an  internal  injury,  and  it  has 
been  held  that  an  internal  wounding  is  within  the 
section  (a). 

Cockburn  C.  J. — Must  it  not  be  an  injury  to  the 
organic  structure  to  satisfy  the  statute  ?  All  that  was 
produced  in  this  case  was  a  mere  functional  derange- 
ment. Congestion  is  the  filling  of  the  lungs  and 
heart  with  more  blood  than  there  ought  to  be  there. 
The  offences  created  by  the  preceding  words  of  this 
section  are  cases  of  injury  to  the  bodily  structure. 

(a)  In  Regina  v.  Smith,  8  Car.  &  blood  ;     Parke  J.,  on   consulting 

P.  173,  a  blow  had  been  given  with  with  Lord  Denmm  C.  J.,  held  the 

a  hammer  on  the  face  which  broke  offence  to  come  within  the  section 

the  lower  jaw  in  two  places ;  the  in  question  in  the  principal  case, 

skin  was  broken  internally  but  not  See  also  Regina  v.  Warman,  1  Den. 

externally,  and  there  was  not  much  C.  C.  183. 
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1857.       The  words  "  stab,  cut  or  wound  "  all  relate  to  some 
Gray.s      injury  to  the  structure,  some  lesion  of  the  body. 
Case.  Crowder  J. — But  the  section  also  relates  to  ad- 

ministering poison  or  other  destructive  thing. 

Coleridge  J. — I  think  the  words,  "  or  by  any 
means  cause  bodily  injury  dangerous  to  life,"  were 
intended  to  meet  cases  of  serious  injury  where  no 
instrument  is  used,  such  as  injuries  by  biting  (a)  or 
striking  with  the  fist,  which  it  had  been  decided  were 
not  within  the  meaning  of  previous  statutes. 

Couch.  The  Legislature,  by  using  the  most  general 
words,  appears  to  have  intended  to  make  their  applica- 
tion as  wide  as  possible. 

Cockburn  C.  J. — Must  not  the  means  be  applied 
with  intent  to  cause  the  particular  injury  sustained  1 
It  strikes  me  that  this  was  an  attempt  to  commit 
murder. 

Bramwell  B. — If  the  prisoner,  intending  to  kill 
the  child,  had  directed  upon  it  a  blast  of  cold  air  or 
a  stream  of  water,  and  had  thereby  injured  the  child, 
would  that  have  been  within  the  statute?  Is  there 
any  difference  between  that  and  exposing  the  child 
to  the  influence  of  the  weather? 

Couch.  The  prisoner  in  this  case,  placing  her 
child  in  the  open  field,  is  the  same  as  if  she  had 
directly  applied  the  blast  of  cold  air  or  the  stream 
of  water  to  the  child  intending  to  kill  it  thereby. 
The  Legislature  intended  to  include  every  bodily 
injury  dangerous  to  life,  if  occasioned  by  that  which 
was  done  with  intent  to  murder ;  and  I  submit  that 
this  case  comes  within  the  evil  intended  to  be 
remedied  and  within  the  meaning  of  the  statute,  and 
that  the  conviction  is  right. 

Cur.  adv.  vult. 

(a)  Rex  v.  Stevens,  1  Moo.  C.  C.  409 ;  Rex  v.  Harris,  7  Car.  &  P.  446. 
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The  judgment  of  the  Court  was  delivered  on  the       1857. 
22nd  June,  1857,  by  Gray,s 

Cockburn  C.  J — This  case  was  argued  before  my  Case- 
brothers  Coleridge,  Crowder,  Willes,  Bramwell 
and  myself  on  a  point  reserved  by  my  brother  Erle, 
as  to  whether  the  prisoner,  who  had  exposed  her  child, 
whereby  temporary  congestion  of  the  lungs  had  taken 
place  in  the  child,  was  liable  to  be  indicted  and  con- 
victed under  the  7  Wm.  4  &  1  Vict.  c.  85.  s.  2.  We 
are  of  opinion  that  the  conviction  in  this  case  cannot 
be  sustained.  We  think  that,  looking  to  the  words 
of  the  act  of  Parliament  and  the  other  offences  pro- 
vided for  by  the  second  section  of  the  7  Wm.  4  &  1 
Vict.  c.  85.,  the  condition  of  the  child's  organs  not 
having  been  attended  with  any  lesion,  there  was  no 
bodily  injury  dangerous  to  life  within  the  meaning  of 
the  statute.  The  conviction  therefore  must  be  quashed 
and  the  prisoner  discharged. 

Conviction  quashed. 


REG1NA  v.  JOHN  DANGER.  i857. 


The  following  case  was  reserved  and  stated  for  the  The  prisoner 
consideration  and  decision  of  the  Court  of  Criminal  was  convict- 

a  -r>  upon  an 

Appeal  by  the  Recorder  of  Bristol.  indictment, 

founded  upon 
section  53  of 
7  &  8  Geo.  4.  c.  29.,  for  obtaining  a  valuable  security  by  false  pretences.  The  facts  were, 
that  the  prisoner  falsely  represented  to  the  prosecutor  that  a  third  person  was  baling  up 
for  him  a  quantity  of  leather  which  was  to  come  into  his  warehouse  that  afternoon,  and 
the  prosecutor,  relying  on  such  false  statement,  at  the  request  of  the  prisoner,  agreed  to 
purchase  the  leather  and  to  accept  a  bill  for  the  amount  of  the  purchase  money.  The 
prisoner  shortly  afterwards  produced  and  handed  to  the  prosecutor  a  bill  duly  stamped, 
signed  by  himself  as  drawer,  addressed  to  the  prosecutor,  and  made  payable  to  the  pri- 
soner's own  order  ;  and  the  prosecutor  accepted  the  bill  and  returned  it  to  the  prisoner, 
who  subsequently  indorsed  and  negociated  it,  and  appropriated  the  proceeds  to  his  own 
use.  Held,  that  the  conviction  could  not  be  supported,  as  the  bill,  whilst  in  the  hands 
0I"  tnenH{?IS£utor»  was  °^  no  value  to  him  nor  to  anyone  else  unless  to  the  prisoner ; 
and  Wraeprosecutor  had  no  property  in  the  bill  as  a  security,  or  even  in  the  paper  on 
which  it  was  written. 
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1857.  The  prisoner  John  Danger  was  tried  before  me  at 

Danger's  tne  Quarter  Sessions  of  the  peace  in  and  for  the  city- 
Case,  and  county  of  Bristol,  held  on  the  7th  day  of  April  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty  seven,  on  an  indictment  under  the  statute  7  &  8 
George  the  4th,  cap.  29,  section  53,  for  obtaining  a 
valuable  security  by  false  pretences.  The  indictment 
contained  two  counts,  a  copy  of  which  is  annexed  to 
this  case  (marked  A.)  The  false  pretences  were 
proved  as  alleged  in  the  indictment.  It  was  also 
proved,  that  Richard  Latham,  the  prosecutor,  relying 
on  such  pretences,  agreed  to  become  the  purchaser  of 
a  quantity  of  leather,  called  butts,  of  and  from  the 
prisoner  John  Danger,  at  the  price  of  one  hundred 
and  eighty  four  pounds  and  sixteen  shillings;  that 
the  prisoner  then  asked  Richard  Latham  to  accept 
a  bill  of  exchange  for  the  amount  of  the  purchase 
money  ;  that  Richard  Latham  agreed  to  do  so  ;  that, 
soon  after,  the  prisoner  produced  a  bill  of  exchange 
duly  stamped,  signed  by  himself  as  drawer  under  the 
name  of  John  Danger  fy  Co.,  payable  to  the  drawer's 
own  order,  and  addressed  to  Richard  Latham  for  one 
hundred  and  eighty  four  pounds  sixteen  shillings, 
four  months  after  date,  and  handed  the  same  to 
Richard  Latham ;  that  Richard  Latham  accepted  the 
bill  by  writing  his  name  across  it,  and  made  it 
payable  at  Messrs.  Stuckey's  Bank,  Bristol,  and  then 
delivered  the  same  so  accepted  to  the  prisoner  ;  that 
the  prisoner  took  possession  of  the  bill,  and  afterwards 
indorsed  and  discounted  the  same,  and  applied  the 
proceeds  to  his  own  use.  At  the  close  of  the  case  for 
the  prosecution,  it  was  objected  by  the  prisoner's 
counsel  that  there  was  no  evidence  that  the  prisoner 
had  obtained  from  Richard  Latham  a  valuable  secu- 
rity within  the  meaning  of  the  statute  7th  &  8th 
George  4th,  cap.  29,  section  53,  so  as  to  sustain  either 
count  of  the  indictment,  on  the  ground  that  the  evi- 
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dence  showed'  that  the  prisoner  had  obtained-  from       1857. 
Richard  Latham   either  an   acceptance   only  or  an    danger's 
instrument  which  was. not  an  available  security  or  of       Case- 
any  value  to  Richard  Latham.      I  refused,  on  this 
objection,  to  direct  an  acquittal,   but   left  the  case 
to  the jury,  who  found  the   prisoner  guilty;    but  I 
reserved  the  question  for  the  opinion  of  the  Court  of 
Criminal  Appeal,  whether  there  was  evidence  that  the 
prisoner  obtained  from  Richard  Latham  a  valuable 
security  so  as. to  sustain  either  count  of  the, indictment. 
After  the  verdict  it  was  objected,  in  arrest  of  judgment, 
that  each  count  of  the  indictment  was  bad  for  not 
alleging  that  the  valuable  security  obtained  by  John 
Danger  was  the   property  of  Richard  Latham,  and 
the  case  of  Regina  v.  Sill,  Dearsly's  Crown  Cases,  132, 
was  cited.     I  also  reserved^  that  question,  and  1  have 
to  request  the  opinion  of  the  Court  of  Criminal  Appeal 
upon  the  above  matters.     I  postponed  the  sentence, 
and  admitted  the  prisoner  to  bail  until  the  next  Quar- 
ter Sessions  for  the  said  city  and  county  of  Bristol. 

John  A.  King  lake, 
Recorder  of  the.  .city  and  county 
of  Bristol. 
A. 
City  and  County"!  The  jurors  for  our  sovereign  lady 
of  Bristol       Vthe  Queen  upon  their  oath  present 
to  wit.  )  that  before  and  at  the  time  of  the 

committing  of  the  offence  hereinafter  named  one 
Richard  Latham  was  a  currier  carrying  on  business 
at  Redcliff  Street  in  the  parish  of  Saint  Mary  Red- 
cliff  in  the  city  and  county  of  Bristol  and  one  George 
Jenkins  was  a ,  tanner  carrying  on  business  at  that 
part  of  the  parish  of  Bedminster  which  lies  within  the 
city  and  county  of  Bristol  and  that  John  Banger  late 
of  the  parish  of  Saint  Nicholas  in  the  city  and  county 
aforesaid  leather  factor  on  the  27th  day  of  December 

VOL.    I.  A  A 
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1857.  in  the  year  of  our  Lord  1856  being  an  evil  disposed 
Danger's  Person  anc^  contriving  and  intending  unlawfully  fraud- 
Case,  ulently  knowingly  and  designedly  to  cheat  and  defraud 
then  and  there  to  wit  on  the  day  and  year  aforesaid 
at  the  parish  last  aforesaid  did  ask  the  said  Richard 
Latham  if  he  the  said  Richard  Latham  would  buy 
some  of  George  Jenkins's,  (meaning  the  said  George 
Jenkins)  butts  whereupon  the  said  Richard  Latham 
then  and  there  told  the  said  John  Danger  that  he  the 
said  Richard  Latham  had  been  speaking  to  Mr.  Jen- 
kins (meaning  the  said  George  Jenkins)  and  he  (mean- 
ing the  said  George  Jenkins)  said  he  had  no  butts  to 
sell  and  the  said  John  Danger  thereupon  unlawfully 
knowingly  and  designedly  did  falsely  pretend  and 
say  to  the  said  Richard  Latham  You  (meaning  the 
said  Richard  Latham)  don't  know  George  Jenkins 
(meaning  the  said  George  Jenkins)  as  well  as  I  do  for 
he  (meaning  the  said  George  Jenkins)  is  now  baling 
up  three  hundred  butts  for  me  (meaning  himself  the 
said  John  Danger)  to  come  into  my  warehouse  (mean- 
ing the  warehouse  of  the  said  John  Danger)  this  after- 
noon and  that  he  the  said  Richard  Latham  should  have 
them  at  the  price  of  twenty  one  pence  per  pound  and 
that  the  said  Richard  Latham  then  and  there  agreed 
to  become  the  purchaser  of  to  wit  a  certain  part 
of  the  said  butts  of  and  from  the  said  John  Danger 
at  that  price  whereupon  the  said  John  Danger 
asked  the  said  Richard  Latham  to  accept  a  bill  for 
184?.  16s.  and  then  and  there  produced  a  bill  of 
exchange  drawn  by  him  the  said  John  Danger  upon 
him  the  said  Richard  Latham  for  the  said  sum  of 
184/.  16«.  and  the  said  John  Danger  then  and  there 
stated  to  the  said  Richard  Latham  that  he  the  said 
Richard  Latham  should  have  the  worth  of  it  (meaning 
the  said  bill  of  exchange  for  184/.  16s.)  in  these  butts 
(meaning  the  said  butts  which  the  said  John  Danger 
had  as  aforesaid  unlawfully  knowingly  and  designedly 
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falsely  pretended  and  said  that  the  said  George  Jenkins      1S57. 
was  baling  up  for  him  the  said  John  Danger  and  which    danger's 
said  butts  were  to  come  into  his  the  said  John  Danger's       Case* 
warehouse  that  afternoon).     By  which  said  false  pre- 
tence he  the  said  John  Danger  on  the  day  and  year 
aforesaid  at  the  parish  of  Saint  Nicholas  in  the  city 
and  county  aforesaid  did  unlawfully  obtain  from  the 
said  Richard  Latham  a  certain  valuable  security  to 
wit  the  said  bill  of  exchange  which  the  said  John 
Danger  had  so  drawn  upon  the  said  Richard  Latham 
as  aforesaid  and  which  the  said  Richard  Latham  then 
and  there  accepted  for  the  said  sum  of  184Z.  16s.  and 
of  the  value  of  184Z.  16s.  with  intent  to  cheat  and 
defraud.     Whereas   in   truth   and   in   fact   the  said 
George  Jenkins   was   not   on    the   said    27th  day  of 
December  in  the  year  of  our  Lord  1856  in  the  posses- 
sion of  three  hundred  butts  or  any  butts  the  property 
of  the  said  John  Danger  nor  was  the  said  George 
Jenkins  on  the  said  27th  day  of  December  1856  baling 
up  three  hundred  butts  or  any  butts  for  the  said  John 
Danger,  against  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  of  our  said 
lady  the  Queen  her  Crown  and  dignity. 

2nd  count.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  the  said  John  Danger 
on  the  day  and  year  aforesaid  in  the  parish  of  Saint 
Nicholas  in  the  city  and  county  aforesaid  unlawfully 
knowingly  and  designedly  did  falsely  pretend  to  the 
said  Richard  Latham  that  one  George  Jenkins  had 
sold  to  and  was  then  baling  up  for  him  the  said 
John  Danger  three  hundred  butts  of  leather  and 
which  the  said  John  Danger  then  and  there  unlaw- 
fully knowingly  and  designedly  falsely  pretended  and 
stated  to  the  said  Richard  Latham  were  to  come  into 
his  the  said  John  Danger's  warehouse  on  the  afternoon 
of  the  said  day  and  that  he  the  said  John  Danger 

A  A    2 
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1857.       could   and  would    then    sell   the   same   or   any  part 
Danger's    thereof  to  the  said  Richard  Latham  at  a  certain  price 

Case.  to  wjt  fhe  price  0f  twenty  one  pence  per  pound.  By 
means  of  which  said  false  pretences  the  said  John 
Danger  did  then  and  there  unlawfully  obtain  from 
the  said  Richard  Latham  a  certain  valuable  security 
to  wit  a  bill  of  exchange  for  the  sum  of  184/.  16s. 
and  of  the  value  of  184Z.  16s.  of  and  from  the  said 
Richard  Latham  as  and  for  the  sum  to  be  paid  by 
him  in  payment  for  certain  of  the  said;  three  hundred 
butts  aforesaid  with  intent  then  and  there  to  cheat 
and  defraud  the  said  Richard  Latham  of  the  same. 
Whereas  in  truth  and  in  fact  the  said  George  Jenkins 
had  not  sold  to  the  said  John  Danger  nor  was  the 
said  George  Jenkins  then  baling  up  for  him  the  said 
John  Danger  three  hundred  butts  of  leather  or  any 
butts  of  leather  whatsoever  nor  were  the  said  three 
hundred  butts  of  leather  to  come  into  his  the  said 
John  Danger 's  warehouse  on  the  afternoon  of  the  said 
day  nor  could  the  said  John  Danger  then  sell  the 
same  or  any  part  thereof  to  the  said  Richard  Latham, 
against  the  form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  of  our  said  lady  the 
Queen  her  Crown  and  dignity. 

This  case  was  argued,  on  30th  May  1857,  before 
Lord  Campbell  C.  J.,  Erle  J.,  Williams  J.,  Chow- 
der J.  and  Bramwell  B. 

H.  T.  Cole  appeared  for  the  Crown,  and  C.  G. 
Prideaux  for  the  prisoner. 

C.  G.  Prideaux,  for  the  prisoner.  First,  the  in- 
dictment is  bad  in  arrest  of  judgment.  The  second 
count  is  not  distinguishable  from  those  in  Sill  v.  The 
Queen  inError  (a)  ;  it  will  only  be  necessary  therefore 
to  consider  the  first,  which  is  open  to  the  same  objec- 
tion; and  is,  I  contend,  also  bad,  because  it  does  not 

(a)  Dears.  C.  C.  132;  S.  C.  1  Ell.  &  Bl.  553. 
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allege  the  valuable  security  to  have  been  the  property       1857. 
of  the  prosecutor.    This  defect  is  clearly  fatal ;  Regina    danger's 
v.  Martin  {a),  Regina  v.  Parker  (b)  and  Sill  v.  The       Ca8e- 
Queen  in  Error  (c). 

Lord  Campbell  C.  J. — There  has  been  no  subse- 
quent statute  altering  the  law. 

Prideaux.  No.  The  case  of  Sill  v.  The  Queen  was 
decided  after  the  passing  of  the  14  &  15  Vict.  c.  100, 
and  it  was  held  that  the  defect  was  not  a  formal  one, 
and  was  not  cured  by  that  statute. 

Secondly.  The  evidence  does  not  disclose  any 
offence  within  section  53  of  7  &  8  Geo.  4.  c.  29.  First, 
I  contend  that  upon  the  facts  proved  the  bill  never 
was  the  property  of  the  prosecutor,  and  never  was  in 
his  possession ;  and  secondly,  I  submit  that  it  was  not 
a  valuable  security  within  the  meaning  of  the  statute. 

Erle  J. — The  same  question  is  raised  upon  the 
merits  and  upon  the  indictment,  as  the  facts  are  cor- 
rectly stated  in  the  first  count. 

Prideaux.  Yes.  The  paper  on  which  the  bill  was 
written  was  the  property  of  the  prisoner — the  stamp 
was  his — and  no  property  was  acquired  by  the  prose- 
cutor by  reason  of  his  writing  his  name  as  acceptor. 
The  bill  was  handed  to  the  prosecutor  merely  for  the 
purpose  of  his  so  writing  his  name,  and  when  that 
was  done  the  property  and  right  of  possession  were  in 
the  prisoner,  and  the  prosecutor  had  no  right  to  detain 
it.  When  the  acceptance  is  complete  the  bill  becomes 
the  property  of  the  drawer,  even  if  not  so  before,  and 
if  the  acceptor  improperly  detains  the  bill  in  his  hands 
after  acceptance,  the  drawer  may  nevertheless  sue  him 
on  it  and  give  him  notice  to  produce  it,  or  on  his 
default  give  parol  evidence  of  it;  Smith  v.  M'Clure  (d). 
That  case  goes  almost  the  whole  length  of  supporting 

(a)  8  Ad.  &  E.  481.  1  Ell.  &  Bl.  553. 

(6)  3  Q.  B.  Rep.  292.  (rf)  5  East,  475. 

(c)  Dears.  C.  C.  132;  S.  C. 


314  CROWN  CASES  RESERVED. 

1857.  my  position.  In  Johnson  v.  Windle  (a)  a  promissory 
Danger's  note  delivered  by  defendant  to  plaintiff,  payable  to  the 
plaintiff's  order,  was  stolen  from  plaintiff  by  his  clerk, 
who,  after  forging  plaintiff's  indorsement,  obtained 
payment  of  the  defendant's  banker,  and  the  banker 
handed  the  note  to  the  defendant ;  and  the  Court 
held  that  the  plaintiff  was  entitled  to  recover  the 
amount  at  the  hands  of  the  defendant  in  an  action  of 
trover,  notwithstanding  six  weeks  had  elapsed  before 
the  plaintiff  discovered  and  gave  the  defendant  notice 
of  the  loss  of  the  note.  I  refer  to  this  case  mainly  to 
call  attention  to  the  language  of  Bosanquet  J.,  who 
said,  "  This  instrument  on  the  face  of  it  was  marked 
as  the  property  of  the  plaintiff."  So  in  this  case, 
the  bill  when  accepted  was  marked  as  the  property 
of  the  prisoner,  and  the  prosecutor  had  no  property 
therein. 

In  Morrison  and  Gray  v.  Buchanan (b),  by  the 
negligence  of  a  clerk  of  the  drawer  of  a  bill,  it  was 
delivered  out  by  a  banker  after  acceptance  to  a  wrong 
person  ;  and  Littledale  J.  held,  that  under  those  cir- 
cumstances the  drawer  could  not  maintain  trover  for 
the  bill  against  the  party  who  so  delivered  it  out; 
but  it  was  not  disputed  that  the  bill  was,  after  accept- 
ance, the  property  of  the  drawer ;  and  although  in 
Evans  v.  Kymer  (c)  the  property  in  a  bill  was  held  to 
be  in  the  acceptor,  the  ground  of  the  decision  was 
that  the  bill  had  been  deposited  with  the  drawer  to 
hold  for  the  acceptor's  use. 

Here  the  prosecutor  never  had  such  a  possession 
of  the  bill  as  would  have  enabled  him  to  maintain 
trespass.  All  the  cases  show  that  de  facto  possession 
is  not  sufficient.  In  Regina  v.  John  Smith  (d),  the 
prisoner  having  led  the  prosecutor  to  believe  that  he 
was  about  to  pay  him  a  debt  due  to  him  from  a  third 

(a)  3  Bing.  N.  C.  225.  (6)  6  Car.  &  P.  is. 

(e)  1  B.  &  Ad.  528.  (d)  2  Den.  C.  C.  449. 
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person,  took  out  of  his  pocket  a  piece  of  blank  paper  1857. 
stamped  with  a  sixpenny  stamp  and  put  it  upon  the  danger's 
table,  and  then  took  out  some  silver  in  his  hand,  and  Case- 
mentioned  the  amount  for  which  the  prosecutor  was 
to  give  a  receipt.  The  prosecutor  wrote  and  signed  a 
receipt  for  that  sum  on  the  stamped  paper,  and  the 
prisoner  then  took  it  up  and  went  out  and  never  paid 
the  money ;  and  the  Court  held,  that  the  prisoner 
could  not  be  convicted  of  larceny,  because  the  prose- 
cutor never  had  such  a  possession  of  the  paper  as 
would  have  enabled  him  to  maintain  trespass.  It 
seems  impossible  in  principle  to  distinguish  that  from 
the  present  case  ;  and  the  reasons  given  by  Parke  B. 
apply  equally  here.  His  Lordship  said,  "  The  stamped 
paper  never  was  in  the  prosecutor's  possession,  and  the 
prisoner  cannot  be  convicted  of  stealing  it,  unless  the 
prosecutor  had  such  a  possession  of  it  as  would  enable 
him  to  maintain  trespass.  It  was  merely  handed  over 
for  him  to  write  upon  it." 

Bramwell  B. — If  the  prosecutor,  after  he  had 
written  the  acceptance,  had  discovered  the  fraud  and 
refused  to  part  with  it,  and  the  prisoner  had  snatched 
it  away  from  him,  could  the  prosecutor  have  main- 
tained trespass  ? 

Prideaux.     No.     I  apprehend  he  could  not. 

Lord  Campbell  C.  J. — Suppose  the  prosecutor, 
having  discovered  the  fraud,  had  refused  to  deliver 
the  acceptance  to  the  prisoner,  and  the  prisoner  had 
brought  detinue  to  recover  it,  would  not  the  prosecutor 
have  had  a  good  defence  ? 

Williams  J.— Under  such  circumstances  would  not 
the  prosecutor,  at  all  events,  have  had  a  right  to  retain 
the  acceptance  till  he  had  erased  his  name  from  it  ? 

Erle  J.— Suppose  the  prosecutor,  after  having 
written  the  acceptance  had  put  the  instrument  away 
till  the  following  day,  and  in  the  meantime  received 
information  of  the  fraud,  which  would  have  induced 
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Case. 


1857.       him  to  cancel  it ;  but  the  drawer,  during  the  interval. 
Danger's    stole  it?     As  at  present  advised,  I  think  the  drawer 
might  be  indicted  for  larceny. 

Prideaux.  There  are  two  cases,  referred  to  in 
Regina  v.  John  Smith,  which  also  appear  in  point. 
One  is  Rex  v.  Minter  Hart  (a),  where  the  prosecutor 
was,  by  fraud,  induced  to  write  acceptances  upon  ten 
blank  bill  stamps  provided  by  the.  prisoner,  which 
were  afterwards  filled  up  by.  him  as  bills  for  5001. 
each,  and  put  into  circulation ;  and  it  was  held,  that 
a  charge  of  larceny  against  the  prisoner  for  stealing 
the  stamps,  and  for  stealing  the  paper  on  which  the 
stamps  were,  could  not  be  sustained,  because  the 
prosecutor  never  had  either  the  property  or  the 
possession  of  the  papers  so  as  to  make  the  taking 
of  them  by  the  prisoner .  a  larceny.  In  that  case, 
as  here,  there  had  been  a  de  facto  possession .  by  the 
prosecutor,  but  no.  such  .  possession  as  would  have 
enabled  him  to  maintain  trespass  against  the  prisoner 
for  taking  the  bills. 

Lord  Campbell  C.  J.— Could  not  the  prosecutor 
in  this  case  have  maintained  trespass  against  a  stranger 
who  had  taken  the  bill?  ,         

Prideaux.  Possibly  he  might  against  a  stranger  ; 
but  not  against  the  prisoner.  In  Mrs.  Phipoe's  case  (£), 
where  the  prosecutor  was  compelled  by  duress  of  his 
person  to  sign  a  promissory  note  previously  prepared 
by  the  defendant,  who  produced,  it  for.  the  purpose, 
and  took  it  away,  as  soon  as.it  was  signed,  it.was  held 
that  the  case  was  not  within. section.  3  of. 2. Geo.  2: 
c.  25.,  because  the  instrument,  was  of  no  value  to  the 
prosecutor,  and  because,  the  note;  never  was  the  pro-" 
perty  nor  in  the  possession  of.  the  prosecutor. 

Thirdly.;  .  The,  instrument  was  not  a  valuable 
security  within  the  meaning  of.  the  statute. 

(a)  6  Car.  &  P.  106.  P.  C.  599 ;  and  see  Resc  v.  Edwards, 

(6)  2 !  Leach, C.  C.  643;.  2  East,      6  Car.  Si  P.  52 1. 
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Some  of  the  cases  previously  referred  to  are  also  1857. 
important  on  this  point.  In  Minter  Hart's  case  it  Danger's 
was  decided  that  the  stamps  filled  up,  as  before 
mentioned,  were  neither  bills  of  exchange,  orders 
for  the  payment  of  money,  nor  securities  for  money  ; 
and  in  Mrs.  Phipoe's  case  the  promissory  note,  which 
the  prosecutor  was  compelled  by  duress  to  sign,  was 
held  to  be  of  no  value  while  in  the  hands  of  the 
prosecutor.  In  order  to  make  the  instrument  a 
valuable  security  within  the  meaning  of  the  statute, 
it  must  be  effectual  as  a  security  when  obtained — in 
other  words  it  must  at  that  time  be  of  value  to 
some  person  other  than  the  prisoner. 

The  bill  was  not  a  valuable  security  while  in  the 
hands  of  the  prosecutor,  because  the  acceptance  was 
not  complete  until  delivery.  This  is  settled  by  Cox 
v.  Troy  (a),  where  the  defendant,  having  written  his 
acceptance  with  the  intention  of  accepting,  a  bill, 
afterwards  changed  his  mind,  and  before  commu- 
nicating to  the  holder  or  delivering  the  bill  back  to 
him,  obliterated  his.,  acceptance,  and  it  was  held 
that  he  was  not  bound  as  acceptor. 

Lord  Campbell  C.  J. — There  must  be  either  a 
delivery  or  a  communication  to  bind! the  acceptor. 

Erle  J.— The  animus  accipiendi  notified. 

Lord  Campbell  C.  J. — Was  not:  that  done  when 
the  prosecutor,  in  the  presence  of  the  prisoner,  wrote 
his  name  with  the  intention  of  accepting  the  bill? 
.  Bramwell  B.: — In  the  ordinary,  course  of  banking 
business  a  bill  is  left  at  the  bank  for  acceptance  for 
twenty-four  hours  ;  but  there  many  considerations 
may  intervene  which  do  not  take  place  here,  where 
the  prisoner  and  the  prosecutor  are  together  in  the 
presence  of  the  paper. 

(<z)  5  B.  &  Aid.  474. 
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1857.  Prideaux.     The  prisoner  had  all  the  time  an  abso- 

Danger's    lute  property  in  the  bill  ;  neither  the  indictment  nor 
Case-       the  evidence  shows  an  unqualified  acceptance  until 
the  delivery  of  the  bill. 

The  bill  being  of  no  value  to  the  prosecutor  was  of 
no  value  to  any  person  other  than  the  prisoner  at  the 
time  when  it  was  obtained  ;  because  until  indorsed  it 
could  not  be  of  value  to  any  one  except  the  prisoner 
himself. 

In  Minter  Hart's  ease,  as  here,  there  was  no  doubt 
a  gross  fraud  had  been  committed ;  but  the  Court  held 
that  they  must  look  at  the  document  as  it  was  when 
obtained  by  the  prisoner,  and  must  see  whether  at 
the  time  when  obtained  it  was  a  valuable  security. 
In  Downe  v.  Richardson  (a),  it  was  held  that  an 
accommodation  bill  is  not  issued  until  it  is  in  the 
hands  of  some  person  who  is  entitled  to  treat  it  as 
a  security  available  in  law. 

Crowder  J.  referred  to  Stoessiger  v.  The  South 
Eastern  Railway  Company  (b). 

Prideaux.  There  C,  being  indebted  to  G.,  framed 
a  document  directed  to  himself  ordering  himself,  three 
months  after  date,  to  "  pay  to  my  order"  the  amount. 
The  document  had  the  stamp  proper  for  a  bill  of 
exchange  of  that  amount  and  length  of  time,  and 
was  in  all  respects  like  a  bill  of  exchange,  except 
that  there  was  no  drawer's  name.  C.  wrote  on  it  his 
acceptance,  and  caused  it  to  be  forwarded,  in  a  parcel 
directed  to  G.,  by  a  common  carrier,  in  order  that  G. 
might  add  his  name  as  drawer ;  and,  in  an  action 
against  the  carrier,  it  was  held  that  the  instrument 
was  not  at  the  time  of  its  delivery  to  the  carrier  a 
bill,  order,  note,  security  for  payment  of  money,  nor 
writing  of  any  value. 

The  prisoner,  in  this  case,  obtained  no  security  of 
(a)  5  B.  &  Aid.  674.  (6)  3  Ell.  &  Bl.  549. 
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value  to  the  prosecutor.    He  drew  his  bill  of  exchange       1857. 
and  delivered  it  to  the  prosecutor,  and  the  prosecutor    danger's 
by  acceptance  and  delivery,  promised  to  pay  it ;  and        Case- 
thus,  according  to  the  custom  of  merchants,  it  became 
the  property  of  the  prisoner,  if  not  so  before.     Every 
thing  previously  to  the  delivery  was  the  prisoner's, 
except  the  promise  to  pay ;   and  a  promise  to  pay  is 
not  the  subject  of  larceny.     Before  the  statute  1  &  2 
Geo.  4.   c.  78.  s.  2.,  it  was  not  necessary  that  the 
acceptances  of  an  inland  bill  should  be  in  writing  ; 
an  acceptance  by  parol  was  sufficient  at  common  law. 

Lord  Campbell  C.  J. —  A  promise  to  pay  is  some- 
thing not  material,  it  is  something  aerial ;  but  here 
you  have  the  written  acceptance. 

Erle  J. — In  every  valuable  instrument  the  value 
lies  in  the  words  apart  from  the  ink  with  which  they 
are  written. 

Prideaux.  Abstracting  from  the  bill  the  promise 
to  pay,  all  that  was  material  was  the  ink  and  the 
paper,  and  they  unquestionably  belonged  to  the  pri- 
soner. 

Bramwell  B. — You  say  the  chattel  belonged  to  the 
prisoner,  and  that  all  he  got  was  the  evidence  of  the 
promise. 

Prideaux.  And  independently  of  that,  the  moment 
it  was  an  acceptance  it  became  the  property  of  the 
prisoner  according  to  the  custom  of  merchants  ;  and 
that,  the  only  person  to  whom  the  bill  could  be  of  the 
slightest  value  being  the  prisoner  himself,  it  was  in 
fact  of  no  value  to  him,  because,  by  reason  of  his 
fraud,  he  could  not  have  maintained  an  action  upon  it. 

I,  therefore,  contend;  first,  that  the  indictment  is 
bad  in  arrest  of  judgment. 

Lord  Campbell  C.  J. —The  indictment  gives  a 
full,  faithful  and  complete  history  of  the  whole 
transaction. 
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1857.  Prideaux.     It  does.     Secondly,  I  contend  that  the 

Danger's  prosecutor  had  no  sufficient  property  in  or  possession 
Case-  of  the  instrument;  and  thirdly,  that  it  was  not  a 
valuable  security  within  the  meaning  of  the  statute. 
It  was  of  no  value  while  in  the  hands  of  the  prosecu- 
tor ;  when  it  got  into  the  hands  of  the  prisoner  it  was 
of  no  value,  not  being  indorsed  to  any  person,  except 
to  the  prisoner  himself;  and  in  fact  it  was  of  no  value 
to  him,  because  of  the  fraud.  I  submit,  therefore, 
that,  both  upon  the  indictment  and  upon  the  facts,  I 
am  entitled  to  your  judgment. 

H.  T.  Cole,  for  the  Crown.  First,  the  prosecutor 
had  a  sufficient  qualified  property  in  the  bill  at  the 
time  when  it  was  obtained  by  the  prisoner.  He  had 
such  a  possession  of  it  as  would  have  enabled  him  to 
maintain  trespass.  The  prisoner  presented  a  piece  of 
stamped  paper  to  the  prosecutor,  it  was  not  a  bill  till 
accepted. 

Lord  Campbell  C.  J. — It  was  an  unaccepted  bill. 

Cole.  After  signing  it  the  prosecutor  might,  if  he 
had  chosen,  have  erased  his  acceptance. 

Lord  Campbell  C.  J. — You  say  he  had  a  right  of 
possession  for  that  purpose.  If  the  prisoner  had 
taken  the  bill  from  the  prosecutor  malo  animo,  with 
the  intention  Of  preventing  him  from  erasing  his 
acceptance,  would  that  have  been  a  larceny? 

Williams  J. — It  would  be  difficult  to  say  so,  if 
Regina  v.  Smith  was  well  decided. 

Bramwell  B You  argue  that  the  prosecutor  had 

a  right  of  possession  because  he  had  a  right  of  cancel- 
lation ;  but  they  are  not  identical.  You  cannot  say 
that  because  he  had  a  right  of  cancellation  he  had  a 
right  of  possession. 

Cole.  Evans  v.  Kymer  shows  that  if  the  prosecu- 
tor, after  accepting  the  bill,  had  delivered  it  to  the 
prisoner  to  hold  for  him,  he  might  have  maintained 
trover  for  it. 
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Secondly.     The  objection  that  the  instrument  was       1857. 
not  a  valuable  security  will  not  be  maintained,  if  the  ~ r 

y-^  ,  |  •  A/ANGER  B 

Oourt  can  see  that  in  any  way  it  can  be  so  regarded  ;  Case. 
and  1  contend  that  it  is. quite  sufficient  if  the  accept- 
ance was  valuable  to  the  prisoner;  and  no  doubt  it 
was,  for  by  indorsing  it  away,  he  obtained  money 
upon  it.  In  Regina  v.  Boulton  (a),  it  was  held  that 
a  railway  ticket,  entitling  a  passenger  to  travel  on  the 
line  of  railway,  was  a  chattel  of  value ;  although  the 
ticket  was  not  of  value  to  the  person  from  whom 
it  was  obtained,  but  only  to  the  person  obtaining  it. 
Williams  J — It  was  decided  that  it  was  a  "chattel." 
Cole.  Section  5  of  the  statute  gives  the  rule  of 
interpretation,  which  is,  that  "each  of  the  several  docu- 
ments hereinbefore  enumerated  shall  throughout  this 
act  be  deemed  for  every  purpose  to  be  included  under 
and  denoted  by  the  words  '  valuable  security.'  "  The 
documents  before  enumerated  include  any  "  bill, 
note,  warrant,  order,  or  other  security  whatsoever,  for 
money  or  for  the  payment  of  money  ;"  and  I  submit 
that  the  instrument  in  this  case  clearly  comes  within 
this  definition  of  a  valuable  security.  Regina  v. 
Smith  (b)  was  not  the  case  of  a  valuable  security, 
but  of  a  receipt.  In  Regina  v.  Greenhalgh  (c)  an 
order  upon  the  treasurer  of  a  burial  society,  for  pay- 
ment of  monev  to  bearer,  was  obtained  by  the  prisoner 
from  the  president  by  a  false  pretence  that  a  death  had 
occurred,  and  that  order  was  held  to  be  a  valuable 
security  within  section  53,  as  explained  by  section  5 
of  the  statute ;  although  there  the  order  was  of  no 
value  to  the  person  from  whom  it  was  obtained.  That 
decision,  I  submit,  entirely  cuts  away  this  branch  of 
the  argument  for  the  prisoner.  With  regard  to  the 
indictment,  the  whole  facts  appear  upon  it. 

(a)  1  Den.  C.  C.  50S.  (6)  2  Den.  C.  C.  449. 

(c)  Dears.  C.  C.  267. 
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1857.  Lord  Campbell  C.  J If  the  offence  be  indictable, 

Danger?s    of  which  I  give  no  opinion,  I  think  the  first  count 
Case-       is  sufficient. 

Cole.  The  rule  of  law  as  to  what  constitutes  a 
complete  acceptance,  is  thus  laid  down  in  Byles  on 
Bills  (a) -.—"The  liability  of  the  acceptor,  though 
irrevocable  when  complete,  does  not  attach  by  merely 
writing  his  name,  but  upon  the  subsequent  delivery 
of  the  bill  or  upon  communication  to  some  person 
interested  in  the  bill  that  it  has  been  so  accepted." 
Here  the  latter  alternative  is  satisfied,  and  the  accept- 
ance was  clearly  complete  before  delivery,  the  pro- 
secutor having  written  the  acceptance  in  the  presence 
of  the  prisoner,  and  thereby  communicated  it  to  the 
person  interested,  namely,  to  the  prisoner ;  and  the 
bill  was  therefore  a  valuable  security  when  in  the 
hands  of  the  prosecutor. 

I  therefore  contend  ;  first,  that  the  prosecutor  had 
a  sufficient  qualified  property  in  and  possession  of  the 
bill  to  support  the  indictment :  secondly,  that  in  order 
to  make  the  instrument  a  valuable  security  within  the 
meaning  of  the  statute,  it  is  sufficient  if  it  be  of  value 
to  the  person  obtaining  it ;  in  other  words,  if  you 
obtain  an  acceptance  from  me,  which  is  of  value  to 
you,  you  obtain  a  valuable  security. 

Prideaux,  in  reply.  The  result  of  the  doctrine 
laid  down  in  the  passage  cited  from  Byles  on  Bills 
is  thus  stated  by  the  learned  author  (a):  "Hence 
it  follows  that  if  the  drawer  has  written  his  name  on 
the  bill  with  the  intention  to  accept,  he  is  at  liberty 
to  cancel  his  acceptance  at  any  time  before  the  bill  is 
delivered,  or  at  least  before  the  fact  of  acceptance  is 
communicated  to  the  holder."  But,  assuming  that 
the  acceptance  was  complete  as  contended,  the  bill 

(a)  7th  Edition,  p.  167. 
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thereupon  became  the  property  of  the  prisoner,  even       1857. 
if  not  so  before.     Begina  v.  Boulton  (a)   does   not    Dangbr,s 
apply ;  since,  in  that  case,  the  decision  was  simply       Case- 
that  a  printed  ticket  of  the  railway  company  was  a 
chattel  within  the  meaning  of  the  statute. 

In  JRegina  v.  Greenhalgh  the  order  was  payable  to 
bearer,  and  was  therefore  a  valuable  security  to  any 
person  into  whose  hands  it  came  ;  but  here  the  in- 
strument was  of  no  value  to  any  one  except  to  the 
prisoner,  although  it  might,  after  indorsement,  become 
valuable  to  other  persons.     The  question  is,  Was  it  a 
valuable  security  to  any  person  other  than  the  prisoner 
when  obtained  1   Bex  v.  Pooley  (b),  Bex  v.  Clark  (c), 
Bexv.  Bingley(d),Bexv.Vyse(e),  Begina  v.  Perry  (f). 
When  a  man  delivers  a  bill  of  exchange  to  the 
drawee  for  the  purpose  of  being  accepted,  the  drawee 
holds  it  for  that  purpose  alone,  and  this  does  not  in  any 
way  change  the  property  in  the  bill ;  nor  does  it  pre- 
vent the  drawer,  where  there  are  no  other  parties  to 
the  bill,  from  demanding  it  back  if  he  chooses ;  and, 
if  left  at  a  bank  for  acceptance,  there  is  nothing  to 
prevent   him   from    demanding   it   even    within    the 
twenty-four  hours  allowed  for  acceptance. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered,  on  18th 
June  1857,  by 

Lord  Campbell  C.  J. — We  are  of  opinion  that  the 
offence  charged  and  proved  in  this  case  does  not  come 
within  7  &  8  Geo.  4.  c.  29.  s.  53.  The  "chattel, 
money,  or  valuable  security,"  the  obtaining  of  which 
by  a  false  pretence  may  be  made  the  subject  of  an 
indictment  within   this   statute,   must,  we  conceive, 

(a).  1  Den.  C.  C.  508.  {d)  5  Car.  &  P.  602. 

(6)  Russ.  &  Ry.  12.  (e)  1  Moo.  C.  C.  218. 

(c)  Ibid,  181.  (/)  1  Den.  C.  C.  69. 
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1857. 


Danger's 
Case. 


have  been  the  property  of  some  one  other  than  the 
prisoner.  Here  there  is  great  difficulty  in  saying 
that,  as  against  the  prisoner,  the  prosecutor  had  any 
property  in  the  document  as  a  security,  or  even  in 
the  paper  on  which  the  acceptance  was  written.  In 
no  one  else  could  the  property  be  laid.  We  should 
not  .have  given  weight  to  the  argument  that,  even 
in the  prisoner's  hands,  it  was  not  a  valuable  security 
by  reason  of  the  fraud  which  would  prevent  him  from 
enforcing  it,  but  we  apprehend  that,  to  support  the 
indictment,  the  document  must  have  been  a  valuable 
security  while  in  the  hands  of  the  prosecutor.  While 
it  was  in  the  hands  of  the  prosecutor  it  was  of  no 
value  to  him,  nor  to  any  one  else  unless  to  the 
prisoner.  In  obtaining  it  the  prisoner  was  guilty, of 
a  gross  fraud ;  but  we  think  not  of  a  fraud  contem- 
plated by  this  act  of  Parliament. 

Judgment  reversed. 


1857. 


The  prisoner 
was  tried  in 
Wiltshire, 
and  convict- 
ed upon  an 
indictment 
charging  him 
with  receiv- 
ing the  half 
of  a  bank 
note,  know- 
ing it  to  have 


REGINA  v.  GEORGE  CRYER. 

The  following  case  was  reserved  and  stated  for  the 
consideration  and  decision  of  the  Court  of  Criminal 
Appeal  by  Williams  J. 

George  Cryer  was  convicted  before  me  at  the  last 
Assizes  at  Salisbury  for  receiving  the  half  of  a  51.  note, 
knowing  it  to  have  been  stolen.  The  question  I 
have  reserved  for  the  consideration  of  the  Court  of 


been  stolen. 

The  only  evidence  of  any  receipt  or  possession  by  the  prisoner,  in  Wiltshire,  was  that 
the  half  note,  which  had  been  stolen  during  its  transit  through  the  post-office  from  S., 
in  Wiltshire,  to  Bristol,  was  afterwards  inclosed  by  the  prisoner  in  a  letter,  posted  by 
him  in  Somersetshire,  and  addressed  to  the  bankers  at  S.,  requesting  payment  of  it;  and 
that  that  letter  arrived  with  its  contents  in  due  course  at  S.  Held,  that  as  the  posses- 
sion of  the  post-office  servants  or  of  the  bankers  in  Wiltshire  was  the  possession  of  the 
prisoner,  he  was  properly  tried  in  Wiltshire,  and  the  conviction  was  right. 
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Criminal  Appeal  is,  whether  there  was  any  jurisdic-       1857. 
tion  to  try  him  in  the  county  of  Wilts?  Cryer's 

The  facts  were  that  the  note  in  question  had  been  Case- 
issued  by  the  country  bank  at  Swindon  in  Wiltshire, 
The  one  half  of  the  note  had  been  sent  by  post  from 
Swindon  by  a  tradesman  there  to  his  correspondents 
in  Bristol,  and  duly  received  by  them.  The  other 
half  was  put  by  him  into  a  letter,  which  was  posted 
at  Swindon,  but  it  was  stolen  in  its  transit  by  some 
person  and  in  some  way  unknown. 

There  was  sufficient  proof  that  the  prisoner  had 
received  the  stolen  half  of  the  note  with  a  guilty 
knowledge,  and  that  he  had  inclosed  it  in  a  letter  to 
the  bank  at  Swindon  requesting  payment  of  it,  which  he 
had  put  into  the  post  office  at  Bath,  and  which  arrived 
with  its  contents  in  due  course  at  Swindon;  but  there 
was  no  evidence  that  the  stolen  half  of  the  note  was 
received  by  the  prisoner  in  Wiltshire,  or  was  ever  in 
his  possession  in  that  county,  unless,  as  it  was  con- 
tended on  behalf  of  the  prosecution,  the  bankers  at 
Swindon  to  whom  the  stolen  half  note  had  been 
remitted,  or  the  post  office  servants  in  the  county,  can 
be  regarded  as  his  agents  for  transmitting  the  stolen 
property,  and  their  possession  in  the  county  of  Wilts 
can  be  treated  as  his  possession. 

Edw.  Vaughan  Williams, 
April  23,  1857. 

This   case   was   considered  on  25th  April,  1857, 

by  Cockburn  C.  J.,  Coleridge  J.,  Williams  J., 

Martin  B.,  Crompton  J.  and  Willes  J. 

No  counsel  appeared. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered,  on  23rd 
June,  1857,  by 

VOL.    I.  b  B 
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Cockburn  C.  J.— We  think  that  the  conviction 
was  right.  Even  at  common  law  the  venue  would, 
perhaps,  be  proper,  treating  the  receiver  as  an  acces- 
sory after  the  fact,  and  supposing  him  to  have  dealt 
with  the  stolen  note  personally,  or  by  his  agent  in 
Wiltshire,  by  handing  it  to  the  bankers  in  that  county 
to  get  it  changed.  But  the  statute  7  &  8  Geo.  4. 
c.  29.  s.  56.  expressly  enacts  that  a  receiver  of  stolen 
goods  may  be  tried  in  any  county  in  which  he  shall 
have  had  the  stolen  property  in  his  possession. 

The  question  then  appears  to  be,  simply,  whether 
the  possession  of  the  post  office  servants,  or  that  of  the 
banker  who  received  it  in  Wiltshire  by  means  of  the 
prisoner  and  for  his  purposes,  can  be  regarded  as  his 
possession,  and  we  think  that  it  can.  It  is  plain  that 
if  he  had  employed  a  private  agent  to  give  it  to  the 
banker  in  order  to  get  it  cashed,  the  possession,  in 
point  of  law,  would  all  along  have  remained  in  the 
prisoner;  and  why  should  it  the  less  because  it  is 
transmitted  through  a  public  agent  by  means  and  on 
behalf  of  the  prisoner  ?  In  accordance  with  this  view 
is  that  taken  in  Begina  v.  Jones  (a). 

Conviction  affirmed. 


Co)  1  Den.  C.  C.  551. 


1857. 


REGINA  v.  JOHN  LEWIS. 


The  Judge  This  case  was  tried  before  Martin  B.  at  Liverpool, 
prisons  *     when  a  case  was  reserved  for  the  opinion  of  the  Court 

has  power, 

under  section  22  of  statute  7  Geo.  4.  c.  64.,  to  allow  the  costs  of  the  prosecution  on  the 
hearing  of  a  case  reserved  for  the  Court  for  Consideration  of  Crown  Cases ;  and  the 
officer  of  that  Court  will  tax  and  ascertain  such  costs,  and  certify  the  amount  to  the 
officer  of  the  Court  below. 
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for  the  Consideration  of  Crown  Cases  Reserved,  in      1857. 
which  Court  the   case  was   heard   and   decided   on     Lbwis.s 
5th  April,  1857  (a).  Case. 

On  the  14th  November,  1857,  before  Cockburtn 
C  J.,  Erle  J.,  Williams  J.,  Martin  B.  and  Chan- 
nell  B., 

Brett  made  an  application  as  to  the  costs  incurred 
by  the  prosecutor  in  causing  the  case  to  be  argued  by 
counsel  in  this  Court.  On  the  trial  of  the  prisoner 
at  Liverpool  the  Judge  made  the  usual  order  for  the 
costs  of  the  prosecution  ;  nothing  being  said  about 
the  costs  to  be  incurred  in  this  Court ;  but  it  was  now 
contended  that  such  order  included  the  costs  in  this 
Court  unless  they  were  expressly  excluded,  and  it  was 
stated  that  Martin  B.  was  at  all  events  ready  now  to 
say  that  the  costs  ought  to  be  paid.  On  application 
being,  at  the  subsequent  assizes,  made  to  the  taxing 
officers  to  tax  the  costs  incurred  in  this  Court,  they 
refused  to  do  so,  and  referred  the  parties  to  the  officer 
of  this  Court.  The  question  was  who  was  the  proper 
person  to  tax  the  costs,  the  officers  of  the  Court  below 
or  the  officer  of  this  Court. 

Cockborn  C.  J. — It  is  no  part  of  the  duty  of  the 
officer  of  this  Court. 

Brett  referred  to  7  Geo.  4.  c.  64.  s.  22.,  which  he 
argued  gave  power  to  this  Court  to  allow  the  costs,  or 
at  all  events  to  the  Judge  at  the  trial.  If  it  was  for  the 
Judge  at  the  trial  to  allow  the  costs,  his  allowance  of 
them  generally  in  the  usual  form  would  include  the 
costs  of  the  case  which  he  thought  fit  to  reserve.  He 
referred  also  to  5  &  6  Wm.  4.  c.  76.  s.  114. ;  11  &  12 
Vict.  c.  78. ;  Reg.  Gen.  Trinity  Term,  13  Vict.  (6), 
Regina  v.  Cluderoy  (c),  Regina  v.  Dolan  (d),  Regina 

(a)  See  Report,  anti,  p.  182.  (e)  3  Car.  &  Kir.  205. 

(6)  1  Den.  C.  C.  Preface  ix.  (d)  Dears.  C.  C.  436. 

B  B   2 
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1857.       v.  Newhouse(a),   Regina   v.Woolley{b),    Regina  v. 
Hornsea  (c).      Convenience  required  that   the  costs 
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c^e.       should  be  taxed  by  an  officer  of  the  Court  m  which 
they  were  incurred. 

Cockburn  C.  J— We  think  this  Court  has  no 
power  to  make  an  order  for  the  costs  incurred  in  this 
Court ;  but  that  under  7  Geo.  4.  c.  64.,  the  Judge 
who  reserves  the  case  may,  at  the  time,  allow  the 
costs  to  be  incurred  in  this  Court  as  well  as  the  other 
costs  of  the  prosecution.  We  think  it  would  be  con- 
venient that  the  officer  of  this  Court  should  examine 
into  costs  incurred  in  this  Court ;  and,  although  his 
certificate  cannot,  in  law,  bind  the  taxing  officer  below, 
yet  we  have  no  doubt  those  officers  will  accept  and 
consider  as  binding  the  certificate  of  the  experienced 
officer  of  this  Court.  We  have  power  to  make  rules 
for  the  practice  of  this  Court,  and  we  will  consider 
the  terms  of  a  rule,  which  we  will  make,  as  to  the  mode 
in  which  our  officer  shall  allow  or  disallow  the  costs 
incurred  in  this  Court  (d). 

(a)  22  L.  J.  ft.  B.  127.  costs  incurred  here,  but  that  he 

(6)  4  Cox  C.  C.  452.  had  refused  to  do  so  on  the  ground 

(c)  Dears.  C.  C.  291.  that  he  was  not  the  proper  officer 

(d)  The  following  is  the  entry  for  that  purpose  within  the  mean- 
as  to  this  application  in  the  Minute  ing  of  the  statute  in  that  behalf. 
Book  of  the  Court  for  the  Consi-  He  also  stated  that  the  officer  of 
deration  of  Crown  Cases  Re-  this  Court  was  willing  to  tax 
served  : —  these  costs,  and  that  for  the  pur- 

"  This  case  having  been  reserved  pose  of  uniformity  it  was  desir- 

for  the  consideration  of  this  Court  able  there   should   be  one  taxing 

from    Mr.    Baron    Martin    last  officer  instead  of  many,  which  would 

Trinity  Term,  it  is  now  stated  by  be  the  case  if  the  amount  of  costs 

Brett,  counsel  for  the  Crown,  that  of  prosecution  incurred  in  arguing 

the  Court  at  which  the  trial  took  cases  here  were  to  be  left  to  the 

place  had  made  the  usual  order  for  several  clerks  of  assize  and  of  the 

the  costs  of  the  prosecution  to  be  peace ;   and    he  prayed    that  the 

allowed  under  the  7th  Geo.  4.  c.  officer  of    this   Court    might    be 

64. ;  that  after  the  determination  instructed  touching  the  matter, 

of  the  case  application  had  been  Cockburn  C.  J.  said,  that  as 

made  to  the  clerk  of  the  Crown  for  their  officer  did  not  object,  and  it 

Lancaster    to   tax  and   allow    the  appeared   the   public   convenience 
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would  be  served  by  such  a  course  such  certificate,  and  that,  if  neces-        ]  ^57. 

of  practice  it  would  be  desirable  sary,  this  Court  would  make  a  rule   ! 

for  the  future  that  the  costs  in-  for  establishing  such  a  course  of      Lewis's 

curred  here  should  be  ascertained  practice.*'                                                Case. 

and  taxed   (for   the    purposes   of  Probably  it  will  not  be  found 

7  Geo.  4.  c.  64.)  by  the  officer  of  necessary  to  make  any  rule  on  the 

this  Court,  and  for  the  like  pur-  subject,   as    the   practice  will   no 

pose  they  should  be   certified  by  doubt  in  future  be  in  accordance 

him  to  the .  officers  of  the  Courts  with  the  expressed  opinion  of  the 

below,  and  he  doubted  not  those  Court. 

officers  would  give  full  effect  to 
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REGINA  v.  WILLIAM  DRING  and  MARY  1857< 

his  Wife.  " 

The  following  case  was  reserved  and  stated  by  the  The  two 
Chairman  of  the  Nottinghamshire  Sessions,   held  at  Prisune7'  a 

3  '  husband  and 

Newark.  wife,  were 

At  the  last  Nottinghamshire  Quarter  Sessions,  held  dieted  for 
at  Newark,  William  Drinq  and  Mary  Ann  his  wife  rece?vl1ns 

.  goods  know- 

Were  jointly  indicted  for  feloniously  stealing,  on  the  ingthemto 

22nd  of  February  last,  at  South  Collingham,  ten  pecks  stolen.   The 

of  potatoes  of  the  value  of  7s.,  and  two  sack  bags  °f  i^X^h^ri- 

the  value  of  3s.,  of  the  goods  of  Richard  Wallhead.  soners  guilty, 

A  second  count  in  the  indictment  charged  the  pri-  w;fe  received 

soners  jointly  with  receiving  the  said   potatoes  and  th-thg0OASv. 

sack  bags,  they  well  knowing  the  same  to  have  been  controul  or 

feloniously  stolen.     They   both    pleaded   not  guilty.  0"anYapart 

The   jury    found    both    the    prisoners   guilty  on    the[rom.heJ      , 

•>      •>  1  .  husband,  and 

second  count,  and  that  Mary  Ann  Dring  received  thatheafter- 
the  potatoes  and  bags  without  the  controul  or  know-  J^Ji/e'sP  * 
ledge  of  and  apart  from  her  husband  William  Dring,  ^fff; 

upon  this 
finding,  the  conviction  of  the  husband  could  not  be  sustained. 
Queery,  whether  section  14  of  14  &  15  Vict.  c.  100.  applies  to  successive  receipts  of 
the  same  goods  by  different  receivers. 
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1857.  and  that  William  Dring  afterwards  adopted  Us  wife's 
Dbing.s  receipt.  The  prisoners'  counsel  contended  that  this 
Case.  verdict  amounted  in  law  to  an  acquittal  of  both 
prisoners.  The  Court  thought  otherwise,  but  deferred 
judgment,  and  discharged  the  prisoners  on  recogni- 
zance to  appear  at  the  next  sessions  to  receive  judg- 
ment, and  reserved  the  case  for  the  opinion  of  the 
Court  of  Crown  Cases  Reserved,  whether  under  the 
circumstances  the  verdict,  as  against  either  or  both  of 
the  prisoners,  was  wrong. 

J.  Evelyn  Denison, 
21st  May,  1857.  Chairman. 

This  case  was  argued  on  14th  November,  1857, 
before  Cockburn  C.  J.,  Erle  J.,  Williams  J., 
Martin  B.  and  Channell  B. 

Bell  appeared  for  the  prisoners.  No  counsel  ap- 
peared for  the  Crown. 

Bell,  for  the  prisoners.  It  cannot  be  contended 
that  the  conviction  of  the  wife  was  wrong ;  but  upon 
this  finding  of  the  jury,  which  is  in  the  nature  of  a 
special  verdict,  the  conviction  of  the  husband  cannot 
be  sustained.  This  is  a  joint  indictment ;  but  the 
finding  of  the  jury  negatives  a  joint  receipt,  and, 
therefore,  previously  to  the  passing  of  the  statute 
14  &  15  Vict.  c.  100.,  both  the  prisoners  could  not 
have  been  found  guilty  (a).  By  section  14  of  that 
statute  it  is  enacted,  that  "  if  upon  the  trial  of  two  or 
more  persons  indicted  for  jointly  receiving  any  pro- 
perty, it  shall  be  proved  that  one  or  more  of  such 
persons  separately  received  any  part  of  such  property, 
it  shall  be  lawful  for  the  jury  to  convict  upon  such 
indictment  such  of  the  said  persons  as  shall  be  proved 
to  have  received  any  part  of  such  property."     This 

(a)  Rex  v.  Messingliam,  1  Moo.  1  Den.  C.  C.  596  ;  Regina  v.  Do- 
C.  C.  257  ;    Regina  v.  Matthews,      vey  and  Gray,  2  Den.  C.  C.  86. 
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section  would  seem  to  apply  to  cases  where  different       1857. 
receivers  separately  receive  different  parts  of  the  stolen     Drin6,s 
property  ;  but  even  assuming  it  to  apply  to  successive       Case. 
receipts  of  the  whole,  there  is  here  no  finding  of  any 
receipt  by  the  husband  after  the  receipt  by  the  wife. 
The  jury  find  that  the  first  receipt  was  by  the  wife, 
and    that   that  receipt  was  without  the  controul  or 
knowledge  of  the  husband.     The  receiving   by  the 
wife  was  then  complete,  and  her  husband  could  not 
adopt  her  felonious  act  so  as  to  make  it  his  own. 

Martin  B. — What  is  the  meaning  of  "  afterwards 
adopted  his  wife's  receipt."  Is  it  that  he  ate  some  of 
the  potatoes  ? 

Bell.     There  certainly  was  no  evidence  of  that. 

Martin  B — A  man  is  said  to  adopt  an  act  when 
it  has  been  done  for  him,  or  by  his  previous  authority, 
and  he  afterwards  recognises  it. 

Williams  J. — The  case  states  that  the  jury  found 
both  the  prisoners  guilty. 

Bell.  But  that  is  explained  by  what  follows,  and 
which  must  be  treated  as  a  special  verdict,  and  as 
explaining  what  the  jury  meant  by  that  finding.  To 
support  the  conviction  of  the  husband  there  must  be 
an  express  finding  by  the  jury  of  a  separate  and 
distinct  receipt  by  him  from  his  wife ;  and  there  is 
no  such  finding. 

Cockburn  C.  J. — We  are  of  opinion  that  the 
conviction,  as  against  the  male  prisoner,  cannot  be 
sustained.  Even  assuming,  which  in  the  view  we 
take  of  the  case  it  is  not  necessary  we  should,  that 
the  recent  statute  applies  to  a  case  like  the  present, 
and  would  authorize  a  separate  conviction  upon  a 
joint  indictment  where  there  are  two  distinct  acts  of 
receiving  the  whole  of  the  goods,  still  we  think  the 
facts  do  not  warrant  the  conviction  of  the  husband. 
If  we  are  to  take  it  that  the  jury  meant  to  say,  We 
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1857. 


Dring's 

Case. 


find  the  prisoner  guilty  if  this  Court  should  be  of 
opinion  that  upon  the  facts  we  are  right,  then  we 
ought  to  be  able  to  see  that  the  prisoner  took  some 
active  part  in  the  matter ;  that  the  wife  first  received 
the  goods,  and  then  the  husband  from  her ;  both  with 
a  guilty  knowledge.  Whether  the  statute  would  then 
apply  it  is  not  necessary  now  to  decide;  for  the 
reasonable  construction  of  the  case  is  that  the  jury 
have  said,  We  find  him  guilty  if  this  Court  should 
be  of  opinion  that  that  finding  is  right.  The  word 
"adopted"  may  mean  that  the  husband  passively 
consented  to  what  his  wife  had  done,  without  taking 
any  active  part  in  the  matter;  and  in  that  case  we 
think  it  would  not  be  right  to  say  that  he  was  guilty 
of  receiving.  True  it  may  mean  that  he  did  take 
such  active  part,  but  we  cannot  put  this  rigid  con- 
struction upon  the  word  "  adopted  ;"  and  it  would  be 
going  too  far  to  say,  upon  this  finding  of  the  jury, 
that  the  conviction  can  be  supported. 
The  other  learned  Judges  concurred. 

Conviction  of  the  male  prisoner  quashed. 


1857. 


REGINA  v.  GEORGE  LIGHT. 


The  following  case  was  reserved  and  stated  by  the 
Chairman  of  the  Quarter  Sessions  for  the  western 
division  of  the  county  of  Sussex. 


The  defend- 
ant was  con- 
victed upon 
an  indict- 
ment charg- 
ing him  with 

assaulting  a  constable  in  the  execution  of  his  duty.  It  appeared  that  the  constable 
whilst  standing  outside  the  defendant's  house  saw  him  take  up  a  shovel  and  hold  it  in 
a  threatening  attitude  over  his  wife's  head,  and  heard  him  at  the  same  time  say,  "  If  it 
was  not  for  the  policeman  outside  I  would  split  your  head  open  ;"  that  in  about  twenty 
minutes  afterwards  the  defendant  left  his  house,  after  saying  that  he  would  leave  his 
wife  altogether,  and  was  taken  into  custody  by  the  constable,  who  had  no  warrant,  when 
he  had  proceeded  a  short  distance  in  the  direction  of  his  father's  residence ;  and  that 
upon  being  so  taken  into  custody  the  defendant  resisted  and  assaulted  the  constable. 
Held,  that  the  constable  was  justified  in  apprehending  the  defendant,  and  that  the 
conviction  was  right. 
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At  the  Quarter  Sessions  for  the  western  division       1857. 
of  the  county  of  Sussex,  holden  at  Horsham  on  the     light's 
1st  July  1857,  George  Light  was  tried  for  an  assault       Case- 
upon    George  Cross,  an  officer  of  the   West   Sussex 
Police,  Cross  being  then  in  the  due  execution  of  his 
duty.     The  verdict  was  guilty. 

The  facts  are  :  George  Light,  the  defendant,  is  a 
married  man,  and,  with  his  wife  and  three  children, 
lives  in  a  cottage  at  a  place  called  Patfield,  adjoining 
to  the  city  of  Chichester.  On  the  night  of  the  14th 
of  May  last,  a  few  minutes  before  eleven  o'clock,  the 
prosecutor,  George  Cross,  was  informed  that  a  distur- 
bance was  going  on  in  Patfield.  He  went  thither  and 
found  the  defendant's  wife  sitting  under  the  hedge 
opposite  to  the  defendant's  cottage  with  her  three 
children.  She  was  crying.  This  was  a  little  after 
eleven.  Prosecutor  went  with  her  into  the  defendant's 
cottage  and  found  defendant  seated  and  intoxicated, 
but  sufficiently  sober  to  know  what  he  was  doing. 
Defendant's  wife  then,  in  the  hearing  of  defendant, 
stated  to  the  prosecutor  that  defendant  had  knocked 
her  down  and  beaten  her  shamefully.  Henry  Cook, 
a  near  neighbour  of  defendant,  was  present,  and  he 
also  stated  to  prosecutor,  in  the  defendant's  hearing, 
that  he  had  seen  defendant  knock  his  wife  down  and 
jump  upon  her,  she  being  advanced  in  pregnancy. 
Henry  Cook  had  seen  defendant  do  this  a  few  minutes 
before  eleven.  Defendant  said  nothing  on  hearing 
these  statements.  Prosecutor  quitted  the  cottage, 
leaving  the  defendant  and  his  wife  and  children  in  it. 
Defendant  came  out  immediately  and  closed  the 
outside  shutters,  and  then  went  inside  his  cottage  and 
locked  the  outer  door.  Prosecutor  remained  outside 
and  heard  defendant  using  violent  and  threatening 
language  to  his  wife,  and  saw  her  run  out  of  the  cottage 
with   her  children.     Defendant  said   he  would   lock 
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1857.  them  out  all  night,  and  thereupon  they  went  back 
Light's  again  into  the  cottage.  Prosecutor  heard  defendant 
Case.  again  use  very  violent  lauguage,  and  he  (the  prose- 
cutor) opened  the  outside  shutters,  and  he  and  Henry 
Cook  (before  mentioned)  looked  in,  and  both  of  them 
saw  the  defendant  take  up  a  shovel  and  hold  it  in  a 
threatening  attitude  over  his  wife's  head,  and  they 
heard  him  say  at  the  same  time  "  If  it  was  not  for  the 
bloody  policeman  outside  I  would  split  your  head 
open,  for  'tis  you  that  sent  for  the  policeman." 
Defendant  was  near  enough  to  his  wife  to  have  struck 
her  with  the  shovel  at  the  time  he  raised  it  and  spoke 
these  words.  Defendant  then  took  off  some  of  his 
clothes,  as  if  he  was  going  to  bed,  and  lay  down  on  a 
sofa.  His  wife  asked  him  to  go  up  stairs  and  let  her 
have  the  room  below  to  herself.  He  got  up  and  went 
out  of  the  back  door  and  she  unlocked  the  front  door. 
He  came  back  immediately  and  said,  ''There,  my 
lady,  take  yourself  off  to  bed."  She  replied,  "  I 
can't  go  up  stairs  in  this  state;  I  don't  know  one 
hour  from  another  when  I  might  be  murdered." 
Defendant  said,  with  an  oath,  "  I'll  leave  you  alto- 
gether," and  he  then  put  on  the  clothes  he  had  taken 
off  and  went  out.  This  was  about  twenty  minutes 
after  he  had  lifted  the  shovel  over  his  wife's  head. 
He  went  down  the  highway  towards  his  father's  house, 
which  is  about  200  yards  from  his  own  cottage. 
Prosecutor  followed  him,  and  when  defendant  had 
walked  about  seventy  yards  from  his  own  cottage 
prosecutor  took  him  into  custody.  Prosecutor  had  no 
warrant.  Henry  Cook  (before  mentioned)  had  been 
with  the  prosecutor  all  the  time  these  things  were 
occurring,  and  insisted  on  prosecutor  taking  defendant 
into  custody,  because  he  thought  it  would  not  be  safe 
to  let  him  go  back  to  his  wife  that  night.  Defendant, 
on    being  taken    into   custody,    put   his    hands  into 
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prosecutor's  neckcloth  and  struggled  with  prosecutor,       1857. 
who  became  exhausted  and  fell,  and  the  defendant     Light's 
got  away  from  him.     He  was  afterwards  taken  on  a 
warrant  and  tried  as  above  stated. 

It  was  objected,  on  behalf  of  the  defendant,  that 
the  officer  of  police  {George  Cross)  was  not  in  the 
"due  execution  of  his  duty"  when  he  arrested  the 
defendant,  inasmuch  as  he  had  no  xoarrant ;  that  the 
words  spoken  at  the  time  when  defendant  lifted  up 
the  shovel  disproved  the  intention  to  commit  an 
assault ;  and,  further,  that  the  prosecutor  suffered 
considerable  time  to  elapse  before  he  took  the  defend- 
ant into  custody,  and  that  when  he  did  so  defendant 
was  peaceably  walking  away  in  a  direction  from  his 
cottage. 

The  Court  overruled  the  objections,  and  the  jury 
found  the  defendant  guilty.  He  was  sentenced  to 
imprisonment ;  but,  with  a  view  to  the  propriety  of 
the  conviction  being  submitted  to  the  Court  of  Cri- 
minal Appeal,  he  was  discharged  on  bail  in  order 
that  the  judgment  of  that  Court  could  be  taken.  The 
opinion  of  the  Court  of  Criminal  Appeal  is  accordingly 
requested  on  the  foregoing  case. 

This  case  was  argued  on  the  14th  November,  1857, 
before  Cockburn  C  J.,  Erle  J.,  Williams  J., 
Martin  B.  and  Channell  B. 

Hurst  appeared  for  the  prisoner ;  no  counsel 
appeared  for  the  Crown. 

Hurst,  for  the  prisoner.  First,  the  officer  had  seen 
no  assault  actually  committed,  and  was  not  justified 
in  taking  the  defendant  into  custody  without  a 
warrant.  When  the  prisoner  held  up  the  shovel  the 
act  was  accompanied  by  language  which  showed  he 
did  not  intend  to  use  it. 

Erle   J. — There    were    menacing    words   and   a 
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1857.       menacing    attitude — the    animus    coupled    with    a 
Light's      present  ability. 
Case.  Hurst.    The  words  used  at  the  time  may  so  explain 

the  intention  of  the  party  as  to  qualify  his  act  and 
prevent  it  from  being  deemed  an  assault.  In  Tuber- 
ville  v.  Savage  (a)  the  defendant  laid  his  hand  upon 
his  sword  and  said,  "If  it  were  not_the  assize  time  I 
would  not  take  such  language  from  you ;"  and  this 
was  holden  not  to  be  an  assault. 

Cockburn  C.  J. — Suppose  the  defendant  had 
drawn  his  sword  and  held  it  over  the  head  of  the 
plaintiff.  The  words  used  by  the  prisoner  can  only 
show  that  he  did  not  intend  to  go  to  the  extent  of 
splitting  his  wife's  head  open. 

Erle  J. — Because  of  the  presence  of  the  policeman. 

Martin  B. — If  a  man  puts  his  fist  in  another's 
face  and  says,  "  I  don't  mean  to  assault  you,"  is  it 
the  less  an  assault  ? 

Hurst.  Secondly,  the  officer  did  not  take  the  pri- 
soner into  custody  on  witnessing  the  assault ;  twenty 
minutes  were  permitted  to  elapse,  and  the  man  was 
not  taken  until  he  had  left  the  house,  expressing  his 
intention  not  to  return.  He  was  walking  from  the 
house  and  towards  the  residence  of  his  father  and  using 
language  which  disproved  any  aggressive  intention. 
The  policeman,  having  no  warrant,  had  no  right,  then, 
to  take  him  into  custody  ;  Regina  v.  Walker  (b). 

Erle  J. — Did  not  the  policeman  apprehend  him 
to  prevent  a  repetition  of  the  offence  ?  Cook  insisted 
on  the  defendant  being  taken,  because  he  thought  it 
would  not  be  sale  to  let  him  go  back  to  his  wife. 

Hurst.  That  was  a  matter  of  opinion,  on  which  a 
magistrate  might  act ;  but  a  constable  is  not  entrusted 
with  any  such  discretion. 

(a)  1  Mod.  3 ;   S.  C.  2  Keb.  545,  cited  1  Russ.  on  C.  &  M.  750. 

(b)  Dears.  C.  C.  358. 
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Erle  J. — If  two  persons  are  found  committing  a       1857. 
violent  assault,  and  a  constable  takes  one  and  locks     light's 
him  up,  may  he  not  afterwards  return  and  apprehend 
the  other  ? 

Hurst.  Yes,  if  it  is  done  in  a  reasonable  time 
after. 

Cockburn  C.  J — In  Walker's  case  the  prisoner 
had  assaulted  a  police  constable,  who  went  away,  and 
after  two  hours  time  returned  and  took  him  into 
custody.  The  Court  held  that  that  was  an  unlawful 
apprehension,  and  Pollock  C.  B.  said,  "  The  assault 
for  which  the  prisoner  might  have  been  apprehended 
was  committed  some  time  before,  and  there  was  no 
continued  pursuit.  The  interference  of  the  officer, 
therefore,  was  not  for  the  purpose  of  preventing  an 
affray,  or  of  arresting  a  person  whom  he  had  seen 
recently  committing  an  assault;  the  apprehension 
was  so  disconnected  from  the  offence  as  to  render  it 
unlawful." 

Hurst.  Section  11  of  14.  &  15  Vict.  c.  19.  enacts 
that  it  shall  be  lawful  for  any  person  to  apprehend 
any  person  who  shall  be  found  committing  an  indict- 
able offence  in  the  night  time  ;  but  the  object  of  that 
statute  being  the  prevention  of  offences  in  the  night, 
it  was  only  intended,  by  this  enactment,  to  autho- 
rize the  taking  persons  into  custody  at  the  time 
when  they  were  found  in  the  commission  of  offences, 
and  was  not  intended  to  enable  a  police  officer  or 
any  other  person  to  arrest  them  afterwards  without  a 
warrant. 

Cockburn  C.  J. — I  am  of  opinion  that  this  con- 
viction is  right.  It  appears  that  the  policeman  himself 
witnessed  what  in  point  of  law  amounted  to  an  assault, 
for  he  saw  the  prisoner  hold  a  shovel  over  his  wife's 
head,  and  that  act  was  accompanied  by  violent  lan- 
guage and  threats.     No  long  period  elapsed  between 
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1857.  this  and  the  taking  of  the  prisoner  by  the  policeman, 
Light's  the  prisoner  continuing  in  all  probability  in  the  same 
Case-  state  of  mind.  It  is  true  that  the  arrest  took  place 
after  the  prisoner  had  left  the  house  where  his  wife 
was ;  but  there  was  nothing  to  show  that  he  might 
not  return  ;  and  indeed  another  person,  who  had  seen 
the  whole  transaction,  called  upon  the  policeman 
to  apprehend  him,  upon  the  ground  that  if  he  did 
return  his  wife's  life  would  be  in  danger.  The  case 
is  within  the  ruling  of  Pollock  C.  B.  in  Regina 
v.  Walker  (a).  There  was  an  assault  committed ;  it 
was  witnessed  by  the  policeman  ;  there  was  a  con- 
tinuous pursuit,  with  reasonable  grounds  for  appre- 
hending present  danger,  and  the  policeman  therefore 
was  justified  in  taking  the  prisoner  into  custody;  the 
apprehension  of  the  prisoner  being  lawful  his  resist- 
ance was  illegal,  and  he  was  guilty  of  an  assault  upon 
the  policeman  in  the  discharge  of  his  duty. 

Erle  J. — I  am  of  the  same  opinion,  and  I  think 
this  case  is  within  the  rule  laid  down  in  Regina  v. 
Walker.  The  policeman  took  the  prisoner  into  custody 
recently  after  he  had  seen  him  commit  the  offence. 
It  is  not  necessary  that  a  policeman  should  arrest  a 
man  at  the  very  moment  he  sees  an  assault  com- 
mitted ;  it  is  quite  sufficient  if  he  arrests  recently 
after  the  right  to  do  so  arises.  It  cannot  be  said  that 
because  the  prisoner  was  coming  away  from  the  house 
the  constable  was  bound  to  come  to  the  conclusion 
that  the  danger  was  over.  As  a  conservator  of  the 
peace  he  had  authority  to  take  the  prisoner  into 
custody,  he  having  so  recently  witnessed  the  com- 
mission of  an  assault.  Here  there  was  a  continuing 
danger  and  a  continuing  pursuit,  and  it  was  the  duty 
of  the  policeman  to  exercise  his  authority  in  this  case, 
in  order  to  prevent  a  further  breach  of  the  peace. 

(a)  Dears.  C.  C.  358. 
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Williams  J. — I  am  of  the  same  opinion.     A  con-       1857. 
stable,  as   conservator  of  the   peace,  has   authority,      LlGHT.a 
equally  with  all  the  rest  of  her  Majesty's  subjects,  to       Case- 
apprehend  a  man  where  there  is  reasonable  ground  to 
believe  that  a  breach  of  the  peace  will  be  committed, 
and  it  is  quite  settled  that  where  he  has  witnessed  an 
assault  he  may  apprehend  as  soon  after  as  he  conveni- 
ently can.    He  had  a  right  to  apprehend  the  prisoner, 
and  detain  him  until  he  was  taken  before  justices  to  be 
dealt  with  according  to  law.     He  had  a  right  to  take 
him,  not  only  to  prevent  a  further  breach  of  the  peace, 
but  also  that  he  might  be  dealt  with  according  to  law 
in  respect  of  the  assault  which  he  had  so  recently 
seen  him  commit.    The  policeman  was  performing  his 
duty,  and  the  conviction  was  right. 

Martin  B. — I  am  of  the  same  opinion,  and  I 
adopt  the  view  taken  by  the  Lord  Chief  Justice. 
This  is  entirely  a  question  of  fact.  The  assault  com- 
mitted by  the  prisoner,  and  the  subsequent  acts,  form 
one  continuing  transaction,  and  I  think  the  officer 
would  not  have  done  his  duty  if  he  had  not  appre- 
hended the  man.  It  is  said  the  prisoner  was  going 
away ;  but  if  two  dogs  have  been  fighting,  and  one 
walks  away,  what  security  is  there  that  he  will  not 
return  to  fight  it  out  ? 

Channell  B—  I  am  entirely  of  the  same  opinion. 

Conviction  affirmed. 
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1857.  REGINA  v.  ELLEN  JANE  JOHNSON. 


The  prisoner      The  following  case  was  reserved  and  stated  by  the 

withCsteaHng  Chairman  of  the  Leicestershire  Quarter  Sessions. 

a  number  of        At  the  General  Quarter  Sessions  of  the  Peace  holden 

articles  laid  ,  .  i    /■         i  c 

as  the  pro-  at  the  Castle  of  Leicester,  in  and  tor  the  county  ot 
B78hopfofbe  Leicester,  on  Monday,  the  19th  day  of  October  1857, 
Peterborough,  Ellen  Jane  Johnson  was  indicted  for  that  she,  on  the 
in  which  the    17th  day  of  September,  in  the  year  of  our  Lord  1857, 

stokn8 being  one  eye  Slass>  one  tea  spo°n>  one  hearth  rug,  two 
in  that  pieces  of  carpet,  one  flannel  petticoat,  three  sheets, 

tllOC6SC 

To  prove  two  pillow  cases,  one  piece  of  bed  hanging,  one  pot 
ofAe'pe'rson  °^  Preserved  raspberries,  one  pair  of  goloshes,  two 
to  whom  the  brushes,  one  reticule,  one  milk  tin,  one  towel,  one 
belonged,       toasting  fork,  one  ladle,  one  half  pint  tin,  one  paste 

property  ^     tin»  0ne  ^n   ^0W^'  0ne    Pa'r  °^  DOots>  &ve  g^ass  bottles, 

was  in  the  one  stone  bottle,  one  door  mat,  one  velvet  bag,  one 
was  shown  calico  bag,  one  shawl,  three  pickle  jars,  three  basins, 
foraVmhad  one  cuUender,  one  puncheon,  and  one  Bible,  of  the 
been  unsuc-  goods  and  chattels  of  the  Right  Reverend  the  Lord 
made  in  the    Bishop   of  Peterborough,   she    did   feloniously  steal, 

drawers  and     taJie  an(J  carrv  awav. 
boxes  of  the  . 

deceased;  The  county  of  Leicester  is  within  the  diocese  of 

and  that  no       t>   .      .  7 

letters  of        Peterborough. 

administra- 
tion had  been  taken  out  in  the  proper  local  Court. 

As  to  some  of  the  articles  mentioned  in  the  indictment,  it  was  shown  that  they  were 
in  the  possession  of  the  deceased  at  the  time  of  her  death ;  but  as  to  the  majority  of 
the  articles  there  was  no  evidence  to  show  whether  they  were  taken  before  or  after  her 
death,  except  that  many  of  them  were,  on  the  day  of  the  funeral,  taken  by  the  prisoner 
to  the  house  of  a  witness.  The  Court,  on  the  trial  of  the  prisoner,  refused  to  confine 
the  case  to  the  things  shown  to  have  been  in  the  possession  of  the  deceased  at  the  time 
of  her  death ;  and  left  the  whole  case  to  the  jury,  who  convicted  the  prisoner. 

Held:  1.  That  there  was  sufficient  evidence  of  the  intestacy  of  the  deceased,  and 
that  the  property  was  in  the  Ordinary.  2.  That  the  Court  properly  left  the  whole  case 
to  the  jury ;  and  that  the  conviction  was  right. 
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At  the  trial,  the  counsel  for  the  prisoner  objected,       1857. 
first,  that  there  was  not  sufficient  evidence  to  go  to   j0HNS0N>a 
the  jury  of  the  intestacy  of  Francis  Knight  deceased,       Case, 
to  whom  the  articles  stolen  had  belonged  at  the  time 
of  the  decease.     The  evidence  adduced  on  this  point 
was  as  follows : — 

Mary  Ann  Hinks,  the  wife  of  Richard  Hinks,  of 
Humberstone,  farmer,  stated  that  the  deceased  was 
her  husband's  aunt ;  that  she  died  on  the  14th  day  of 
September  last,  and  was  buried  on  the  Thursday 
following,  September  17th  ;  that  she  made  no  will, 
and  no  letters  of  administration  had  been  taken  out : 
and,  on  further  examination,  stated  that  there  had 
been  a  sale  of  the  deceased's  property  by  her  (the 
witness's)  husband's  direction ;  that  she  believed  the 
produce  of  the  sale  had  been  received  by  her  husband, 
and  that  she  and  her  husband  had  searched  the  whole 
of  the  drawers  and  boxes  of  the  deceased,  but  could 
find  no  will ;  that  they  had  taken  every  means  to  find 
a  will,  but  no  will  had  turned  up,  and  witness  believed 
that  there  was  not  one.  The  deceased  had  received 
money  from  Mr.  Spooner,  a  lawyer  in  Leicester,  but 
witness  did  not  know  whether  any  application  had  or 
had  not  been  made  to  Mr.  Spooner  to  ascertain  if  he 
had  a  will  of  the  deceased  in  his  possession. 

Charles  Oliver  Clarke,  a  clerk  to  prosecutor's  attor- 
ney, proved  that  he  had  searched  the  register  of  the 
proper  local  Court,  but  no  letters  of  administration 
had  been  taken  out. 

It  was  further  objected  by  the  counsel  for  the 
prisoner,  that  the  property  might  have  been  stolen 
from  the  deceased  before  her  death,  and  was  therefore 
improperly  laid  as  the  property  of  the  Bishop  of 
Peterborough,  as  to  which  the  following  evidence  was 
adduced  : — 

The  witness  Mary  Ann  Hinks  stated  that  she  found 

VOL.    I.  C   C 
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1857.  three  flannel  petticoats  after  the  death  of  the  deceased, 
Johnson's  ali(*  missed  one  on  the  17th  of  September  (the  indict- 
Case.  ment  charges  a  larceny  of  one  flannel  petticoat)  ;  that 
a  bag  was  also  missed  after  the  funeral.  Henrietta 
Maria  Gandy,  a  witness,  stated  that  the  Bible  (pro- 
duced), or  one  like  it,  was  in  the  window  of  the  room 
in  which  the  deceased  died  on  the  morning  she  died. 
Eliza  Taylor,  a  witness,  stated  that  the  prisoner 
brought  a  number  of  things  to  her  house  on  the  17th 
of  September,  which  were  afterwards  given  up  to  the 
policeman. 

The  counsel  for  the  prisoner  asked  the  Court  if  he 
were  to  confine  his  defence  to  the  petticoat  above 
mentioned ;  but  the  Court  determined  to  let  the  whole 
case  go  to  the  jury,  and  the  prisoner  was  found  guilty. 

If  the  Court  shall  be  of  opinion  that  there  was  no 
evidence  to  go  to  the  jury  of  the  intestacy  of  the 
deceased,  or  that  there  was  no  evidence  that  all  or 
any  part  of  the  property  stolen  was  stolen  after  her 
death,  and  that  the  property  in  the  goods  stbleri,  Or 
any  part  of  it,  was  improperly  laid  to  be  in  the  Lord 
Bishop  of  the  diocese,  and  that,  therefore,  the  con- 
viction was  wrong,  the  same  to  be  quashed ;  otherwise 
to  be  affirmed. 

Judgment  on  the  conviction  was  postponed,  and  the 
prisoner  was  admitted  to  bail  to  appear  and  receive 
judgment. 

Berners, 

Chairman. 

This  case  was  argued  on  21st  November,  1857, 
before  CockbuRn  C.  J.,  Erle  J.,  Williams  J., 
Crompton  J.  and  Channell  B. 

C.  G.  Merewether  appeared  for  the  prisoner;  no 
counsel  appeared  for  the  Crown. 

C.  G.  Merewether,  for  the  prisoner.  The  question 
ought  not  to  have  been  whether  there  was  evidence  of 
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the  intestacy  of  the  deceased,  but  whether  there  was       1857. 
any  evidence  that  the  property  was  in  the  Ordinary.    JoHNSON.s 
I  say  that  there  was  no  sufficient  evidence  of  that.  Case- 

Cockburn  C.  J. — Go  by  steps.  First,  is  there  any 
proof  of  intestacy  ?  Suppose  the  property  stolen  was 
the  property  of  the  deceased  at  the  time  of  her  death, 
and  there  was  no  will,  in  whom  would  the  property 
be? 

Merewether.     It  is  said  to  be  in  the  Ordinary. 
Erle  J — It  is  in  the  Ordinary.    Then,  can  there  be 
any  better  evidence  of  intestacy  than  proof  of  the  non- 
existence of  a  will  ? 

Cockburn  C.  J. — De  non  apparentibus  et  non 
existentibus  eadem  est  ratio.  The  way  to  prove  intes- 
tacy is  to  show  that  search  has  been  made  for  a  will, 
and  that  no  will  has  been  discovered. 

Merewether.  Secondly.  A  great  many  articles 
are  specified  in  the  indictment,  and  although  there  is 
evidence  that  some  of  these  were  in  the  possession  of 
the  deceased  at  her  death,  as  to  the  majority  of  the 
articles  there  is  no  such  evidence ;  as  to  the  majority 
of  the  things  they  might  have  been  stolen  before  the 
death,  and,  if  so,  the  propety  would  not  be  in  the 
Ordinary. 

Crompton  J. — It  is  stated  that  three  petticoats  were 
seen  after  the  death  of  the  deceased,  and  that  one  was 
missed  on  17th  September,  the  deceased  having  died 
on  the  14th.     How  do  you  get  out  of  the  petticoat  ? 

Erle  J The  conviction  is  right  if  there  is  evi- 
dence that  the  prisoner  was  at  her  death  possessed  of 
any  one  of  the  articles  stolen. 

Merewether.  The  Court  ought  to  have  told  the 
jury  to  confine  their  attention  to  the  case  as  to  the 
petticoat ;  but  the  chairman  let  the  whole  case  go  to 
the  jury,  and  the  prisoner  was  thereby  prejudiced ; 
besides,  if  the  prisoner  should  be  again  indicted  for 

cc  2 
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1857.      stealing  the  other  articles,  she  might  be  prevented 
1  T~  from  pleading  autres  fois  convict,  because  it  would  be 

Johnson  s  *  °  J  . 

Case.       said  that  she  never  was  in  peril  as  to  those  things. 

Crompton  J.— I  think  the  chairman  would  have 
done  very  wrong  if  he  had  confined  the  case  as 
requested. 

Erle  J.' — Fifteen  years  have  elapsed  since  Mr. 
Peacock  first  put  forward  the  argument  as  to  a  pri- 
soner's right  to  be  able  to  plead  autres  fois  convict ; 
but  I  have  always  regarded  it  as  unintelligible. 

Cockburn  C.  J. — We  have  no  doubt  that  this 
conviction  is  right.  The  question  whether  the  pro- 
perty is  properly  laid  in  the  Ordinary  depends  upon 
whether  the  property  was  stolen  before  or  after  the 
death  of  the  deceased.  The  intestacy  is  proved,  and 
therefore  what  property  she  had  at  the  time  of  her 
death  was  in  the  Ordinary.  Several  articles  which 
had  belonged  to  the  deceased  were  found  in  the  pos- 
session of  the  prisoner ;  at  all  events  as  to  one,  the 
petticoat  (that  article  being  included  in  the  indict- 
ment), it  is  proved  that  it  was  in  the  possession  of  the 
deceased  at  the  time  of  her  death,  and  the  Bible  also 
appears  to  have  been  in  the  window  of  the  deceased's 
room  on  the  morning  of  her  death.  There  is,  there- 
fore, evidence  that  some  of  the  things  were  taken 
after  the  death  of  the  deceased,  and  probably  all  had 
been  stolen  since  that  time,  although  that  was  not 
necessary  to  sustain  the  conviction. 

Erle  J. — I  am  of  the  same  opinion.  There  was 
ample  evidence  that  some  of  the  articles  were  taken 
after  the  decease,  and  a  probability  that  the  others 
were  taken  at  the  same  time.  It  is  clear  that  the 
counsel  for  the  prisoner  had  no  right  whatever  to  call 
upon  the  Court  to  elect  which  of  the  articles  should 
be  submitted  to  the  jury,  and  as  to  which  the  pro- 
secution should  be  abandoned. 


CROWN  CASES  RESERVED.  345 

Williams  J. — I  am  of  the  same  opinion.  I857. 

Crompton  J — I  am  unable  to  see  any  doubt  at  all 


Li  -'  Johnson's 

in  the  case.  Case. 

Channell  B. — I  am  of  the  same  opinion. 

Conviction  affirmed. 


REGINA  v.  JOHN  POOLE  and  JOHN  YEATES.       J851 


The  following   case   was   reserved    and   stated   by  Theprisoners 
Bramwell  B.  at  the  Summer  Assizes-1857.  victed'of" 

The  defendants  were  convicted   before   me  at  the  stealing 
Assizes    for  the    city  of   Worcester  of  stealing  from  property  of 

their  master.  their  master. 

lhe  prison  - 

The  master  was  a  glovemaker,  the  defendants  were  ners  were  in 

•       1  •  ,  ,  f    •  ,  i-wr,  .  the  prosecu- 

in   his  employ  as  glove  finishers.     When  they  had  tor's  employ 
done  any  work,  the  practice  was  to  take  the  finished  fiSnifhTs,and 
gloves  to  an  upper  room  and  lay  them  on  a  table,  in  the  practice 

j  ,  ,  ,  -li  .  1  , .  was  to  take 

order  that  the  workmen  might  be  paid  according  to  the  finished 
the  number  finished.     The  defendants  broke  open  a  f°Ze*JT 

t  all  uppcl 

store-room  on  the  premises  of  the    master,    took    a  room  on  the 
quantity  of  finished  gloves  out,  and  laid  them  on  the  premises  and 
table  in  the  upper  room,  also  part  of  the  same  pre-  aTabkhi °n 
mises,  with  intent  fraudulently  to  obtain  payment  for  order  that 
them  as  for  so  many  gloves  finished  by  them.     The  mightbepaid 
gloves  were  never  off  the  master's  premises.    Doubting  the°numLr° 
the  sufficiency  of  this  evidence,  I  reserved  the  point,  they  had 
and  ordered   the  prisoners  to  be  bailed  on  finding  Theprisoners 
sureties.     See  Eegina  v.  Holloway  (a).  quantity  of 

G.  Bramwell.       finished 

gloves  out  of 
a  store-room 
on  the  same  premises,  and  (without  removing  them  from  the  premises  of  the  prosecutor) 
laid  them  on  the  table  in  the  said  upper  room  with  intent  fraudulently  to  obtain  pay- 
ment for  them  as  for  so  many  gloves  finished  by  them.  Held,  that  the  conviction  was 
wrong.    Regina  v.  Holloway,  1  Den.  C.  C.  370,  approved. 

(a)  1  Den.  C.  C.  370. 
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1857.  This  case  was   argued    on  21st  November,  1857, 

pOOLB,s     before  Cockburn  C.  J.,  Erle  J.,  Williams  J.,  Cromp- 
Case.       ton  J.  and  Channell  B. 

E.  V.  Richards  appeared  for  the  Crown ;  no  counsel 
appeared  for  the  prisoners. 

E.  V.  Richards,  for  the  Crown.  This  case  was 
tried  before  Bramwell  B.,  and  the  case  of  Regina  v. 
Holloway  (a)  being  cited  on  behalf  of  the  prisoner, 
his  Lordship  considered  that  the  decision  in  that  case 
could  not  be  supported,  and  in  that  view  Martin  B. 
concurred,  and  the  point  was  therefore  reserved.  In 
Regina  v.  Holloway  the  prisoner  was  indicted  for 
stealing  skins  of  leather,  and  there  was  a  special 
verdict  that  the  prisoner  took  the  skins,  not  with 
intent  to  sell  or  dispose  of  them,  but  to  bring  them 
in  and  charge  them  as  his  own  work,  and  to  get  paid 
by  his  master  for  them  ;  the  skins  not  having,  in  fact, 
been  dressed  by  the  prisoner,  but  by  another  workman; 
and  the  Court  held  this  not  to  be  a  larceny.  That 
case  was  followed  by  Regina  v.  Hall  (b),  in  which  the 
prisoner  wrongfully  took  the  goods  of  the  prosecutor, 
and  offered  them  for  sale  to  the  prosecutor  as  the 
goods  of  another  person,  and  that  was  held  to  be  a 
larceny;  and  Alderson  B.  distinguished  that  case 
from  Regina  v.  Holloway  by  saying,  that  in  the  latter 
case  the  prisoner  never  intended  to  treat  the  goods  as 
the  property  of  any  one  but  the  real  owner.  I  cannot 
distinguish  the  present  case  from  that  of  Regina  v. 
Holloway. 

Erle  J. — The  law  is  correctly  laid  down  in 
Regina  v.  Holloway,  and  the  distinction  between 
that  case  and  Regina  v.  Hall  is  very  clear.  The  test 
is,  whether  the  person  who  takes  the  property  assumes 
to  exercise  dominion  over  it  as  owner.     The  offer  to 

(a)  1  Den.  C.  C.  3?0.  (J)  i  Den.  C.  C.  381. 
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sell,  in  Regina  v.  Hall,  was  the  strongest  evidence  of       1857. 
the  intention  of  the  prisoner  to  exercise  dominion      Poole's 
over  the  goods.  Case- 

Williams  J.  referred  to  Rex  v.  Webb  (a),  in  which 
it  was  held  that  it  was  not  larceny  for  miners  em- 
ployed to  bring  ore  to  the  surface,  and  paid  by  the 
owners  according  to  the  quantity  produced,  to  remove 
from  the  heaps  of  other  miners  ore  produced  by  them 
and  add  it  to  their  own,  in  order  to  increase  their 
wages,  the  ore  still  remaining  in  the  possession  of  the 
owner. 

Erle  J.— In  larceny  there  must  be  the  intent  to 
vest  the  property  in  the  thief  by  wrong. 

Richards.  It  is  said,  in  Regina  v.  Holloway,  that 
the  intention  must  be  permanently  to  deprive  the 
owner  of  the  property;  but  it  seems  to  be  a  dangerous 
doctrine  that  an  intention  to  return  will  excuse 
the  taking.  Here  the  intention  was  to  return  the 
gloves  to  the  owner,  but  subject  to*  a  lien  for  the  work 
intended  to  be  done  upon  them. 

Cockburn  C.  J. — Not  so.    There  is  no  lien. 

Crompton  J. — If  the  prisoners  had  obtained  a  lien 
the  case  might  have  been  different ;  but  the  offence 
intended  seems  to  be  that  of  obtaining  money  by  false 
pretences. 

Erle  J It  is  important  that  offences  should  be 

accurately  defined  ;  and  Regina  v.  Holloway  has  de- 
fined the  animus  furandi  to  mean  an  intention  to 
vest  the  property  in  the  thief  by  wrong,  and  con- 
sequently to  divest  the  real  owner. 

,Cockburn  C.  J.— I  do  not  see  how  this  case  is 
distinguishable  from  Regina  v.  Holloway,  which  I 
think  is  decided  on  very  sound  principles. 

Crompton  J.— I  confess  I  am  not  quite  so  clear  as 

(a)  1  Moo.  C.  C.  431. 


348 


1857. 


Poole's 

Case. 


CROWN  CASES  RESERVED. 

to  the  principle  of  that  decision.  If  this  had  been 
the  first  time  the  point  had  been  raised  I  should  have 
been  inclined  to  think  that  there  was  sufficient  here 
to  make  out  the  lucri  causd ;  but  we  are  bound  by 
authority,  and  the  conviction  must  be  quashed. 

Conviction  quashed. 


1857. 


The  prisoner, 
by  false  and 
fraudulent 
representa- 
tions made 
to  the  prose- 
cutor as  to 
his  business, 
customers 
and  profits, 
induced  the 
prosecutor 
to  enter  into 
a  partnership 
with  him  and 
to  advance 
5001.  as  part 
of  the  capital 
of  the  con- 
cern; and  the 
prosecutor, 
after  such 
advance, 
recognized 
and  acted 
upon  such 
partnership. 
Held,  that 
this  was  not 
an  obtaining 
of  money  by 
false  pre- 
tences within 
the  meaning 
of  the  statute. 


REGINA  v.  ROBERT  WATSON. 

The  following  case  was  reserved  and  stated  by  the 
Chairman  of  the  Bury  Saint  Edmunds  Sessions. 

At  the  Midsummer  Sessions,  held  at  Bury  Saint 
Edmunds  in  July,  1857,  'Robert  Watson  and  Mary 
his  wife  were  indicted  for  obtaining  money  under 
false  pretences  upon  an  indictment,  a  copy  of  which 
is  hereunto  anuexed  (a). 


(a)  Suffolk,  to  wit.]  The  jurors 
for  our  lady  the  Queen  upon  their 
oath  present  that  Robert  Watson 
and  Mary  Watson  on  the  18th  day 
of  February  in  the  year  of  our  Lord 
1857  unlawfully  knowingly  and 
designedly  did  falsely  pretend  to 
one  Joseph  Irving  that  he  the  said 
Robert  Watson  had  entered  into  a 
contract  with  Messieurs  Hoare  the 
great  brewers  to  make  malt  for 
them  by  commission  at  a  profit  of 
four  shillings  per  quarter  by  means 
of  which  said  false  pretence  they 
the  said  Robert  Watson  and  Mary 
Watson  did  then  unlawfully  obtain 
from  the  said  Joseph  Irving  five 
hundred  pounds  of  the  money  of 
him   the  said  Joseph  Irving  with 


intent  thereby  then  to  defraud 
whereas  in  truth  and  in  fact  the 
said  Robert  Watson  had  not  entered 
into  a  contract  with  the  said  Mes- 
sieurs Hoare  to  make  malt  for 
them  by  commission  at  a  profit  of 
four  shillings  per  quarter  or  into 
any  other  contract  whatever  with 
the  said  Messieurs  Hoare,  to  the 
great  damage  and  deception  of  the 
said  Joseph  Irving  to  the  evil  ex- 
ample of  all  others  in  the  like  case 
offending  against  the  form  of  the 
statute  in  such  case  made  and 
provided  and  against  the  peace  of 
our  lady  the  Queen  her  Crown 
and  dignity. 

2.  And  the  jurors  aforesaid  upon 
their   oath    aforesaid    do    further 
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The  female  prisoner  was  acquitted  during  the  trial. 
The  male  prisoner  was  convicted  upon  the  three  first 
counts  of  the  indictment,  and  sentenced  to  be  impri- 
soned to  hard  labour  iu  the  House  of  Correction  at 


1857. 

Watson's 

Case. 


present  that  the  said  Robert  Wat- 
son and  Mary  Watson  on  the  said 
18th  day  of  February  in  the  year 
of  our  Lord  1857  unlawfully  know- 
ingly and  designedly  did  falsely 
pretend  to  the  said  Joseph  Irving 
that  he  the  said  Robert  Watson 
then  occupied  a  malting  office  at 
the  Hythe  near  Colchester  and  that 
he  was  then  making  malt  for  Mes- 
sieurs Hoare  at  such  malting  house 
by  means  of  which  said  false  pre- 
tences they  the  said  Robert  Watson 
and  Mary  Watson  did  then  unlaw- 
fully obtain  from  the  said  Joseph 
Irving  five  hundred  pounds  of  the 
money  of  him  the  said  Joseph  Irv- 
ing with  the  intent  thereby  then  to 
defraud  whereas  in  truth  and  in 
fact  the  said  Robert  Watson  did  not 
then  occupy  any  malting  office  at 
the  Hythe  near  Colchester  nor  was 
he  then  making  malt  there  or  else- 
where for  Messieurs  Hoare,  to  the 
great  damage  and  deception  of  the 
said  Joseph  Irving  to  the  evil  ex- 
ample of  all  others  in  the  like  case 
offending  against  the  form  of  the 
statute  in  such  case  made  and 
provided  and  against  the  peace  of 
our  said  lady  the  Queen  her 
Crown  and  dignity. 

3.  And  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further 
present  that  the  said  Robert  Wat- 
son and  Mary  Watson  on  the  said 
18  th  day  of  February  in  the  year 
of  our  Lord  1857  unlawfully  know- 
ingly and  designedly  did  falsely 
pretend  to  the  said  Joseph  Irving 
that  the  average  sale  of  porter  by 
the  said  Robert  Watson  was  from 
thirty  to  forty  barrels  per  week  on 


which  sales  there  was  a  profit]  of 
twenty  pounds  ten  shillings  and 
that  the^average  sales  in  oil  cake 
amounted  to  ten  tons  per  week  and 
that  the  average  profit  from  such 
last  mentioned  sales  was  ten 
pounds  per  week  by  means  of 
which  false  pretences  they  the  said 
Robert  Watson  and  Mary  Watson 
did  then  unlawfully  obtain  from 
the  said  Joseph  Irving  the  sum  of 
five  hundred  pounds  of  the  money 
of  him  the  said  Joseph  Irving  with 
intent  thereby  then  to  defraud 
whereas  in  truth  and  in  fact  the 
average  sale  of  porter  by  the  said 
Robert  Watson  was  not  from  thirty 
to  forty  barrels  per  week  nor  was 
there  on  such  sales  a  profit  of 
twenty  pounds  ten  shillings  nor 
did  the  average  sales  in  oil  cake 
amount  to  ten  tons  per  week  nor 
was  the  average  profit  from  such 
last  mentioned  sales  ten  pounds 
per  week,  to  the  great  damage  and 
deception  of  the  said  Joseph  Irving 
to  the  evil  example  of  all  others  in 
the  like  case  offending  against  the 
form  of  the  statute  in  such  case 
made  and  provided  and  against  the 
peace  of  our  said  lady  the  Queen 
her  Crown  and  dignity. 

4.  And  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  pre- 
sent that  on  the  said  18th  day  of 
February  in  the  year  of  our  Lord 
1857  the  said  Robert  Watson  and 
Mary  Watson  did  falsely  pretend 
to  the  said  Joseph  Irving  that  he 
the  said  Robert  Watson  had  there- 
tofore entered  into  a  contract  with 
Messieurs  Hoare  and  Company  the 
great  brewers  to  make  malt  for 
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Bury  Saint  Edmunds  for  six  calendar  months ;  but, 
upon  application  on  behalf  of  the  prisoner  for  a  case 
for  the  decision  of  the  Court  of  Criminal  Appeal, 
upon  the  ground  that  it  was  a  matter  which  ought  to 


them  by  commission  at  a  profit  of 
four  shillings  per  quarter  and  that 
he  the  said  Robert  Watson  then 
occupied  a  malting  office  at  the 
Hythe  near  Colchester  where  he  was 
then  making  malt  for  Messieurs 
Hoare  and  Company  at  such  malting 
house  under  such  contract  and 
that  the  average  weekly  profit 
arising  from  the  sale  of  porter 
and  oil  cake  by  the  said  Robert 
Watson  was  thirty  pounds  ten 
shillings  by  means  of  which  said 
false  pretences  they  the  said  Ro- 
bert Watson  and  Mary  Watson  did 
then  unlawfully  obtain  from  the 
said  Joseph  Irving  the  sum  of  five 
hundred  pounds  of  the  monies  of 
him  the  said  Joseph  Irving  with 
intent  thereby  to  defraud  whereas 
in  truth  and  in  fact  the  said  Ro- 
bert Watson  had  not  theretofore 
entered  into  any  contract  with  the 
said  Messieurs  Hoare  and  Company 
to  make  malt  for  them  by  commis- 
sion at  a  profit  of  four  shillings  per 
quarter  nor  had  the  said  Robert 
Watson  entered  into  any  contract 
whatever  with  the  said  Messieurs 
Hoare  and  Company  to  make  malt 
for  them  on  any  terms  whatever 
and  whereas  also  in  truth  and  in 
fact  the  said  Robert  Watson  did 
not  then  occupy  nor  had  he  at  any 
former  time  occupied  any  malting 
house  at  the  Hythe  near  Colchester 
nor  was  he  then  making  malt  at 
such  malting  house  or  at  any  other 
malting  house  whatever  for  the  said 
Messieurs  Hoare  and  Company 
under  such  contract  or  under  any 
contract  whatever  with  the  said 
Messieurs  Hoare  and  Company  and 


whereas  also  in  truth  and  in  fact 
the  average  weekly  profit  arising 
from  the  sale  of  porter  and  oil  cake 
by  the  said  Robert  Watson  was  not 
thirty  pounds  ten  shillings,  to  the 
great  damage  and  deception  of  the 
said  Joseph  Irving  to  the  evil  ex- 
ample of  all  others  in  the  like  case 
offending  against  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided and  against  the  peace  of  our 
said  lady  the  Queen  her  Crown 
and  dignity. 

S.  And  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further 
present  that  on  the  said  18th  day 
of  February  in  the  year  of  our  Lord 
1857  the  said  Robert  Watson  and 
Mary  Watson  did  falsely  pretend 
to  the  said  Joseph  Irving  that  the 
said  Robert  Watson  had  heretofore 
entered  into  a  contract  with  Mes- 
sieurs Hoare  and  Company  the 
great  brewers  to  make  malt  for 
them  by  commission  at  a  profit  of 
four  shillings  per  quarter  and  that 
he  the  said  Robert  Watson  then 
occupied  a  malting  office  at  the 
Hythe  near  Colchester  where  he  was 
then  making  malt  for  Messieurs 
Hoare  at  such  malting  house  under 
such  contract  and  that  the  average 
weekly  profit  arising  from  the  sale 
of  porter  and  oil  cake  by  the  said 
Robert  Watson  was  thirty  pounds 
ten  shillings  by  means  of  which 
said  false  pretences  they  the  said 
Robert  Watson  and  Mary  Watson 
did  then  unlawfully  obtain  from 
the  said  Joseph  Irving  the  sum 
of  twenty  pounds  of  the  monies 
of  him  the  said  Joseph  Irving 
with  intent  thereby  then  to  defraud 
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have  been  decided  by  a  civil  action  and  not  to  have       1857. 
been  made  the  subject  of  a  criminal  prosecution,  the    Watson.s 
Court  respited  the  judgment  upon  the  defendant  find-       Case. 
ing  bail,  himself  in  100?.  and  two  sureties  in  100/. 
each,  upon  condition  that  he  appear  and  render  him- 
self when  called  upon. 

The  evidence  upon  which  the  jury  were  called  upon 
to  decide,  as  entered  in  my  notes,  was  as  follows : 

The  Evidence  from  Chairman's  Notes. 

Joseph  Irving. — I  am  a  clergyman  of  the  Church  of 
England  and  prosecutor.  On  January  31st  I  saw  an  adver- 
tisement in  the  Times.  "  Partnership. — Wanted  a  partner, 
who  can  command  a  moderate  amount  of  capital  to  join  an 
established  mercantile  business  in  the  country,  of  gentle- 
manly character.  No  one  need  apply  who  cannot  give  first 
class  references,  as  the  respectability  of  the  party  making 
application  is  more  the  object  of  the  advertiser  than  capital. 
Address,  post-paid,  to  Beta,  Post-office,  Colchester,  Essex." 

I  answered  it,  and  requested  particulars  of  the  partnership* 
to  be  directed  to  Dr.  Irving,  Hill  Road,  St.  John's  Wood, 
London. — February  3rd,  1857,  received  a  letter  from  Watson. 

whereas  in  truth  and  in  fact  the  whatever  for  the  said  Messieurs 

said  Robert  Watson  had  not  here-  Hoare  and  Company  under  such 

tofore  entered    into  any   contract  contract    or    under  any  contract 

with  the  said  Messieurs  Hoare  and  whatever  with  the  said  Messieurs 

Company  to  make   mall  for  them  Hoare  and  Company  and  whereas 

by  commission  at  a  profit  of  four  also    in    truth    and    in    fact    the 

shillings  per  quarter  nor  had  the  average  weekly  profit  arising  from 

said  Robert  Watson  entered  into  the  sale  of  porter  and  oil  cake  by 

any  contract  whatever    with   the  the  said   Robert  Watson  was  not 

said  Messieurs  Hoare  and  Company  thirty  pounds  ten  shillings,  to  the 

to  make  malt  for  them  on   any  great  damage  and  deception  of  the 

terms  whatever  and  whereas  also  said  Joseph  Irving  to  the  evil  ex- 

in  truth  and  in  fact  the  said  Robert  ample  of  all  others  in  the  like  case 

Watson  did  not  then  occupy  nor  made  offending  against  the  form 

had  he  at  any  former  time  occupied  of  the  statute  in  such  case  made 

any  malting  house   at  the  Hythe  and  provided  and  against  the  peace 

near  Colchester  nor  was  he  then  of  our  lady  the  Queen  her  Crown 

making  malt  at  such  malting  house  and  dignity, 
or  at    any  other    malting    house 
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1857.  "  Wiston  House,  Wiston,  Suffolk, 

Watson's  "February  3rd,  1857. 

Case.  "  Sir, — I  received  your  letter  in  answer  to  my  advertise- 

ment, addressed  to  Beta,  P.  O.,  Colchester.  My  business  is 
that  of  a  country  merchant,  and  my  object  is  to  receive  a 
gentleman  into  my  business  who  will  unite  with  me  in  the 
general  duties  of  the  same  and  coincide  in  the  management, 
&c,  &c,  which  is  conducted  without  risk.  My  connexion 
very  old  established,  and  the  profits  very  considerable,  and 
done  principally  for  cash.  My  customers  are  amongst  the 
first  farmers  in  the  county.  I  make  large  sales  in  Unseed 
and  rape  cakes,  &c,  &c,  for  agricultural  purposes,  and  do 
considerably  with  two  of  the  first  brewers  in  London  in  stout 
and  porter,  which  I  supply  wholesale  to  private  families.  The 
calling  is  considered  gentlemanly  and  not  of  a  sedentary 
character,  the  principal  part  of  my  time  being  occupied  in 
riding  round  amongst  my  connexion  and  in  attending  different 
markets,  where  I  make  sales  and  receive  my  assets ;  and  nbw 
as  to  capital. 

"  I  am  in  excellent  credit  and  have  ample  capital  to  con- 
duct my  business ;  therefore,  the  amount  that  you  can  com- 
mand will  only  be  a  secondary  consideration  if  we  can  agree 
on  other  points;  but  I  hope  you  will  not  hesitate  to  state 
what  amount  you  have  at  liberty.  I  think  we  cannot  fully 
understand  each  other  without  an  interview ;  and  as  it  is  pro- 
bable I  shall  be  in  London  within  a  week  or  ten  days,  if  you 
think  further  of  the  matter,  I  propose  that  you  shall  call 
upon  me  at  the  Four  Swans  Hotel,  Bishopgate  Street,  London. 
This  will  give  us  both  an  opportunity  of  judging  as  to  a 
probability  of  a  partnership.  I  will  let  you  know  upon  what 
day  upon  hearing  from  you  again.  I  am,  sir,  yours  most 
obediently, 

"R.  Watson." 

I  went  to  the  Four  Swans  on  February  13th,  about  eleven 
in  the  morning. —  Watson  was  there. — He  stated  he  had  an 
order  from  Hoares  to  make  as  much  malt  as  he  could  for 
them. 

Hoares  were  large  brewers  in  London. 

The  contract  was  worth  2000/.  a  year  at  least. 
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He  said  he  had  ample  capital  to  carry  on  the  business,  and        ]  857. 
his  credit  was  as  good  as  any  man  could  have.  Watson's 

He  said  he  did  not  want  the  money  to  carry  on  the  business ;         Case. 
he  had  plenty  of  capital ;  but  he  wished  my  money  to  give  me 
an  interest  in  the  business. 

He  said  the  profit  was  4s.  per  quarter. 
He  asked  what  amount  of  capital  I  had. — I  said  500/. ; 
and  if  the  business  was  as  he  stated  I  had  no  objection  to 
advance  500/.  or  1000Z.  more. 

He  also  stated  he  had  a  porter  business,  the  particulars  of 
which  he  would  give  me  at  Wiston. — I  made  an  appointment 
to  go  on  the  17th. 

Mrs.  Watson  was  present  at  the  latter  part  of  the  conver- 
sation.— She  said  they  had  the  malting  with  the  Messrs. 
Hoares,  and  also  a  large  porter  business. 

I  went  to  Wiston  House,  Nay  land,  on  the  17th.  On  the 
morning  of  the  18th  Watson  took  out  a  letter  wbich  he  said 
was  from  Hoares  and  the  contract  to  make  malt ;  that  it  con- 
tained the  terms  he  had  told  me  in  London. — Mrs.  Watson 
was  in  the  room. — He  produced  a  sample  of  malt  which  he 
said  was  what  he  was  making  at  the  Hythe,  Colchester., — He 
said  he  was  going  to  buy  a  large  quantity  of  wood  for  his 
malting  at  Hythe. — That  he  had  heard  Mr.  Robinson  had 
wood  to  sell  at  Hadleigh,  which  would  cost  500/.  at  least,  and 
that  he  intended  to  buy  it ;  that  he  was  looking  out  for  two  or 
three  maltings,  and  was  going  to  ask  his  friend  Postans  to  get 

them. 

Statement  given  me  by  Mrs.  Watson. 

"  Average  sales,  from  30  to  40  barrels  per  week. 
"  Calculate  two-thirds  for  the  family  trade,  and  one-third 
for  the  hotel  keeper. 

"  For  the  family  trade,  20  barrels  or  40  kilderkins. 

"  40  kilderkins]  at  a  profit  of  9s.  per  kildn.    £18     0    0 

"  10  barrels,  at  a  profit  of  5s.  per  barrel      .       2  10    0 

£20  10    0 


"Average  sales  in  oil-cake  amount  to  10  tons  per  week, 
average  profit  1/.  per  ton. 

"  Profit  on  10  tons ^1°     °    ° 

"  Profit  on  porter 20  10     ° 

j£30  10     0" 
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1857.  Watson  was  not  in  the  room  when  the  paper  was  given  me, 

p~  but  came  in  immediately. 

Case."  S        The  money  passed  before  Mrs.  Watson  gave  me  this.    I 
believed  representations  made  by  both  the  defendants. 

I  paid  201.  because  I  really  believed  the  contract  with 
Messrs.  Hoare  was  true. 

This  was  my  sole  reason. 

Mrs.  Watson  gave  me  the  agreement. — I  saw  her  write  it. 
It  was  not  stamped  then. 

I  had  paid  the  20/.  before  that  agreement  was  written. — 
Watson  was  in  and  out. — He  gave  no  directions. — We  both 
signed  it. 

"  Memorandum  of  agreement  made  this  18th  day  of  Fe- 
bruary, 1857,  between  Joseph  Irving,  Hill  Road,  St.  John's 
Wood,  London,  and  R.  Watson,  merchant,  Wiston,  Suffolk. 
It  is  now  agreed  that  in  consideration  of  R.  Watson  admit- 
ting /.  Irving  into  his  business  and  giving  him  one-half  share 
of  the  profits  of  the  same,  Joseph  Irving  will  advance  the  sum 
of  500/.,  20/.  to  be  paid  on  the  signing  of  this  agreement, 
and  a  further  sum  of  380/.  to  be  paid  within  four  days  from 
the  signing  of  this  agreement,  and  a  further  sum  of  100/.  to 
be  paid  on  the  25th  of  March  next.  And  it  was  also  clearly 
and  distinctly  understood  that  the  said  R.  Watson  and  /. 
Irving  will  give  their  whole  time  and  attention  to  promote 
the  interest  and  general  benefit  of  the  same. — Signed  this 
18th  day  of  February,  1857. 

"Witness,  \  " R.  Watson. 

"  Mary  Watson.      /  "  /.  Irving." 

I  parted  with  my  money  on  the  faith  of  their  representa- 
tions. 

I  bought  a  house  at  Stratford,  seven  miles  from  Nayland. 
I  should  not  have  bought  it  but  from  their  representations. — 
I  never  went  to  live  there. 

I  was  backwards  and  forwards  to  London  till  May  16th. — 
On  the  7th  of  May,  Watson  repeated  that  the  profits  were 
very  large. 

I  never  could  get  sight  of  the  books,  nor  did  I  ever  get 
any  money. 

There  was  very  little  business  carried  on. — I  bought  the 
house  of  Postans. 

May  13th  was  the  first  day  I  had  any  idea  the  business 
was  a  rotten  concern. 
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Went  to  Harris  with  Posbans.—  Watson  told  me  he  dealt        1857. 
with  Harris  for  oil  cake.  

May  16th  went  to  Watson's  house.— I,.  Postans  and  Robin-    WcIse.NS 
son  saw  Watson  first. 

Watson  stated  he  would  not  say  anything  unless  in  the  pre- 
sence of  his  solicitor. 

He  said  he  had  no  capital;  he  had  credit,  and  he  con- 
sidered that  capital. 

He  said  his  porter  trade  was  a  very  good  one,  and  he  did  a 
great  deal  of  business. 

He  shortly  after  went  away. — He  did  not  return  for  some 
hours. — We  waited. — Mrs.  Watson  begged  us  to  wait. 

Mr.  Robinson  said  she  must  be  careful  what  she  said,  as 
both  she  and  her  husband  had  rendered  themselves  liable  to 
a  criminal  prosecution. — She  said  she  was  very  sorry  for  the 
part  she  had  taken  in  it,  that  they  had  both  duped  me,  and 
there  was  very  Httle  business — that  only  50Z.  of  porter  had 
been  bought  since  the  beginning  of  the  year,  that  Watson 
kept  no  books,  and  had  none,  and  that  any  entries  that  were 
made  of  the  business  were  made  by  herself;  she  said  over 
and  over  again,  could  there  not  be  some  arrangement  entered 
into  ? — When  Watson  came  back,  she  said  for  what  he  had 
done  to  me  he  ought  to  go  down  on  his  knees  and  beg  my 
pardon. —  Watson  said  I  do  beg  his  pardon. 

The  money  I  paid  was  my  own  dividend  from  the  British 
Bank. 

[Cross-examined  for  Watson.]  —  A  clergyman. — Twenty 
years. — No  preferment. 

I  am  married. 

Never  answered  advertisements  before. 

I  assumed  the  name  of  Df.  Irving,  as  the  advertiser 
assumed  that  of  Beta, 

It  was  four  or  five  weeks  before  I  told  Watson  I  was  a 
clergyman. — I  passed  as  Mr.  Irving. — A  considerable  time 
after  I  was  introduced  to  Postans  as  Watson's  partner  at  my 
request;— My  attention  was  not  called  to  any  particular 
business  (Letter,  February  3rd.) — A  merchant's  business. — 
Nothing  about  malting.—  Watson  stated  at  the  Four  Swans 
the  profit  was  2000Z.  a  year. — I  did  suppose  I  was  to  receive 
100CW.  a  year  for  the  payment  of  500J.— He  said  he  wanted 
my  money  to  give  me  an  interest  in  the  business. — It  was 
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1 857.       to  be  at  his  bankers  to  add  to  his  other  capital. — I  paid  the 
500/.  to  give  me  an  interest  in  the  business. 


Watson's 

Case.  I  would  have  nothing  to  do  with  selling  the  porter — my 

business  was  with  the  malting,  but  I  was  to  receive  the 
profits. — I  knew  nothing  of  making  malt. — I  was  to  super- 
intend generally. 

I  was  to  receive  1000/.  a  year,  so  he  said,  and  so  I 
believed  it. 

I  was  on  friendly  terms  with  the  Watsons. — Went  out 
together. 

I  was  never  allowed  to  go  by  myself,  or  I  should  have 
found  out  there  were  no  maltings. 

In  February  I  made  enquiries. —  Watson  said  he  had 
finished  malting  and  sold  his  malt. — He  told  me  there  would 
be  a  good  deal  made. 

I  did  not  ascertain  because  I  never  doubted  his  word. — At 
Watson's  request  I  bought  a  house  for  1400/. — It  is  not  paid 
for. — Have  been  offered  1001.  more  than  I  gave.— I  don't 
know  Harrison. — I  have  written  to  him — first,  shortly  after 
May  7th. 

I  expected  the  profits  would  be  divided  in  August,  and 
would  be  considerable. 

I  expected  an  appointment  to  a  grammar  school  at 
Wisbeach. — I  did  not  accept  it. 

I  expected  Harrison  to  give  me  300/.  making  800/.,  when 
I  knew  the  thing  was  not  as  represented. — I  withdrew  my 
letter. — I  would  not  deceive  any  man. — When  the  sample  of 
malt  was  produced,  Watson  first  said  it  was  made  by  himself, 
then  he  said  it  was  made  by  Brown,  of  Nayland. — He  never 
gave  me  the  letter,  but  appeared  to  read  from  it. — I  did  not 
ask  for  it. — I  believed  what  he  said. 

[Cross-examined  for  Mary  Watson.  J — I  wrote  on  the  same 
day,  January  31st.— Eighteen  days  after  concluded  the 
bargain. 

I  paid  500/.  in  expectation  of  receiving  1000/.  a  year,  by 
half-yearly  payments.— I  was  to  get  500/.  back  in  six  months, 
and  then  1000/.  a  year. 

I  was  ready  to  do  anything. 

I  did  nothing. — I  spent  two  months  backwards  and  for- 
wards.—I  offered  to  do  anything  in  the  office— to  write 
letters. 
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I  bought  a  gig  to  go  about.— Always  at  Watson's  house.—       1857. 
Never  made  any  compensation  to  Watson.  — 

Watson  told  me  they  malted  all  the  year.— I  learned  they  ^'m.*'' 
did  not  malt  in  hot  weather.  Did  not  ask  to  look  at  the 
books  before  I  entered  the  partnership.  The  malting  was  my 
temptation— Porter  of  secondary  importance — Went  to  the 
house  about  midday— it  was  cold— did  not  go  out  on  the 
17th  February. 

Conversation  begun  by  Watson  producing  the  letter  from 
Hoare.—I  did  not  say  I  am  perfectly  satisfied.— I  said  I 
would  enter  into  the  partnership. — I  asked  if  money  was 
usual  to  pass— he  said  yes.  I  handed  30/. — I  did  not  pay 
the  100/.  till  April  27th. 

Not  any  suspicion  crossed  my  mind  till  after  May  7th. 
Wrote  to  Harrison  8th  or  9th  May. 

Slept  at  Watson's  May  16th — brought  back  Postans  and 
Robinson — did  not  part  with  Mrs.  Watson  on  friendly  terms. 
We  wanted  Watson  to  prove  there  really  was  a  business. — I 
did  not  state  I  had  any  criminal  charge  against  him. 

Robinson  went  to  Nayland.  Watson  was  tipsy  when  he 
returned. — We  agreed  he  was  not  in  a  fit  state  to  be  spoken 
to.— Mrs.  Watson  was  greatly  distressed,  in  tears.  The  me- 
morandum was  given  to  me  as  a  finished  memorandum. — She 
did  not  say  it  should  be  so  many  barrels  per  month  and  not 
per  week,  in  my  presence. 

[Re-examined.] — Watson  knew  I  was  going  to  write  to 
Harrison. — I  did  write  to  Harrison — after  May  16th  I 
withdrew  my  letter. 

I  then  believed  the  business  was  well  worth  what  I  asked, 
and  believed  in  the  statements  of  Watson  and  Mrs.  Watson. 

My  eyes  were  opened  on  the  16th. —  Watson  and  Mary 
Watson,  both  said  I  had  been  duped. 

I  have  refused  to  see  the  parties. 

I  have  a  son  twenty  years  of  age. — I  intended  the  business 
for  him. 

I  really  believed  I  should  get  the  income. — I  paid  the 
money  to  his  private  account  as  a  premium. 

Frederic  Woodbridge. — Partner  with  Messrs.  Hoare. 

There  was  a  treaty  for  contract,  but  never  carried  out,  with 
Watson  and  Hurle — None  on  the  31st  January. 

None  with  Watson. 

VOL.  I.  D    D 
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1857.  After  January  had  an  interview  with  Watson. — He  was 

—  drunk.     Never  any  transaction  in  malt  and  barley. 

Case.N  S         [Cross-examined.] — We  had  a  business  transaction  with 
Watson  and  Hurle  for  porter,  95/. 

Watson  proposed  to  become  agent. — It  was  stopped,  as  on 
the  10th  February  we  refused  to  send  an  order. 

Richard  Postans,  farmer.  Shelly,  Nayland.] — Watson  and 
Mrs.  Watson  came  over — introduced  Irving  as  purchaser  of 
a  house  I  had  to  sell— arranged  for  1400/. — Irving  to  make 
improvements,  which  are  now  going  on. — I  have  been  in  their 
company  since  I  heard  about  the  partnership. —  Watson  said 
he  had  entered  into  a  contract  to  make  malt  for  Hoares. — 
He  took  out  a  paper  which  he  said  was  a  contract  to  make 
malt,  and  would  bring  him  in  2000/.  a  year. — I  saw  some- 
thing which  he  took  from  his  pocket. —  Watson  said  he  would 
buy  all  the  wood  he  had  in  Justice  Wood. — He  said  he  was 
carrying  on  two  maltings,  and  wanted  three  more. — This  was 
March. — I  should  say  not  the  season  to  hire  maltings— After 
I  knew  Irving  was  partner  I  cautioned  him. 

May  16th. — Went  with  Irving  and  Robinson  to  Watson's. 
I  saw  a  paper,  the  statement. — Mrs.  Watson  said  it  was  a 
true  account. — I  said  the  whole  calculation  was  carried  out 
for  the  year. — Mrs.  Watson  said  she  was  not  aware  it  was 
carried  out — she  intended  so  much  per  month  instead  of  so 
much  per  week — she  did  not  know  she  had  carried  it  out. 

Asked  Watson  for  books  and  agreements. — He  did  not 
produce  anything,  he  went  away. — Mrs.  Watson  begged  us  to 
stay,  as  she  was  very  anxious  the  thing  should  be  settled  and 
the  books  shown — she  was  in  tears  a  good  part  of  the  after- 
noon— she  said  they  had  together  wronged  Mr.  Irving. — 
Watson  came  home  in  the  evening  intoxicated. — Mrs.  Watson 
said  she  had  begged  Mr.  Irving's  pardon  for  what  they  had 
done,  and  recommended  him  to  do  the  same,  which  he  did. 

[Cross-examined  for  Watson.]  — Watson  said  the  profit  was 
4*.  per  quarter— It  was  the  wrong  season  to  hire  maltings. — 
Maltings  begin  in  September  and  end  in  Jpril.—Re  could 
not  want  them  for  that  season. 

When  we  were  at  Watson's,  he  said  he  would  do  nothing 
without  the  lawyer. 

[Cross-examined  for  Mrs.  Watson.]— I  am  not  sure  if 
Irving  was  present  when  Mrs.  Watson  said,  "I  did  not  know 
I  had  carried  it  out." 


CROWN  CASES  RESERVED.  359 

I  think  he  was. — I  think  all  were  there. — I  don't  remember       1857. 
who  produced  the  statements.  ~^  7~ 

Robinson,  attorney  for  prosecution. — Offers  have  been  Case. 
made  to  compromise  the  matter  and  refused.  I  was  at  Wat- 
son's with  Irving  and  Postans. —  Watson  was  there. — I  re- 
quested to  see  the  hooks  and  the  name  of  his  attorney  before 
I  entered  on  business. — I  gave  Watson  the  names  of  several 
attorneys. 

Watson  said  if  I  consult  any  one  it  will  be  Mr.  Gooday. — 
I  said  I  feared  they  had  brought  themselves  within  the  crimi- 
nal law  and  I  must  decline  any  negociation. —  Watson  left  the 
room  and  said  he  would  be  back. — This  was  twelve  o'clock. — 
He  came  back  about  six  in  the  evening. — Mrs.  Watson  said, 
pray  stay  till  my  husband  returns. — I  went  out. — I  waited  in 
the  garden. — Returned  about  half-past  four. — Walked  with 
Mr.  Irving. — Mrs.  Watson  fetched  us  in. — I  said  I  beg  you  to 
say  nothing  in  the  absence  of  your  husbands — Mrs.  Watson 
said,  since  the  contract  was  signed  5(K.  would  cover  all  the 
property  purchased  since  the  partnership.  —  Watson  said  no, 
my  business  is  worth  500Z.  a  year. — Mrs.  Watson  said  it  was 
entirely  a  misrepresentation  by  Watson,  and  that  she  had  also 
been  the  instrument  in  deceiving  Mr.  Irving  —she  was  liable 
to  be  prosecuted  with  her  husband— it  was  the  greatest  trial 
she  had  ever  had  to  encounter,  and  had  been  betrayed  by  her 
husband — we  will  make  the  best  offer  we  can  to  settle  it. 
A  verdict  of  Not  guilty  was  taken  against  Mary  Watson. 
Evidence  was  then  given  that   Watson  did  not  occupy  a 
malting  office  at  the  Hythe. 

Joseph  Irving.— Watson  acknowledged  having  received  the 
380/.,  and  since  the  100Z. 

Verdict.— Robert  Watson,  Guilty  on  the  first,  second  and 
third  counts;  and  Not  guilty  on  the  fourth  and  fifth. 

Sentence.— Six  calendar  months  hard  labour.  Judgment 
respited  on  defendant  finding  sureties,  himself  in  100/.  and 
two  sureties  in  100Z.  each,  conditioned  to  appear  and  render 
himself  when  called  upon. 

The  Chairman,  in  summing  up  to  the  jury,  after 
reading  the  whole  evidence  and  making  some  remarks 
on  the  testimony  of  the  different  witnesses,  told  them 
that  if  they  believed  the  account  given  by  Irving  of 
the  matter  they  would  find  Robert  Watson  guilty. 

D  d  2 
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1857.  The  Court  therefore   requests  the   opinion  of  the 

Watson>8    Court  of  Criminal  Appeal   whether  the   conviction 
Case-       can  be  supported. 

This  case  was  argued  on  21st  November,  1857, 
before  Cockburn  C.  J.,  Erxe  J.,  Williams  J., 
Crompton  J.  and  Channell  B. 

Bulwer  appeared  for  the  prisoner  ;  no  counsel 
appeared  for  the  Crown. 

Bulwer,  for  the  prisoner.  The  question  is  raised  on 
the  three  first  counts  of  the  indictment. 

Cockburn  C.  J. — How  was  it  put  to  the  jury? 
The  aggregate  of  the  pretences  alleged  in  these  counts 
may  have  induced  the  prosecutor  to  part  with  his 
money  ;  but  instead  of  being  put  into  one  count  they 
are  subdivided  and  split  up.  Each  pretence  forms 
the  subject  of  a  distinct  and  separate  count,  and  in 
each  count  the  money  is  alleged  to  have  been  obtained 
by  the  particular  pretence  mentioned  therein  ;  and  as 
these  pretences  are  all  made  in  the  course  of  one 
transaction  it  is  difficult  to  say  on  which  the  jury 
believed  the  prosecutor  acted. 

Bulwer.  The  chairman,  after  reading  the  evidence 
and  making  some  observations  to  the  credit  of  the 
witnesses,  told  the  jury  that  if  they  believed  the 
account  given  by  the  prosecutor  they  would  find  the 
prisoner  guilty  on  the  three  first  counts. 

Crompton  J. — If  the  money  was  obtained  by  a 
mere  fraud,  and  not  received  by  the  prisoner  as  a 
partner  in  the  concern,  the  conviction  might  be  right ; 
but  that  question  was  not  left  to  the  jury. 

Bulwer.  The  general  effect  of  the  evidence  is  that 
the  prisoner  exaggerated  the  nature  and  extent  of  the 
business,  and  thereby  induced  the  prosecutor  to  enter 
into  partnership  with  him  ;  and  this  raises  the  ques- 
tion whether  it  can  be  said  that  the  money  which 
the  prosecutor  thereupon  advanced  to  the  capital  of 
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the  concern   was  obtained   by   the   prisoner  by   false       1857. 
pretences.     It  is  contended  that  there  has  been  no    Watson.s 
obtaining  of  the  money  within  the  meaning  of  the        Case- 
statute,  for  the  prosecutor  did  not  part  with  the  control 
over  the  money. 

Cockburn  C.  J. — If  there  was  a  partnership  the 
prosecutor  never  parted  with  the  money  in  the  sense 
contemplated  by  the  statute,  for  he  still  had  a  joint 
interest  in  it ;  and  there  certainly  is  a  primd  facie 
case  of  partnership. 

Crompton  J. — The  question  should  have  been 
put  to  the  jury  whether  the  representations  of  the 
prisoner  were  merely  an  exaggeration  of  the  amount 
of  business  he  was  doing  or  a  total  fiction.  I  should 
be  unwilling  to  hold  that  the  mere  exaggeration  of 
the  profits  of  a  business  by  a  seller  is  indictable. 

Bulwer  read  some  letters  which  were  not  inserted 
in  the  case,  but  which  were  admitted  by  Dasent,  who 
was  counsel  for  the  prosecution  at  the  sessions,  and 
was  now  in  Court,  to  have  been  given  in  evidence  at 
the  trial.  The  effect  of  the  letters  was  to  show  that 
the  prosecutor  recognised  and  acted  upon  the  partner- 
ship by  endeavouring  to  dispose  of  his  interest  in  the 
concern. 

Cockburn  C.  J The  question  submitted  to  us  is, 

whether  the  jury,  if  they  believed  the  evidence,  were 
bound  to  find  the  prisoner  guilty.  We  are  of  opinion 
that  they  were  not,  and  consequently  that  this  verdict 
cannot  stand.  It  appears  that  the  prosecutor,  by 
certain  representations  made  to  him  by  the  prisoner 
as  to  his  business,  customers,  and  profits,  was  induced 
to  enter  into  partnership  with  the  prisoner,  and  to 
advance  the  sum  of  500Z.  as  part  of  the  capital  of  the 
concern.  Now  I  am  far  from  saying  that  where  a 
party  is  induced  by  false  pretences  to  enter  into  a 
partnership  and  to  advance  money,  the  allegations 
being  altogether  fraudulent  and  false,  or  colourable 
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1857.      merely,  he  might  not  have  ground  for  maintaining 
Watson's   an  indictment  for  obtaining  the  money  by  false  pre- 

Case-  tences,  or  from  saying  that  he  might  not  rescind  a 
contract  obtained  by  fraud.  But  I  am  clearly  of 
opinion,  that  if  he  does  enter  into  the  contract  of 
partnership  and  does  not  rescind  it,  and  advances 
money  as  part  of  the  capital  of  the  concern,  he  has 
not  parted  with  his  money  within  the  meaning  of  the 
statute  ;  because,  being  a  partner,  he  is  still  interested 
in  that  money.  Whether,  in  this  case,  Mr.  Irving 
might  or  might  not  have  rescinded  this  partnership  is 
another  question ;  but  instead  of  doing  so,  he  treated 
it  as  an  existing  partnership,  advanced  money  as  part 
of  the  capital,  and  afterwards  endeavoured  to  dispose 
of  his  interest  in  the  concern. 

Erle  J I  concur  in  the  opinion  expressed,  and 

on  the  same  grounds.  I  am  obliged  to  conclude, 
upon  the  evidence  before  us,  that  there  was  a  real 
partnership,  which  was  assented  to  for  some  time  by 
the  prosecutor.  I  am  not  aware  of  any  cases  in  which 
it  is  held  that  money  advanced  to  a  concern  by  one  of 
the  partners  in  it  can  be  treated  as  money  obtained  by 
another  partner  by  false  pretences.  I  wish  to  guard 
myself  against  the  notion,  that  in  no  case  of  a  part- 
nership obtained  by  fraud  and  money  advanced,  as 
where,  for  instance,  the  whole  thing  was  a  pretence, 
and  the  party  always  intended  to  obtain  and  appro- 
priate the  money,  an  indictment  under  the  statute 
might  not  He ;  and  on  the  other  hand,  I  would  guard 
myself  against  being  supposed  to  say  that  such  an 
indictment  could  be  sustained  upon  mere  exaggerated 
representations  as  to  the  profits  of  a  concern.  I  am 
aware  of  the  difficulty  of  drawing  the  line ;  but,  at  all 
events,  in  this  case  there  was  no  obtaining  of  the 
money  within  the  meaning  of  the  statute. 

Williams  J. — I  am  of  the  same  opinion.    The  only 
point  of  law  reserved  for  our  consideration  is,  whether, 
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in  every  possible  and  conceivable  view  of  the  evidence       1857. 
by  the  jury,  they  were  bound  to  return  a  verdict  of  ~watson's 
guilty,  and  I  think  they  were  not.  Caae- 

Crompton  J. — I  quite  agree  with  my  brother 
Williams,  that  the  question  put  to  us  is  as  he  has 
stated  it.  No  doubt  other  questions  might  have  been 
raised  in  this  case,  but  the  direction  to  the  jury  was, 
that  if  they  believed  the  evidence  of  Irving  they  must 
find  the  prisoner  guilty.  There  were  grave  matters 
which  might  have  been  submitted  to  the  jury.  They 
might  have  been  asked  whether  the  defendant  carried 
on  any  real  trade  ;  but,  if  the  whole  story  of  the  trade 
was  not  a  fiction,  I  should  be  strongly  inclined  to 
think  a  mere  misrepresentation  as  to  the  number  of 
barrels  of  beer  sold  would  not  be  within  the  statute. 
'  Channell  B.— I  also  think  that  this  conviction 
cannot  be  sustained.  There  was  evidence  to  show 
that  there  was  a  partnership,  not  repudiated  but 
affirmed.  Assuming  there  to  be  a  partnership,  the 
money  was  paid  as  part  of  the  capital. 

Conviction  quashed. 


REGINA  v.  WILLIAM  CASTLE.  1857 


!  con- 


The  following  case  was  reserved  and  stated  by  the  a.  was  < 
Chairman  of  the  Leicestershire  Sessions.  Indictment" 

At  the  General  Quarter  Sessions  of  the  Peace  holden  framed  upon 
for  the  county  of  Leicester,  on  the  19th  day  of  October  9  &  10  Vict. 
1857,  William  Castle  was  indicted  under  the  9  &  10  £el^:'0°sly 

causing  to  be 
delivered  to  T.  C.  a  certain  paper  falsely  purporting  to  be  a  copy  of  a  certain  process  of 
the  County  Court  of  L.  The  paper  in  question  was  headed I  "  In  the  County  J Court  of  i. 
A.  plaint* and  T.C.  defendant," and  was  addressed  to  T.C.,  the  above  defendant  and 
gavPe  him  notice  to  produce, "  on  the  trial  of  this  cause,"  on  a  ?lven , ay , certa m accounts 
and  papers  ;  and  a"t  the  foot  of  the  paper  were  the  words,  "By  the  plaintiff.  Ueld 
that  the  conViction  was  wrong,  inasmuch  as  the  paper  did  not  purporf  to  be  a  copy  of  a 
summons  to  witnesses,  under  section  85  of  9  &  10  Vict.  c.  95.,  or  of  any  other  process  of 
the  County  Court. 
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1857.  of  Vict.  c.  95.  s.  57.,  for  that  he  on  the  12th  day  of 
Castlb,s  September  1857  feloniously  caused  to  be  delivered  to 
Case-  Thomas  Charles  a  certain  paper,  falsely  purporting  to 
be  a  copy  of  a  certain  process  of  the  County  Court 
of  Leicestershire,  holden  at  Melton  Mowbray  in  the 
county  of  Leicester,  he  the  said  William  Castle  well 
knowing  the  same  to  be  false,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  lady  the  Queen,  her  Crown 
and  dignity ;  and  was  found  guilty,  subject  to  the 
following  case. 

There  were  several  other  counts,  on  which  the 
prisoner  was  acquitted. 

The  paper  mentioned  in  the  indictment  is  annexed 
to  this  case,  and  marked  A.,  and  is  to  form  part  of  it. 

It  was  proved  by  Ann  Charles,  the  wife  of  the 
prosecutor,  and  by  Caroline  Charles  her  daughter, 
who  read  to  her  the  document  and  the  direction  &c. 
of  the  envelope  in  which  it  came  (she  herself  being 
unable  to  read),  that  she  was  indebted  to  the  prisoner, 
who  resided  at  Melton  Mowbray,  in  the  county  of 
Leicester,  for  three  boxes  of  pills,  amounting  to  nine- 
pence,  but  that  the  prisoner  had  in  fact,  previously  to 
her  receipt  of  the  letter,  alleged  that  the  sum  of  three 
shillings  and  fivepence  halfpenny,  as  stated  in  the 
margin  of  the  document,  was  the  correct  balance, 
after  deducting  three  shillings  admitted  by  him  to 
have  been  paid.  That  in  the  early  part  of  September 
she  received  by  post  at  Welby,  in  the  county  of  Lincoln, 
an  envelope  bearing  the  post  marks  of  Melton  and 
Grantham,  which  was  the  due  course  of  post  to  her 
residence,  the  direction  of  which  was  in  the  prisoner's 
handwriting,  as  was  also  the  document  already  set 
out,  and  which  was  enclosed.  That  she  made  inquiries 
in  about  a  fortnight,  and  found  it  was  not  a  Court 
paper. 

Mr.  Campion,    the  clerk  to   the  County  Court  at 
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Melton,  gave  evidence  as  follows :— I  know  the  pri-       1857. 
soner;  he  was  a  solicitor's  clerk.     I  have  searched    Castle,s 
my  books  for  a  plaint,  "Castle,   plaintiff,   Charles,       Ca™ 
defendant ;"  there  is  no  such  plaint,   nor  ever  has 
been.     No  such  plaint  on  2nd  September,  and  none 
since.     This  paper  resembles  a  process  issued  by  us  ; 
it  is  called  a  Summons  to  Witness  to  produce  Books, 
&c.     It  is  the  same  as  that  mentioned  in  the  Act  as 
summons  to  witness.     The  balance  is  never  inserted 
in  the  summons;  there  is  no  cause  for  it.     If  there 
had  been  such  a  plaint  the  sum   would  have  been 
named.     The  words  at  the  foot  of  the  document  "  By 
the  pit."  mean  plaintiff. 

Cross-examined]. — I  am  also  clerk  to  the  justices. 
When  Mrs.  Charles  produced  the  document  I  knew  it 
was  not  a  summons  from  Court.     Mrs.  Charles  sent 
the  document  to  me  by  letter ;  upon  that  I  opened  it, 
and  laid  it  before  the  justices.     I  said,  it  resembles  a 
summons  to  witness.     A   mere  summons  to   witness 
does  not  contain  the  words  "You  are  requested  to 
appear,"  &c.  &c.  &c.     I  have  known  a  summons  to 
go  to  a  defendant  to  produce  books,  in  case  of  Adcock, 
two  years  ago.     It  is  not  the  usual  practice  for  a  party 
to  give  notice  themselves  to  produce.     To  make  a 
summons  to  witness  to  attend,  it  must  have  the  seal 
of  the  Court.     I  mean  to  say  the  document  produced 
purports  to  be  a  summons  to  witnesses ; — such  a  paper 
is  always  signed  by  the  registrar ;  it  always  contains 
these  words,  "  In  default  of  your  attendance,"  &c.  &c. 
I  mean  by  purporting  to  be,  that  it  resembles.     The 
form    runs   in  the   commencement  very  like  a  true 
summons.      I   don't   practice   in  County  Court  for 
plaintiff  or  defendant ;  in  a  superior  Court  I  should 
give — or  a  paper  similar  to  that  would  be  given — 
a  notice  to  produce. 
Re-examined], — I  still  say  it  resembles  a  County 
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1857.       Court  process.     In   any  Court  I  should   not  give  a 

Castle's    notice  to  produce  where  no  writ  was  issued.     There 

Case-       was  no  cause  in  Court,  the  notice  therefore  was  of  no 

value.  The  17th  of  September  was  a  County  Court  day. 

This  was  the  case  for  the  prosecution. 

For  the  defence  William  Peitit  Dewes,  clerk  to  the 
County  Court  of  Ashby-de-lawZouch,  in  the  same 
County  Court  district,  was  called,  and  deposed  as 
follows:— I  have  had  ten  years  experience  in  it.  The 
document  now  produced  does  not  resemble  a  summons 
to  witnesses  issued  out  of  the  Court.  It  differs  in  the 
commencement,  also  in  the  signature.  It  omits  the 
penalty  in  default ;  also  the  number  is  omitted  ;  also 
there  is  no  seal ;  if  issued  by  the  Court  it  would  have 
had  a  seal.  The  Christian  names  are  omitted.  It 
does  resemble  partly ;  it  should  say  that  such  Court 
is  holden,  &c.  We  seldom  issue  a  notice  to  produce; 
they  are  generally  issued  by  the  parties,  except  an 
attorney  is  concerned.  It  most  resembles  an  ordinary 
notice  to  produce. 

Cross-examined] I  should  infer  from  the  docu- 
ment that  a  plaint  had  been  pending  for  17th 
September.  The  seal  is  wanting.  I  keep  the  seal  of 
the  Court,  and  don't  let  it  out.  A  paper  falsely 
purporting  to  be  a  copy  of  summons  or  process  could 
not  have  the  seal  of  the  Court. 

It  was  then  objected  by  the  counsel  for  the  prisoner  : 

1.  That  this  particular  count  was  bad  for  uncer- 
tainty (the  contention  as  to  the  other  counts  and  their 
proof  is  omitted). 

2.  That  the  document  in  question  was  not  proved 
to  purport,  and  did  not  in  fact  purport,  to  be  a  copy 
of  a  summons  for  witnesses  to  produce  or  of  any  other 
process  of  the  County  Court  of  Leicestershire,  holden 
at  Melton  Mowbray. 

3.  That  there  was  no  evidence  as  to  the  actual  form 
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of  the  process  of  which  the  document  in  question  was       1857. 
alleged  to  purport  to  be  a  copy,   or  that  any  like    Castlb,s 
process  was  used  in  the  County  Court,  and  that  the       Case- 
actual  form   in  use  ought  to  have   been  produced, 
instead   of  oral  evidence   being  given  of   its  con- 
tents. 

4.  That  there  was  no  delivery,  so  as  to  give  juris- 
diction to  the  Court  in  Leicestershire. 

I  however  declined  to  stop  the  case,  and  directed 
the  jury  that  if  they  thought  the  prisoner  had  know- 
ingly caused  to  be  delivered  this  document,  and  had 
intended  that  the  person  receiving  it  should  suppose 
it  to  be  some  genuine  County  Court  process  issued 
under  the  authority  of  the  Court,  and  should  thereby 
be  induced  to  pay  the  sum  mentioned  in  the  margin, 
they  might  find  him  guilty ;  and  I  have  therefore 
reserved  the  case  for  the  opinion  of  the  Court  of 
Criminal  Appeal. 

If  the  Court  shall  be  of  opinion  that  upon  any  of 
the  grounds  contended  for,  or  upon  my  direction  to 
the  jury,  the  conviction  was  wrong,  the  conviction  to 
be  quashed  ;  if  otherwise,  affirmed.  Regina  v.  Evans, 
1  Dears.  &  Bell,  236  ;  7  Cox,  C.  C.  293. 

Judgment  on  the  conviction  was  postponed,  and 
the  prisoner  was  admitted  to  bail  to  appear  and  receive 
judgment. 

Henry  J.  Hoskins, 

Chairman. 

A. 

In  the  County  Court  of  Leicestershire, 
at  Melton  Mowbray. 

Castle       .         .         plaintiff. 

and 
Charles     .         .         defendant. 
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1857.            W  Take  notice,  that  you  are  required  to  pro- 

Castle's          »*  duce  at  tne  above  Court,  on  the  trial  of  this 

Case.             g  cause,  on  the  17th  day  of  September  instant, 

o  the  several  accounts  and  memorandums  given 

g  to  you,  or  to  your  wife,  by  the  above  plaintiff 

§  at  various  times.      Dated    this    2nd    day  of 

g.  September,  1857. 

g»  By  the  plaintiff. 

4h  To  Mr.  Thomas  Charles, 
the  above  defendant. 


a. 


This  case  was  argued  on  30th  November,  1857, 
before  Cockburn  C.  J.,  Eble  J.,  Williams  J., 
Crompton  J.  and  Channell  B. 

C.  G.  Merewether  appeared  for  the  Crown  ;  no 
counsel  appeared  for  the  prisoner. 

Merewether,  for  the  Crown.  The  first  objection  on 
the  part  of  the  prisoner  is,  that  the  count  on  which  he 
was  convicted  is  bad  for  uncertainty.  I  contend  that 
the  count  was  good,  because  it  followed  the  words  of 
the  statute  ;  but  that,  at  all  events,  it  is  good  after 
verdict  by  virtue  of  7  Geo.  4.  c.  64.  s.  21.  (a). 

The  second  objection  is,  that  the  document  does 
not  purport  to  be  a  copy  of  process  of  the  County 
Court  (6). 

Cockburn  C.  J. — What  process  do  you  say  this 
purports  to  be  a  copy  of?  What  is  it  more  than  a 
notice  to  produce  which  the  party  or  his  attorney 
may  give  ? 

Merewether.  We  say  it  purports  to  be  a  copy  of 
a  summons  to  witnesses  under  section  85  of  the 
County  Courts  Act,  9  &  10  Vict.  c.  95.  (c). 

(o)  See  Regina  v.  Moss,  ante,  "  acting  under  false  colour  or  pre- 

p.  104.  tence  of  process." 

(6)  Regina  v.  Evans,  ante,  p.  236,  (c)   That    section    enacts,    that 

was  referred  to;  hut  that  case  was  "either  of  the  parties  to  the  suit 

decided  upon  another  branch  of  or    any  other    proceeding    under 

the  section,  which  provides  against  this  Act,  may  obtain  at  the  office 
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Cockburn  C.  J.—That  is  an  order  of  the  Court,  to      1857 
be  served  ty  the  bailiff.     This  is  a  notice  to  a  party  ~^^T 
in  the  suit,  and  it  is  stated  at  the  foot  that  it  is  sent       Case. 
by  the  plaintiff. 

Crompton  J.— This  is  not  a  summons  to  a  witness, 
but  a  notice  from  one  party  in  the  suit  to  another,  in 
effect  informing  him  that  if  he  does  not  produce 
certain  documents  he  will  give  secondary  evidence  of 
their  contents. 

Cockburn  C.  J.— This  is  a  notice  to  produce  in 
an  imaginary  case.  The  prisoner  may  have  intended 
the  paper  to  have  a  certain  effect;  but  unless  it 
imports  to  be  a  copy  of  process  the  conviction  cannot 
be  sustained.  It  is  a  notice  to  a  defendant  to  produce 
certain  documents,  and  that,  if  the  notice  is  not  com- 
plied with,  secondary  evidence  may  be  given  ;  and  it 
does  not  purport  to  be  any  thing  in  the  shape  of 
process  of  the  Court. 

The  other  learned  Judges  concurred. 

Conviction  quashed. 

of  the  clerk  of  the  Court  sum-  the  production  of  books,  deeds, 

mouses  to  witnesses,  to  be  served  papers,  and  writings  in  their  pos- 

by  one  of  the  bailiffs  of  the  Court,  session  or  control." 
with  or  without  a  clause,  requiring 


REGINA  v.  SAMUEL  ESSEX. 


1857. 


The  following  case  was  reserved  by  Erle  J.  at  the  The  prisoner, 
Warwick  Summer  Assizes  1857.         "  S™.*" 

savings  bank, 
was  convicted  on  an  indictment  charging  him  with  embezzlement,  the  property  being 
laid  in  A.  B.  In  order  to  prove  that  A.  B.  was  a  trustee  of  the  bank  he  was  called  as  a 
witness,  and  stated  that  since  the  commission  of  the  offence  he  had  been  acting  as  a 
trustee ;  but  that  before  that  date  he  had  attended  only  one  meeting,  having  on  that 
occasion  been  requested  to  do  so  lest  there  should  be  a  deficiency  of  trustees ;  but  he 
was  also  a  manager  of  the  bank,  and  it  did  not  appear  that  any  act  was  done  by  him  at 
that  meeting  which  he  might  not  have  done  as  a  manager.  Held,  that  this  was  insuffi- 
cient evidence  of  acting  to  support  the  inference  of  the  legal  appointment  of  A.  B.  as  a 
trustee,  and  that  the  conviction  was  wrong. 
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1857.  The  prisoner  was  indicted  for  embezzling,  in  1842, 

EgSEX,g  money  the  property  of  Hervey  Wilmot  Sitwell,  and  it 
Case.  wa8  proved  that  he,  in  the  capacity  of  clerk  to  the 
Rugby  Savings  Bank,  had  received  and  embezzled 
money  which  was  the  property  of  the  trustees  of  the 
bank,  under  9  Geo.  4.  c.  92.  s.  8.  There  was  no 
rule  of  the  society,  nor  any  statute  regulating  the 
mode  in  which  trustees  should  be  appointed,  or  the 
mode  in  which  resolutions  of  meetings  should  be 
entered ;  and  for  the  purpose  of  showing  that  Mr. 
Hervey  Wilmot  Sitwell  was  a  trustee  in  1842,  the 
prosecutor  relied  upon  evidence  of  acting  as  trustee, 
as  to  which  Mr.  Sitwell  stated,  that  from  1843  he  had 
been  acting  as  a  trustee,  but  before  1843  he  had  only 
attended  meetings  of  trustees,  and  when  he  had  so 
attended  he  had  signed  the  Minute  Book.  The  only 
entry  to  be  found  with  his  signature  was  for  a  meeting 
in  1835,  and,  as  to  that  meeting,  he  stated  that  he 
had  been  requested  by  a  Mr.  Parker,  who  was  acting 
as  a  trustee,  to  attend  as  a  trustee  lest  there  should 
be  a  deficiency  of  trustees,  and  that  he  had  attended 
and  signed  the  entry  accordingly;  that  the  prisoner 
was  at  that  meeting  and  that  the  heading  of  the  page 
containing  the  resolutions  was  in  his  handwriting. 
Mr.  Sitwell  did  not  express  by  the  signature  that  he 
was  a  trustee  or  that  he  signed  in  that  capacity.  He 
did  not  do  any  act  which  trustees  alone  were  capable 
of  doing.  All  trustees  and  managers  had  an  equal 
right  to  attend,  the  meeting ;  there  was  nothing  to 
shew  that  a  meeting  of  managers  only,  without  any 
trustee,  would  have  been  invalid,  and  Mr.  Sitwell,  as 
rector  of  a  parish,  was  ex  officio  a  manager.  I  held 
that  acting  as  trustee  was  evidence  of  a  legal  appoint- 
ment ;  and  that  Mr.  Sitwell's  statement,  if  believed, 
was  evidence  of  his  having  acted  as  trustee  in  1835, 
and  I  directed  the  jury  that  though  it  was  extremely 
slight,  it  was  sufficient  to  support  the  inference  of 
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a    legal    appointment  continuing  in   1842,   if   they       1857. 
made  it. — 

Jersey's 

The  jury  convicted  the  prisoner,  who  was  bailed,       Caae- 
and  I  reserved  the  question  for  the  opinion  of  this 
Court,  whether  there  was  sufficient  evidence  to  support 
the  direction  and  the  conviction.  W.  Erle. 

This  case  was  argued  on  14th  November  1857, 
before  Cockburn  C.  J.,  Erle  J.,  Williams  J., 
Martin  B.  and  Channell  B. 

Macaulay  Q.  C.  {Field  with  him)  appeared  for  the 
prisoner  ;  no  counsel  appeared  for  the  Crown. 

Macaulay,  for  the  prisoner.  The  question  is  whether 
the  property  is  laid  in  the  legal  owners.  Section  8 
of  statute  9  Geo.  4.  c.  92.  vests  the  property  of  the 
savings  bank  in  trustees  ;  then,  was  Mr.  Sitwell  shown 
to  be  a  trustee  ?  In  the  original  rules  of  the  bank 
the  name  of  Mr.  Sitwell  did  not  appear,  and  on  the 
only  occasion  on  which  he  seems  to  have  acted,  he 
may  have  acted  as  manager  and  not  as  trustee. 

Cockburn  C.  J I  think  the  whole  evidence  goes 

rather  to  show  that  he  was  not  a  trustee. 

Erle  J. — I  think  the  evidence  insufficient  to  sup- 
port the  conviction. 

Martin  B. — I  own,  I  think  the  evidence  is,  that  he 
was  not  a  trustee.  Conviction  quashed. 
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The  following  case  was  reserved  by  Erle  J.  at  the  The  prisoner 
Warwick  Summer  Assizes,  1857.  uponT^ 

indictment 
charging  him  with  stealing  a  cheque.  It  was  proved  that  the  prisoner  was  clerk  to  a 
savings  bank,  and  received  the  cheque  from  a  manager  of  the  bank  upon  a  false  repre- 
sentation that  one  of  the  depositors  had  given  notice  of  withdrawal,  and  for  the  purpose 
of  handing  it  over  to  the  depositor.  It  was  found  that,  according  to  the  usual  course  of 
business,  if  a  depositor  could  not  attend  at  a  proper  time  to  receive  the  cheque  it  was 
handed  to  the  prisoner  as  the  agent  of  the  depositor.  Held,  that  the  case  was  one  of 
false  pretences  and  not  larceny,  and  that  the  conviction  was  wrong. 
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1857.  The  prisoner  was  convicted  of  stealing  a   cheque 

EgSEX.s      for  50/.,  the  property  of  Hervey  Wilmot  Sitwell,  in 
Case.        1847,  and  admitted  to  bail. 

I  reserved  two  questions  for  the  consideration  of 
this  Court:  1st,  was  there  evidence  of  the  larceny? 
and  2ndly,  was  there  evidence  of  the  rules  of  the 
savings  bank  ? 

With  respect  to  the  first  question,  the  evidence 
was,  that  the  prisoner  was  clerk  to  the  Rugby 
Savings  Bank;  that  the  course  of  business  for 
drawing  out  money  was  this:  the  depositor  gave  a 
notice  to  the  clerk  of  the  amount  required,  and,  if 
present  on  the  next  night  of  business,  received  a 
cheque  for  that  amount  from  the  manager  in  attend- 
ance, or,  if  absent,  he  allowed  the  clerk  to  receive 
such  cheque  and  to  get  the  cash  for  it,  to  be  kept  by 
him  till  called  for,  and  the  depositor  and  clerk  signed 
the  books  of  account  usual  in  a  savings  bank.  On  the 
25th  September,  1847,  the  prisoner,  as  clerk,  falsely 
pretended  to  James  Haylock,  the  manager  in  attend- 
ance, that  Elizabeth  Glaby,  a  depositor,  had  given 
notice  for  50/.  and  produced  the  usual  entries,  signed 
by  himself,  and  as  Elizabeth  Glaby  was  not  in  attend- 
ance received  from  Mr.  Haylock  a  cheque  for  50/., 
for  which  he  afterwards  obtained  cash  at  the  bank. 
Elizabeth  Glaby  had  not  given  any  notice  or  autho- 
rity for  drawing  out  50/.  or  any  sum,  and  the  prisoner 
made  the  false  pretence  with  the  intention,  from  the 
beginning,  of  obtaining  the  cheque  and  appropriating 
it  to  his  own  use.  In  deciding  this  question,  it  must 
be  assumed  that  Mr.  H.  W.  Sitwell  was  a  trustee  of 
the  savings  bank.  It  was  objected,  for  the  prisoner, 
that  these  facts  showed  an  obtaining  of  the  cheque 
by  a  false  pretence  from  Mr.  Haylock,  and  not  a 
larceny  of  a  cheque  the  property  of  Mr.  Sitwell. 
I  overruled  it,  but  reserved  it  for  this  Court. 
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With  respect  to   the   second   question,   a  printed       1357. 
copy  of  the  rules,  with  two  names  of  trustees  printed     E„,x'.~ 
at  the  end,    with   a   manuscript   certificate   of  Mr.        Cas*S 
Tidd  Pratt  showing  his  approval  of  the  rules  sub- 
joined, was  tendered  under  7  &  8  Vict.  c.  83.  s.  19 
and  8  &  9  Vict.  c.  113.  s.  1. 

_  It  was  objected  that  the  copy  tendered  was  not 
signed  by  two  trustees  within  the  meaning  of  those 
statutes,  their  names  being  printed  and  not  in  manu- 
script. I  overruled  the  objection  but  reserved  the 
Point-  W.  Erle. 

This  case  was  argued  on  the  14th  November,  1857, 
before  Cockbdrn  C.  J.,  Erle  J.,  Williams  J.,  Mar- 
tin B.,  and  Channell  B. 

Macaulay  Q.  C.  {Field  with  him)  appeared  for  the 
prisoner.     No  counsel  appeared  for  the  Crown. 

Macaulay,  for  the  prisoner.  First,  there  was  no  evi- 
dence of  larceny.  The  manager  parted  with  the 
property  in  the  cheque  to  the  prisoner,  not  as  a  servant 
of  the  bank  but  as  agent  of  the  depositor. 

Cockburn  C.  J. — Can  it  be  otherwise  than  the 
money  of  the  bank  until  it  reaches  the  hands  of  the 
depositor  ? 

Martin  B Is  this  anything  more  than  the  case 

of  a  clerk  receiving  money  from  his  principal  to  hand 
over  to  a  creditor  1 

Macaulay.  The  intention  of  the  manager  was  to 
deliver  the  cheque  to  the  prisoner  as  the  agent  of  the 
depositor,  so  that,  as  between  the  manager  and  the 
depositor,  the  manager  paid  the  depositor  by  the 
hands  of  the  prisoner. 

Erle  J. — The  evidence  was,  that  the  manager 
treated  the  prisoner  as  agent  of  the  depositor,  and 
handed  the  check  to  him  as  payment  to  the  depositor. 

Martin  B. — The  intention  of  the  manager  seems 

vol.  1.  E  E 
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1857.      to  me  immaterial.     The  prisoner  was  the  clerk  to  the 
eSsBX's     bank,  and  I  see  nothing  to  make  him  the  agent  of  the 
Case.       depositor. 

Cockburn  C.  J. — The  question  seems  to  be, 
whether  the  money  in  the  hands  of  the  clerk  was 
money  in  the  hands  of  the  bank  or  in  the  hands  of 
the  depositor. 

Macaulay.  That  is  so,  and  I  contend  that  it  was 
money  in  the  hands  of  the  depositor. 

The  argument  on  the  second  question  raised  in  the 
case  is  omitted,  as  the  judgment  of  the  Court  did  not 
proceed  upon  it.  Cur.  adv.  vult. 

On  the  21  st  November,  1857,  at  the  sitting  of  the 
Court,  Erle  J.  said,  that  he  would  amend  the  case 
by  inserting  the  statement  that,  according  to  the 
course  of  business,  the  cheque  was  handed  to  the 
prisoner  as  agent  of  the  depositor. 

Cockburn  C.  J -When  that  amendment  has  been 

made,  the  difficulty  which  .  suggests  itself  will  be 
removed,  and  we  shall  probably  feel  i  bound  to  quash 
the  conviction. 

The  judgment  of  the  Court  was  delivered,  on  30th 
November  1857,  by 

Cockburn  C.  J — This  case  has  been  amended  by 
my  brother  Erle,  and  upon  the  facts,  as  amended, 
there  really  is  no  case  left  to  be  argued,  for  it  must 
now  be  taken  that  the  prisoner  received  the  cheque, 
which  he  afterwards  cashed,  as  the  agent  of. the  depo- 
sitor, and  not  as  the  agent  of  his  employers,  the 
managers  of  the  savings  bank,  and  therefore  he  could 
not  be  charged  with  stealing  the  moneys  of  the  bank. 

Erle  J. — I  am  clearly  of  that  opinion.  The.  case 
was  an  important  one,  and  I  heard  it.  through ;  but  I 
was  always  of  opinion  that  this  was  a  fatal  objection. 

Conviction  quashed. 
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THOMAS  MANSELL  „.  THE  QUEEN.-In  Error.       1857. 


The  plaintiff,  in  error,  was  tried  before  Bramwell  The  prisoner, 
B.,  at  the  Winter  Assizes  1856,  and  convicted  on  an  ivicudof 

wwfbt  err?r  ,on.  .the  judgment.  The  record  set  out  an  award  of  venire  to  the  s'heriff 
th»  ™,,t!qU»  j  ,  t0  lmPannel  ai>d  return  a  jurv  "of  good  and  lawful  men  of 
"  ™ un,Y'  and  then  proceeded  to  state  that  the  sheriff,  for  the  purpose  aforesaid, 
«h»,?ff>  .  and.Jreturned  certain  persons  and  arrayed  them  in  one  panel;  but  the 
of  the  cou  t  DOt  State  thatthe  Persons  so  impannelled  were  good  and  lawful  men 

/The  panel  contained  fifty-four  names.  Eighteen,  when  called,  were  peremptorily 
cnaiienged  by  the  prisoner;  one  came  not;  fifteen  were,  on  the  prayer  of  the  counsel 
v.*  ia  u?n  ^r6  Pnsonet's  counsel  objecting  and  praying  that  cause  of  challenge 
snoulcl  be  shown),  ordered  to  stand  by;  and  nine  were  elected  and  tried  to  be  sworn. 
1  here  were  only  twelve  other  persons  on  the  panel  and  they  were  at  that  time  absent 
deliberating  upon  their  verdict  in  another  case.  The  name  of  W.  1.  (one  of  the  persons 
so  ordered  to  stand  by  and  being  the  first  who  was  so  ordered  on  the  prayer  of  the 

°Z  u  wa8*  aSain  called,  and  the  counsel  for  the  Crown  again  prayed  that  he 
might  be  ordered  to  stand  by,  upon  which  the  counsel  for  the  prisoner  prayed  that  the 
cause  of  challenge  should  be  shown  forthwith.  Thereupon,  and  before  any  judgment 
was  given,  the  twelve  persons  who  sat  as  a  jury  in  the  other  case  came  into  Court  and 
gaJ6  aT  verdict ;  and  the  counsel  for  the  Crown  then  prayed  that  W.  I.  should  be 
ordered  to  stand  by  until  such  twelve  persons  should  be  called ;  but  the  counsel  for  the 
prisoner  demanded  that  W.  I.  should  be  sworn  unless  cause  of  challenge  were  shown. 
The  Court  ordered  that  W.  I.  should  stand  by ;  and  three  persons  (being  the  number 
required  to  complete  the  jury)  were  taken  from  the  said  twelve  jurors,  and  elected  and 
tried  to  be  sworn,  although  the  prisoner's  counsel  objected  that  such  persons  ought  to 
be  called  in  their  proper  order  with  other  persons  in  the  panel,  and  that  J.  J.,  the  person 
whose  name  stood  in  the  panel  immediately  after  that  of  W.  I,  ought  to  be  next  called. 

J.  P.,  one  of  the  said  three  last  mentioned  jurors,  then,  without  being  sworn,  said, 
that  he  had  conscientious  scruples  against  capital  punishments ;  and  thereupon  the 
counsel  for  the  Crown  prayed  that  he  should  be  ordered  to  stand  by.  The  counsel  for 
the  prisoner  prayed  that  the  Crown  should  show  cause  of  challenge.  The  Judge  then 
told  J.  P.,  that  if  he  felt  that  he  could  not  do  his  duty  he  had  better  withdraw ;  the  said 
J.  P.  then  withdrew  himself,  and  thereupon  it  was  ordered  by  the  Court  that  he  should 
stand  by.  Several  others  out  of  the  said  twelve  jurors  were  then,  on  the  prayer  of  the 
Crown,  ordered  to  stand  by ;  one  was  peremptorily  challenged  by  the  prisoner,  and 
another  was  then  elected  and  tried  to  be  sworn  in  the  place  of  the  said  J.  P.,  thus  com- 
pleting the  jury  of  twelve  by  whom  the  prisoner  was  tried. 

Held,  by  the  Court  of  Queen's  Bench  and  affirmed  by  the  Court  of  Exchequer 
Chamber,  1.  That  by  reasonable  intendment  the  record  showed  that  the  persons  named 
m  the  panel  were  good  and  lawful  men  of  the  county. 

2.  That  the  statement  in  the  record  that  the  Court  ordered  jurymen  to  stand  by  meant, 
that  the  jurymen  being  challenged  by  the  Crown  the  consideration  of  such  challenge 
was  postponed  till  it  should  be  seen  whether  a  full  jury  could  be  made  without  them ; 
bmythat,  if, the  expression  that  jurymen  should  stand  by  had  no  legal  meaning,  error 
could  not  be  assigned  upon  it. 

3.  That  notwithstanding  the  statute  33  Edw.  1.  st.  4.  (re-enacted  by  6  Geo.  4.  c.  50. 
s.  29.)  the  Crown  need  not  show  cause  of  challenge  till  the  whole  panel  be  gone  through, 
and  it  appears  there  will  not  be  a  full  jury  without  the  persons  challenged. 

4.  That  the  panel  is  not  to  be  considered  as  gone  through,  so  as  to  require  the  Crown 

VOL.    I.  FF 
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1857.       indictment  charging  him  with  the  wilful  murder  of 
Mansell's   Alexander  M'Burnie,   and    thereupon  judgment   of 
Case.        death  was  passed  upon  him.     On  this  judgment  the 
prisoner  brought  error. 

The  record  set  out  the  commission  of  the  Judges, 
— the  presentment  of  an  indictment  charging  that  the 
plaintiff,  in  error,  on  the  27th  day  of  August,  1856, 
at  the  parish  of  Hougham,  in  the  county  of  Kent, 
feloniously,  wilfully  and  of  his  malice  aforethought, 
did  kill  and  murder  one  Alexander  M'Burnie, — the 
prisoner's  plea  of  not  guilty, — the  award  of  the  venire 
to  the  sheriff  to  have  before  the  justices  a  jury  of 
"  good  and  lawful  men  of  the  county  aforesaid, 
according  to  law,  by  whom  the  truth  of  the  matter 
may  be  better  known  ;"  and  then  proceeded,—"  And 
the  sheriff,  for  the  purpose  aforesaid,   impanels  and 

to  assign  cause  of  challenge,  until  the  panel  is  not  only  once  called  over  but  exhausted ; 
that  is  until,  according  to  the  usual  practice  of  the  Court  and  what  may  reasonably  be 
expected,  the  fact  is  ascertained  that  there  are  no  more  jurors  in  the  panel  whose 
attendance  may  be  procured ;  and,  therefore,  that  W.  I.  was  properly  ordered  to  stand 
by  the  second  time,  and  the  three  persons  then  required  to  complete  the  jury  were  pro- 
perly taken  from  the  twelve  persons  who,  having  sat  upon  another  case,  came  into  Court 
before  the  formation  of  the  jury  was  completed. 

5.  That  it  is  not  necessary  that  the  names  of  the  jurors  should  be  called  over  in  the 
order  in  which  they  stand  on  the  panel,  and  that  course  may  be  departed  from  when 
convenience  requires  ;  that  the  order  in  which  the  names  were  called  in  this  case  was 
convenient,  and  did  not  become  illegal  from  having  been  suggested  by  the  counsel  for 
the  Crown. 

6.  That  the  Court  (without  attaching  any  weight  to  what  the  said  J.  P.  had  said)  was 
bound,  on  the  prayer  of  the  counsel  for  the  Crown,  to  order  him  to  stand  by,  as  he  was 
in  fact  challenged  by  the  Crown  without  assigning  cause,  and  the  challenge  was  not 
too  late. 

Semble,  by  the  Court  of  Queen's  Bench  and  by  the  Court  of  Exchequer  Chamber, 
that  there  may  be  cases  in  which  it  would  be  the  duty  of  the  Court,  even  where 
there  is  no  challenge  or  objection,  either  by  the  Crown  or  the  prisoner,  to  excuse  a  jury- 
man on  the  panel  when  he  is  called,  or  to  order  him  to  withdraw  if  he  is  palpably  unfit  to 
perform  his  duty,  through  physical  or  mental  infirmity. 

Held,  by  the  Court  of  Exchequer  Chamber,  that  where  a  person  convicted  of  felony 
brings  error  from  the  Court  of  Queen's  Bench  to  the  Exchequer  Chamber,  the  general 
rules  for  governing  the  proceedings  in  error  in  civil  cases  under  the  Reg.  Gen.  of  H.  T., 
4  Wm.  4.,  and  under  the  Common  Law  Procedure  Act,  do  not  apply ;  but  the  prisoner 
must  be  brought  up  to  the  Court  of  Exchequer  Chamber  and  must  there  pray  oyer  of 
the  record  and  assign  errors  by  delivering  them  in  writing  to  the  officer  of  that  Court 
and  must  be  present  during  the  argument  and  the  delivery  of  the  judgment;  and  that 
the  Attorney  General  or  the  counsel  representing  him  for  the  Crown  may,  immediately 
on  the  assignment  of  errors  being  so  delivered,  orally  join  in  error. 

Quaire,  by  the  Court  of  Exchequer  Chamber,  whether  the  objections  taken  were 
matter  of  error. 
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returns  the  persons  following,  and  arrays  them  in  one      1857. 
panel  in  the  order  following,  that  is  to  say."     Then  mansbll's 
follow  the  names  on  the  jury  panel,  being  in  number       .Ca8?# 
fifty-five,  and  amongst  them  were  the  names  of  all  the 
persons  hereinafter  mentioned  as  having  been  called.  It 
then  stated  that  seventeen  of  the  persons  impannelled, 
being  severally  and  successively  called  in  the  order 
in   which  their  names  appeared  in  the  panel,  were 
severally  and  successively  peremptorily  challenged  by 
the  prisoner  ;  that  the  three  persons  next  called  came 
and  were  elected  and  tried  to  the  intent  that  they 
should  be  sworn  upon  the  jury;  that  one  came  not, 
and  that  another  was  peremptorily  challenged  by  the 
prisoner.     The  record  then  proceeded  thus: — "And 
the  said  William  Ironmonger  being  next  called  comes, 
and  hereupon   William  Ribton  Esquire,  barrister-at- 
law,  who  prosecutes  for  our  lady  the  Queen  in  this 
behalf,  on  behalf  of  our  said  lady  the  Queen  prays 
the  Court   here  that  the   said   William   Ironmonger 
may  be  ordered  to  stand  by ;   and  the  said  Thomas 
Mansell,    by  Francis   Russell   Esquire,    barrister-at- 
law,  his  counsel,  prays  the  Court  here  that  if  our 
said  lady  the  Queen  challenge  the  said  William  Iron- 
monger she  so  challenge  forthwith,  and  that  the  cause 
of  such  challenge  may  be  shown  to  the  Court  here 
forthwith,  and  before  any  other  person  in  the  said 
panel  be  called,  and  saith  that  by  the  laws  of  this 
realm  the  said  William  Ironmonger  ought  not  to  be 
ordered  to  stand  by  ;  and  hereupon  it  is  considered 
and  adjudged  and  ordered  by  the  Court  here  that  the 
said  William  Ironmonger  do  stand  by."     The  record 
then  stated  that  the  person  on  the  panel  who  was 
next  called  came  and  was  elected  and  tried  to  be 
sworn ;    that   Jacob  Jacobs   being   next  called,   the 
counsel   for  the   Crown    prayed   that   he  might  be 
ordered  to  stand  by;    that  the  same  objection  was 

f  f  2 
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1857.       made  by  the  counsel  for  the  prisoner  as  in  the  case  of 
Mansk — T  William  Ironmonger,  and  thereupon   it   was  ordered 
Case.       that  the  said  Jacob  Jacobs  do  stand  by ;  that  another 
person  on  the  panel  was  next  called  came  and  was 
elected  and  tried  ■  to  be  sworn ;  that  two  others  were 
then  called,  and  the  counsel  for  the  Crown  prayed 
that  they  respectively  might  be  ordered  to  stand  by  ; 
that  the  same  objection  as  last  aforesaid  was  taken  by 
the  counsel  for  the  prisoner,  and  thereupon  it  was 
ordered  that  such  two  last  mentioned  persons  do  stand 
by ;    that   the    person    on   the    panel  who    was   next 
called  came  and  was  elected  and  tried  to  be  sworn  ; 
that  another  person  on  the  panel  was  next  called,  and 
the  counsel  for  the  Crown  prayed  that  he  might  be 
ordered  to  stand  by ;  that  the  same  objection  as  last 
aforesaid  was  taken  by  the  counsel  for  the  prisoner, 
and  thereupon  it  was  ordered  that  the  said  last  men- 
tioned person  do  stand  by  ;  that  the  person  on  the 
panel  who  was  next  called  came  and  was  elected  and 
tried  to  be  sworn  ;  that  seven  other  persons  on  the 
panel  were  then  called,  and  the  counsel  for  the  Crown 
prayed  that  they  respectively  might  be  ordered  to 
stand  by ;  that  the  same  objection   as  last  aforesaid 
was  taken  by  the  counsel  for  the  prisoner,  and  there- 
upon it   was  ordered  that  the    said   last   mentioned 
seven  persons  and   each  of  them  do  stand  by ;  that 
the  person  on  the  panel  who  was  next  called  came 
and  was  elected  and  tried  to  be  sworn ;  that  three 
other  persons  on  the  panel  were  then  called,  and  the 
counsel  for  the  Crown  prayed  that  they  respectively 
might  be  ordered  to  stand  by  ;  that  the  same  ob- 
jection as  last  aforesaid  was  taken  by  the  counsel  for 
the  prisoner,  and  thereupon  it  was  ordered  that  the 
last  mentioned   three  persons  and  each  of  them  do 
stand  by  ;  and  that  the  person  on  the  panel  who  was 
next  called  came  and  was  elected  and  tried  to  be 
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sworn.      The    record    then    proceeded    thus: — "And       1857. 
forasmuch  as  the  remainder  of  the  said  several  per-  mansem/s 
sons  so  impannelled  and  returned  as  aforesaid  are  a       Case- 
jury  sworn   and  charged  by  the  Court  here  to  give 
their  verdict  upon  a  certain  indictment  for  felony,  at 
the  suit  of  our  said  lady  the  Queen,  against  one  George 
Chapman  a  prisoner  in  the  gaol  here,  and  during 
the  whole  time  when  the  several  other   persons  so 
impannelled  were  being  called,  have  been  and  still  are 
absent  from  the  Court  here,  having  been  committed 
to  the  custody  of  the  sheriff  by  the  Court  here,  to  be 
by  him  safely  kept  until  they  shall  have  given  their  said 
verdict,  therefore  the  said  remainder  of  such   persons 
are  not  now  called  ;  and  hereupon  the  said  William 
Ironmonger  is  again  called  as  he  before  was  called 
and    again    appears,    and    the   said    William   Ribton, 
on  the  part  of  our  said  lady  the  Queen,  prays  the 
Court   here    that   the   said    William   Ironmonger   be 
again   ordered   to  stand   by ;    and   the  said    Thomas 
Mansell,   by  his  counsel  aforesaid,   prays  the  Court 
here  that  if  our  said  lady  the  Queen  challenge  the 
said  William  Ironmonger,  cause  of  such  challenge  be 
forthwith  shown  to  the  Court  here,  and  before  any 
other  of  the  persons  whose  names  appear  upon  the 
said  panel  be  called,  and  saith  that  by  the  laws  of 
this  realm  the  said  William  Ironmonger  ought  not  to 
be  ordered  to  stand  by  again  ;  and  thereupon  the  said" 
(naming  twelve),  "  being  the  jury  before  mentioned, 
sworn  and  charged  to  deliver  a  verdict  on  the  said 
indictment  against  the  said  George  Chapman,  come 
into  Court  here  and  give  their  verdict  on  the  said  last 
mentioned  indictment,  and  are  forthwith  discharged 
from  the  custody  of  the  said  sheriff;  and  hereupon 
the  said  William  Ribton,  on  behalf  of  our  said  lady 
the  Queen,  prays  the  Court  here  that  the  said  Wil- 
liam Ironmonger  be  ordered  to  stand  by  until  the 
said   several    jurors    hereinbefore    lastly   mentioned 
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1 857.      shall  have  been  called  to  serve  on  the  said  jury  between 
Mansell>8  our  said  lady  the  Queen  and  the  said  Thomas  Man- 
caBe.       sell;  and  the  said  Thomas  Mansell,  by  his  counsel 
aforesaid,  denies  that  by  the  laws  of  this  realm  the 
said  William  Ironmonger  ought  to  be  thus  ordered  to 
stand  by,  and  demands  that,  in  default  of  our  said 
lady  the  Queen  forthwith  challenging  and  assigning 
good  cause  of  challenge  against  the  said  William  Iron- 
monger, the  said  William  Ironmonger  may  be  elected 
and  sworn  upon  the  jury  to  try  the  premises  in  the 
said   inquisition    against   the    said    Thomas   Mansell 
specified;    and  hereupon  it  is  considered,  adjudged 
and  ordered  by  the  Court  here  that  the  said  William 
Ironmonger  do  stand  by  accordingly ;  and  thereupon 
the  said  William  Bibton,  on  behalf  of  our  said  lady 
the  Queen,  prays  the  Court  here  that   the   residue 
of  the  said   several  persons  so  impannelled  and  re- 
turned as  aforesaid,  and  who  have  not  yet  been  called 
to  serve  on  the  said  jury  between  our  said  lady  the 
Queen  and  the  said  Thomas  Mansell,  to  wit,  the  said 
jurors  so  discharged  from  the  custody  of  the   said 
sheriff  as  aforesaid,  be  forthwith  called  ;  and  the  said 
Thomas  Mansell,  by  his  counsel  aforesaid,  denies  that 
by  the  laws  of  this  realm  any  of  the  said  several  last 
mentioned  persons  can  or  ought  to  be  called  forthwith  ; 
and  saith  that  by  the  laws  of  this  realm  such  persons 
ought  to  be  called  in  their  proper  order  with  other 
persons  in  the  said   panel  and  not  otherwise  ;   and 
saith  the  Said  Jacob  Jacobs  is  the  next  person  in  such 
order  and  ought  to  be  called  next  in  order  after  the 
said  William  Ironmonger ;  and  hereupon  Isaac  Perr'p, 
Jabez  Phillpott  and  William  Parton  are  now  next 
called  and  come,  and  together  with  the  said"  (naming 
the  nine  persons  previously  tried  and  elected  to  be 
sworn  as  aforesaid)   "  are  elected  and  tried  to  the 
intent  tbat  they  should  be  sworn  to  speak  the  truth 
of  and  concerning  the  premises  in  the  said  indictment 
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against  the  said  Thomas  Mansell  specified  ;  and  here-  1857. 
upon  the  said  Jqbez  Philpott,  without'  beipg  sworn,  mI^ 
says,  that  he  has  conscientious  scruples  against  capital  '  Casf 
punishments ;  and  hereupon  the  said  William  Ribton, 
on  behalf  of  our  said  lady  the  Queen,  prays  the  Court 
here  that  the  said  Jabez  Philpott  be  ordered  to  stand 
by;  and  the  said  Thomas  Mansell,  by  his  counsel 
aforesaid,  prays  the  Court  here  that  if  our  said  lady 
the  Queen  challenge  the  said  Jabez  Philpott,  cause 
of  such  challenge  be  shown  forthwith,  and  before  any 
other  person  whose  name  appears  on  the  said  panel 
be  called;  and  hereupon  the  learned  Judge  says, 
'  Undoubtedly,  if  you  feel  you  cannot  do  your  duty, 
ypu  are  quite  right  in  saying  so,  and  had  better 
withdraw  ;'  and  hereupon  the  said  Jabez  Philpott 
withdraws  himself  from  the  rest  of  his  fellows  afore- 
said ;  and  hereupon  it  is  considered  and  adjudged 
and  ordered  by  the  Court  here,  that  the  said  Jabez 
Philpott  do  stand  by,  notwithstanding  that  the  said 
Thomas  Mansell,  by  the  said  Francis  Russell,  his 
counsel  aforesaid,  denies  that  the  said  Jabez  Philpott, 
having  been  so  called  and  elected  as  aforesaid,  by  the 
laws  of  this  realm  can  or  ought  to  be  ordered  to 
stand  by  as  aforesaid  ;  and  demands  that,  in  default 
of  our  said  lady  the  Queen  forthwith  challenging 
and  proving  good  cause  of  challenge  against  the  said 
Jabez  Philpott,  the  said  Jabez  Philpott  may  be  sworn 
as  a  juror."  The  record  then  stated,  that  six  other 
persons  on  the  panel  were  then  called,  and  the  counsel 
for  the  Crown  prayed  that  they  respectively  might  be 
ordered  to  stand  by ;  that  the  same  objection  was 
taken  by  the  counsel  for  the  prisoner  as  in  the  case  of 
William  Ironmonger,  and  thereupon  it  was  ordered 
that  the  said  last  mentioned  six  persons  and  each  of 
them  do  stand  by ;  that  the  person  next  called  was 
peremptorily  challenged  by  the  prisoner.  The  record 
then  proceeded  thus: — "And  hereupon  the  said  William 
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1857.  George  Larkin  is  called  and  comes,  and  is  elected  and 
Manseli/s  tried  to  the  intent  that  he  shall  be  sworn  as  aforesaid  in 
Case.  the  place  and  stead  of  the  said  Jabez  Philpott ;  and 
hereupon  the  said  William  George  Larkin  and  the 
jurors  aforesaid,  before  elected  and  tried,  save  and 
except  the  said  Jabez  Philpott,  are  by  the  Court  here 
in  due  form  of  law  sworn  to  speak  the  truth  of  and 
concerning  the  premises  in  the  last  mentioned  indict- 
ment specified ;  the  said  Thomas  Mansell,  by  his 
counsel  aforesaid,  protesting  that  the  said  jury  has 
been  elected  contrary  to  the  laws  of  this  realm,  and 
that  in  default  of  our  said  lady  the  Queen  assigning 
good  cause  of  challenge  against  the  said  William  Iron- 
monger, the  said  Jabez  Philpott  and  the  said  several 
other  persons  so  ordered  to  stand  by  as  aforesaid,  the 
said  jury  ought  not  to  be  sworn  as  aforesaid  ;  and 
hereupon  it  is  considered  and  adjudged  by  the  Court 
here,  that  our  said  lady  the  Queen  ought  not  to  be 
compelled  and  be  not  compelled  to  assign  any  cause 
of  challenge  against  the  said  William  Ironmonger,  the 
said  Jabez  Philpott,  or  any  of  the  said  last  mentioned 
several  persons." 

The  record  then  set  out  the  verdict  of  guilty  and 
the  judgment  of  death. 

In  Easter  Term,  1857,  F.  Russell  moved,  in  the 
Court  of  Queen's  Bench,  for  a  writ  of  habeas  corpus 
to  bring  up  the  prisoner  for  the  purpose  of  assigning 
errors  upon  the  record,  which  was  granted  as  a  motion 
of  course  ;  and  on  24th  April  the  prisoner  was  brought 
into  Court  in  the  custody  of  the  keeper  of  Maidstone 
gaol.  F.  Russell  thereupon  prayed  oyer  of  the  record 
of  the  indictment,  which  was  taken  as  read.  He  then 
begged  leave  to  assign  errors,  which,  being  granted, 
he  handed  in  an  assignment  of  errors  signed  by  him. 
The  errors  assigned  were  as  follows  : 

1.  That  the  record  does  not  show  any  sufficient 
ground   why  the    said  William  Ironmonger  and    the 
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other  persons  when   they  had   severally  been  called       1857. 
and  had  appeared  (or  so  many  of  them  as  "were  neces-    mansell's 
sary  to  complete  the  number  of  the  jury)  were  not        Ca8e- 
elected  and  sworn  as  jurymen  to  try  the  issue  between 
the  said  Thomas  Mansell  and  the  Queen. 

2.  That  when  each  of  the  said  last  mentioned  jurors 
was  called  and  had  come,  the  said  William  Ribton 
prayed  on  behalf  of  our  said  lady  the  Queen  that  the 
juror  might  be  ordered  to  stand  by ;  and  also  with 
respect  to  each  of  them  that  it  was  considered  and 
adjudged,  and  ordered  by  the  Court  that  he  do  stand 
by  ;  whereas  by  the  law  of  this  realm  of  England  the 
Court  had  no  power  to  order  the  said  last  mentioned 
jurors  or  any  of  them  to  stand  by  ;  as  an  order  that  a 
juror  do  stand  by  is  an  order  not  known  to  the  law, 
and  is  vague  and  indefinite,  and  uncertain  in  its 
meaning,  and  that  at  any  rate  the  said  Court  had  no 
jurisdiction  to  order  any  of  the  said  jurors  to  stand  by 
until  he  had  been  challenged  on  the  part  of  our  lady 
the  Queen,  even  though  our  lady  the  Queen  might 
not  be  bound  to  show  the  cause  of  such  challenge 
forthwith,  or  had  been  challenged  on  the  part  of  the 
said  Thomas  Mansell. 

3.  That  the  names  of  all  the  jurors  on  the  said  panel 
were  called  in  order  from  the  first  to  the  last,  omitting 
only  the  names  of  the  twelve  who  formed  the  jury  on 
another  charge  of  felony,  and  who  were  out  of  Court, 
in  the  eustody  of  the  sheriff,  considering  their  verdict 
during  all  the  time  that  the  jaanel  was  being  gone 
through,  and  until  after  the  said  Thomas  Mansell  had 
objected  to  the  said  William  Ironmonger  being  ordered 
to  stand  by  a  second  time ;  that  when  the  last  name 
on  the  panel  had  been  called,  and  the  panel  had  thus 
been  gone  through,  only  nine  jurymen  had  appeared 
excepting  those  who  had  been  peremptorily  challenged 
or  ordered  to  stand  by  ;  that  the  panel  was  begun  to 
be  gone  through  again  by  the  calling  the  said  William 
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1857.  Ironmonger  a  second  time;  that  the  said  William 
Manser's  Ironmonger  a  second  time  appeared,  and  the  said 
Case.  William  Ribton  again  prayed  that  the  said  William 
Ironmonger  might  be  ordered  to  stand  by,  and  the 
said  Thomas  Mansell  again  objected  thereto ;  that  the 
Court  a  second  time  ordered  the  said  William  Iron- 
monger to  stand  by,  although,  no  cause  of  challenge 
was  alleged  or  proved  against  him,  and  the  said  Wil- 
liam Ironmonger  was  not  sworn  as  a  juryman  to  try 
the  issue  between  the  said  Thomas  Mansell  and  the 
Queen ;  whereas,  by  the  law  of  the  land,  the  said 
William  Ironmonger  ought  on  his  second  appearance 
to  have  been  elected  and  sworn  as  a  juryman ;  for, 
although  our  lady  the  Queen  may  have  the  privilege 
of  setting  aside  a  juror  for.  a  time  without  assigning 
cause  of  challenge,  there  is  no  such  privilege  after  the 
panel  has  been  gone  through,  and  the  panel  in  this 
case  had  been  gone  through  in  law,  as  all  the  jurors 
who  could  at  the  time  lawfully  appear  and  act  as 
jurymen  had  been  called  before  the  said  William  Iron- 
monger was  called  the  second  time. 

4.  That  after  the  said  William  Ironmonger  was  the 
second  time  ordered  to  stand  by,  the  said  Williajn 
Ribton  prayed  the  Court  that  the  twelve  jurors  who 
were  out  of  Court  in  the  custody  of  the  sheriff  when 
the  panel  was  first  gone  through  should  be  called 
before  any  other  jurors  on  the  said  panel,  and  that 
Isaac  Perry,  being  one  of  the  said  last  mentioned 
jurors,  was  called  next  after  the  sajd  William  Iron- 
monger, notwithstanding  the  said  Thomas  Mansell 
objected  ithat  Jamb  Jacobs  ought  next  to  be  called  ; 
whereas,  iby  the  law  of  the  land,  the  jurors  ought  not 
to  be  called  out  of  their  regular  order  at  the  nomina- 
tion of  the  counsel  for  our  lady  the  Queen;  but  the 
names  of  the  jurors  ought  to  be  called  in  the  order  in 
which  they  stand  upon  the  panel,  beginning  at  the 
top,  and  the  name  of  the  juror  next  in  the  panel 
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below  that  of  the  said  William  Ironmonger  ought  to       1857. 
have  been  called  next  after  that  of  the  said  William  mansell's 
Ironmonger,  instead  of  that  of  Isaac  Perry,  whose       Ca8e- 
name  stood  higher  on  the  panel  than  that  of  William 
Ironmonger. 

5.  That  after  the  said  Jabez  Philpott   had    been 
elected  and  tried  to  the  intent  that  he  should  be  sworn 
to  try  the  issue  between  the  said  Thomas  Mansell  and 
the  Queen,  the  said  Jabez  Philpott  stated  that  he  had 
conscientious  scruples  against  capital  punishments ; 
that  thereupon  he  was,  on  the  application  of  the  said 
William  Ribton,  ordered  by  the  Court  to  stand  by ; 
whereas,  by  the  law  of  the  land,  after  a  juror  has  once 
been  elected  as  a  juryman,  he  cannot  be  challenged  or 
ordered  to  stand  by  ;  and  whereas,  by  the  law  of  the 
land,  the  entertaining  conscientious  scruples  against 
capital  punishments  is  no  ground  of  challenge  or  for 
directing  a  juror  to  stand  by,  and  the  Court  had  no 
jurisdiction  to  tell  the  said  Jabez  Philpott  he  had 
better  withdraw,  or  to  order  him  to  stand  by  until  it 
was  proved  on  oath,  and  had  been  found  by  triers  duly 
chosen  and  sworn,  that  the  said  Jabez  Philpott  was 
not  indifferent  between  our  lady  the  Queen  and  the 
said  Thomas  Mansell. 

6.  That  it  did  not  appear  that  the  jurors  who  were 
elected  and  tried  to  try  the  issue  between  the  said 
Thomas  Mansell  and  our  said  lady  the  Queen  were 
sworn  in  due  course  according  to  law. 

7.  That  the  matters  contained  in  the  record  are  not 
sufficient  in  law  to  warrant  the  judgment  given  against 
the  said  Thomas  Mansell. 

8.  That  judgment  Was  given  for  our  said  lady  the 
Queen  and  against  the  said  Thomas  Mansell;  whereas, 
by  the  law  of  this  realm  of  England,  judgment  ought 
to  have  been  given  in  favour  of  the  said  Thomas  Man- 
sell  and  against,  our  said  lady  the  Queen. 
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1857.  And  the  said  Thomas  Mansell  prayed  judgment,  &c. 

— ~       A  similar  course  to  that  taken  on  the  indictment  was 

Mansell  s  .  i 

Case.  then  taken  with  respect  to  the  record  on  the  coroner  s 
inquisition. 

F.  Russell  then  prayed  the  Court  to  assign  counsel 
for  the  prisoner,  and  the  Court  thereupon  assigned 
the  counsel  named  in  a  paper  handed  up  by  the 
prisoner,  namely,  F.  Russell  and  the  Hon.  G.  Den- 
man.  Welsby  then  joined  in  error  on  the  part  of  the 
Crown,  and  the  Court  appointed  2nd  May  for  the 
argument. 

The  points  for  argument  on  behalf  of  the  Crown 
were:  1.  That  the  record  disclosed  sufficient  grounds 
why  the  persons  mentioned  in  the  1st  assignment  of 
error  were  not  elected  or  sworn.  2.  That  the  prayer 
of  counsel  for  the  Crown,  that  each  of  the  said  persons 
might  be  ordered  to  stand  by,  amounted  in  law  to  a 
peremptory  challenge,  and  that  the  Crown  was  not 
bound  to  show  cause.  3.  That  under  the  circum- 
stances mentioned  in  the  3rd  assignment  of  error,  the 
panel  had  not  been  gone  through  in  law  when  the  said 
William  Ironmonger  was  a  second  time  ordered  to 
stand  by.  4.  That  the  twelve  jurors  who  had  been 
out  of  Court  had  been  properly  called.  5.  That  the 
prayer  of  counsel  for  the  Crown  that  Jabez  Philpoti 
might  be  ordered  to  stand  by  amounted  in  law  to  a 
peremptory  challenge,  and  that  the  Crown  was  not 
bound  to  show  cause.  6.  That  the  Court  had  juris- 
diction to  tell  the  said  Jabez  PhUpott  that  he  had 
better  withdraw,  and  that  the  said  Jabez  PhUpott 
having  thereupon  withdrawn  himself  from  his  fellows, 
it  was  properly  ordered  by  the  Court  that  he  should 
stand  by.  7.  That  it  sufficiently  appeared  that  the 
jurors  who  were  elected  and  tried,  and  did  try  the 
issue,  were  sworn  in  due  course  according  to  law. 
8.  That  the  matters  in  the  record  were  sufficient  to 
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warrant  the  judgment,  and  that  judgment  was  rightly       1857. 

given  for  the  Crown.  — 

Mansell's 
Case. 

The  case  was  argued  in  the  Court  of  Queen's 
Bench  (the  plaintiff  in  error  being  present)  on  the 
2nd  of  May,  1857,  before  Lord  Campbell  C.  J., 
Wightman  J.,  Erle  J.  and  Crompton  J. 

F.  Russell  (with  him  the  Hon.  George  Denman) 
appeared  for  the  plaintiff  in  error,  and  Welsby  (with 
him  Ribtori)  for  the  Crown. 

F.  Russell,  for  the  plaintiff  in  error.  It  is  error 
on  the  record  if  a  challenge  be  improperly  allowed, 
or  if  any  of  the  jurors  are  improperly  set  aside  or 
prevented  from  being  sworn.  Rex  v.  Edmonds  and 
Others  (a),  Grey  v.  The  Queen  in  Error  (6). 

Lord  Campbell  C.  J. — Do  you  admit  that  there 
was  no  irregularity  till  Ironmonger  was  called  ? 

F.  Russell.  When  Ironmonger  was  first  called  the 
power  possessed  by  the  Crown  was  not  properly 
exercised.  There  was  no  right  of  peremptory  chal- 
lenge, and  certainly  no  right  to  require  that  the  juror 
should  stand  by  ;  but  at  all  events  when  Ironmonger 
was  called  a  second  time  he  ought  to  have  been 
sworn,  because  the  panel  had  then  been  gone  through 
and  all  the  available  jurors  had  been  called. 

In  early  times  the  right  of  peremptory  challenge 
was  usurped  by  the  Crown ;  but  since  the  statute 
33  Edw.  1.  s.  4.,  the  Crown  can  only  challenge  for 
cause.  The  words  of  the  statute  are,—"  An  ordinance 
for  inquests:  he  that  challengeth  a  jury  or  juror  for 
the  king,  shall  show  his  cause." — "  Of  inquests  to  be 
taken  before  any  of  the  justices  and  wherein  our  lord 
the  king  is  party  howsoever  it  be ;  it  is  agreed  and 
ordained  by  the  king  and  all  his  counsel  that  from 
henceforth,  notwithstanding  it  be  alleged  by  them 
that  sue  for  the  king,  that  the  jurors  of  those  inquests 
(o)  4  B.  &  Aid.  471.  (*)  11  CI.  &  Fin.  427. 
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1857.       or  some  of  them  be  not  indifferent  for  the  king,  yet 
Mansell's  such  inquests  shall  not  remain  untaken  for  that  cause; 

Case-  but  if  they  that  sue  for  the  king  will  challenge  any 
of  those  jurors  they  shall  assign  of  their  challenge  a 
cause  certain  ;  and  the  truth  of  the  same  challenge 
shall  >be  inquired  of  according  to  the  custom  of  the 
Court ;  and  let  it  be  proceeded  to  the  taking  of  the 
same  inquisitions,  as  it  shall  be  found,  if  the  chal- 
lenges be  true,  or  not,  after  the  discretion  of  justices." 
Although  this  statute  has  been  repealed,  it  was  re- 
enacted  nearly  in  the  same  words  by  the  statute 
6  Geo.  4.  c.  50.  s.  29. ;  to  which  latter  statute  the 
decisions  on  the  statute  of  Edward  1st  will  therefore 
apply.  The  earliest  authority  appears  to  be  Staund- 
ford's  P.  C.  lib.  3.  cap.  7,  fo.  162-3,  where  it  is  said: 
"  By  the  statute  of  Edward  1st,  the  king  need  not 
challenge  without  cause ;  but  this  cause  he  need  not 
show  immediately  upon  his  challenge,  but  he  must 
show  it  when  he  has  perused  the  panel."  This  view 
of  the  effect  of  the  statute  is  adopted  in  2  Hale  P.  C. 
271,  referring  to  Staundfprd ;  Anon,  (a)  ;  Co.  Lit. 
156$;  2  Inst.  431;  2  Reeves  Hist.  Law,  82,  98; 
Lord  Campbell's  Lives  of  the  Chancellors,  160,  165. 

Although  this  construction  of  the  statute  was  several 
times  strongly  contended  against  (6),  there  is  no  doubt 
the  practice  has  grown  up  of  the  Crown  delaying  to 
show  cause  until  the  panel  has  been  perused  or  gone 
through  ;  but  when  that  has  been  done  the  Crown 
must  show  cause  of  challenge :  2  Hale  P.  C.  c.  36, 
p.  271 ;  2  Hawk.  P.  C,  by  Curwood,  b.  2.  c.  43, 
s.  3,  p.  569  ;  4  Bl.  Com.  353  ;  Anon,  (c)  ;  Fitzharris's 
Case  (d)  ;  Lord  Preston's  Case  (e)  ;  Lord  Grey  of 
Werk's  Case  (/). 

Co)  1  Anders.  299,  Case,  307.  (d)  8  How.  St.  Tr.  335. 

(6)  See   the    argument  of   Mr.  (e)  12  Ibid.  675. 

Scott,  26  How.  St.  Tr.  1231.  (/)g  Ibid.  127;    S.  C.   Sir  T. 

(c)  1  Ventr.  309.  Raym.  473;  Skin.  81. 
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In  Regina  v.  Geach  (a)  Parke  B.  says,  "  The  Crown       1857. 
may  challenge  without  showing  cause  till  the  panel  mansell's 
is  gone  through,  and  if  there  is  not  a  full  jury  they       Case- 
must  show  cause." 

The  question  then  is,  what  is  the  meaning  of  the 
words  "panel  perused"?  No  doubt  they  bear  the 
same  meaning  in  criminal  as  in  civil  cases ;  2  Hale 
P.  C.  c.  36 ;  and  in  practice  in  civil  cases,  the  panel 
is  considered  as  perused  or  gone  through  when  the 
names  have  been  once  called  over,  and  before  the 
clerk  of  assize  commences  to  call  over  the  panel  the 
second  time ;  Fitz.  G.  A.  tit.  Challenge,  foil.  174  a, 
pi.  81 ,  referring,  it  would  seem,  to  Year  Book,  7  Hen.  4., 
41 ;  Finch's  Law,  bk.  4.,  ch.  36.,  p.  413.,  citing 
27  Hen.  8.,  26.,  or  more  probably  27  Hen.  8.,  2., 
referred  to  in  Brooke's  Abridg.  tit.  Challenge,  pi.  2  ; 
Co.  Lit.  158  a;  21  Vin.  Abr.  tit.  Trial  (L.  d.)  275., 
pi.  14 ;  3  Bacon's  Abr.  Juries  (E.),  10.  763. 

There  are  many  authorities  to  show  that  in  criminal 
proceedings  the  panel  has  been  gone  through  or 
perused,  and  the  right  of  the  Crown  to  challenge 
without  assigning  cause  ceases,  when  all  the  available 
jurors  have  been  called  or  disposed  of;  Count  Conings- 
mark's  Case  (b)  ;  Spencer  Cowper's  Case  (c)  ;  O'Coigly's 
Case(d);  Home  Tooke  s  Case  (e)  ;  Regina  v.  Crop- 
per (/')  ;  Regina  v.  Geach  (g)  ;  Regina  v.  Blake- 
man  (A)  ;  2  Hale  P.  C.  274. 

In  the  present  case  the  panel  was,  in  fact  and  in 
law,  gone  through.  The  twelve,  who  had  been 
elected  and  sworn  to  try  another  case,  were  not  only 
absent  by  the  order  of  the  Court,  but  were  actually 
locked  up  in  the  custody  of  the  sheriff;  and  cannot 

(a)  9  Car.  &  P.  500.  (e)  25  Ibid.  25. 

(5)  9  How.  St.  Tr  11.  {/)  2  Moo.  C.  C.  18,  20. 

(c)  13  Ibid.  1108.  (g)  9  Car.  &  P.  501. 

(d)  26  Ibid.  1231,  1243.  (A)  3  Car.  &  K.  97- 
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1857.  be  considered  as  available  jurors.  They  were  in  the 
TTTTTTX  same  situation  as  iurors  excused  or  exempted  from 
Case.  serving  ;  for  they  would  in  fact  have  been  committing 
an  offence  if  they  had  come  into  Court ;  nor  can  it 
make  any  difference  that  they  came  in  before  the 
actual  decision  of  the  Judge  on  Ironmonger  being 
challenged  the  second  time.  The  issue  must  be 
decided  upon  the  state  of  things  at  the  time  when 
it  was  raised  ;  and  at  that  time  the  clerk  of  assize 
had  actually  begun  to  go, through  the  panel  again. 
Suppose  the  twelve  jurors  had  not  come  into  Court  at 
all,  when  would  the  panel  have  been  gone  through  ? 
If  the  power  of  the  Crown  to  challenge  without 
cause  had  not  then  ceased,  it  is  difficult  to  say  under 
what  state  of  circumstances  it  could  be  said  to  have 
expired. 

But  even  if  the  Crown  had  at  that  time  a  right  to 
challenge  without  assigning  cause,  that  right  was  not 
duly  exercised  ;  for  the  order  that  a  juryman  shall 
stand  by  is  indefinite  and  uncertain,  and  not  warranted 
by  law.  The  phrase  is  borrowed  from  the  practice 
in  Ireland,  but  it  is  insensible  and  is  not  known 
in  English  law.  The  word  challenge  is  the  technical 
word  and  ought  to  have  been  used.  A  juror  when 
called  must,  unless  formally  challenged,  serve  on  the 
jury.  The  word  challenge  is  a  word  of  art.  The 
learned  counsel  referred  to  the  form  of  challenge  in 
Rex  v.  Badcock  (a) ;  The  Great  Precedent  Book  in  the 
Crown  office ;  a  form  of  challenge,  2  Glide's  P.  C. 
194;  and  to  Joy  on  Confessions  and  Challenges,  146,  n.  a. 

I  further  contend  that,  even  assuming  the  panel 
not  to  have  been  perused  when  the  twelve  jurors, 
who  had  been  serving  on  the  other  jury,  returned 
into  Court,  the  names  of  the  jurors  ought  to  have 
been  called  in  their  order  on  the  panel. 

(a)  2  Gude's  Cr.  Pr.  193. 
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Crompton  J. — But  is  an  alleged  irregularity  like       1857. 
this  ground  of  error?  Ma»mll'. 

Russell.  In  Anon,  (a)  it  is  said,  "  One  juryman  Case, 
appeared  in  Court,  and  when  he  came  to  the  bar  to  be 
sworn  he  informed  the  Court  that  he  was  eighty  years 
old  and  prayed  to  be  discharged ;  and  the  Court 
could  not  grant  it  nor  pass  him  by  and  swear  others 
without  committing  error,  except  the  parties  would 
consent;  for  it  is  error  to  skip  a  juror  who  is  re- 
turned if  he  appear."  Here  the  twelve  jurors  were, 
at  the  instance  of  the  Crown,  called  consecutively 
from  different  parts  of  the  panel ;  instead  of  the 
ordinary  course  being  pursued :  2  Hale  P.  C.  c.  36, 
274,  citing  Warton's  Case  (6) ;  Rex  v.  Johnson  (c)  ; 
Regina  v.  Frost  (d) ;  Regina  v.  Smith  O'Brien  (e) ; 
Regina  v.  Geach  (f)  ;  Regina  v.  Blakeman  (g). 

I  also  contend  that  Jabez  Philpott,  who  had  been 
elected  and  tried  to  the  intent  that  he  should  be 
sworn,  ought  not  to  have  been  told  to  withdraw  or 
ordered  to  stand  by  on  his  stating  that  he  had  con- 
scientious scruples  against  capital  punishment.  First  : 
if  it  is  contended  that  Philpott  was  challenged,  the 
challenge  was  not  in  time. 

Lord  Campbell  C.  J.— A  juror  may  be  challenged 
by  the  prisoner  before  he  is  sworn  ;  and  the  prosecutor 
has  the  same  right. 

Russell.  In  Ganden  and  Symmon's  Case(h)  it  is 
said,  that  where  a  juror  is  not  challenged  by  one  party 
who  had  sufficient  cause  of  challenge  and  afterwards 
is  challenged  by  the  other  side,  and  afterwards  the 
party  doth  release  his  challenge,  in  that  case  the  first 
party  cannot  challenge  the  same  juror  again,  "  because 

(a)  Brownlow  &  Gold.  41.  lin,  1849. 

(6)  Yelv.  23.  (/)  9  Car.  &  P.  501. 

(c)  2  Strange,  1000.  (g)  3  Car.  &  K.  97. 

(rf)  9  Car.  &  P.  135-6,  (ft)  Godbolt,  234. 

(e)  Reported  by  Hodges,  Dub- 
VOL.    I.  GO 


392  CROWN  CASES  RESERVED. 

1857.       he  did  foreslow  his  time  of  challenge ;  and  he   had 
Manbell's  admitted  the  party  for  to  be  indifferent  at  the  first :" 
Case.        12  Tin.  Abr.  tit.  Trial  (L.  d.),  pi.  14.  275. 

Secondly :  If  the  challenge  was  in  time  and  it  was  a 
challenge  for  cause,  it  was  not  properly  tried. 

Lord  Campbell  C.  J.— The  counsel  for  the  Crown 
did  not  adopt  it  as  a  cause  of  challenge. 

Crompton  J It  was  the  order  of  the  Judge  that 

Philpott  should  stand  by  until  the  rest  of  the  panel 
was  gone  through. 

Russell.  Supposing  it  to  be  an  act  of  the  Judge  ; 
it  was  not  warranted  by  law.  The  power  of  a  Court 
under  a  commission  of  oyer  and  terminer,  is  not 
co-extensive  with  that  of  this  Court :  4  Inst.  ch.  33. 
185. 

Lord  Campbell  C.  J.— There  is  no  difference 
between  the  power  of  commissioners  of  oyer  and 
terminer  on  the  trial  of  felonies  and  the  power  of 
this  high  Criminal  Court. 

Russell.  The  question  of  incompetency  ought  to 
be  tried  by  triers.  The  law  has  entrusted  this  juris- 
diction, not  to  the  Judge,  but  to  a  jury  :  2'JIale  P.  C. 
274  ;  Finch's  Law,  bk.  4.,  ch.  36.,  p.  413. 

The  conscientious  scruples  of  a  juror  are  no  objec- 
tion to  his  serving,  unless  the  objection  is  taken  by 
one  of  the  parties  :  JBrunt's  Case  (a). 

A  jury  might  not  have  found  that  Philpott 
would  not  be  an  indifferent  juror  ;  nor  was  there 
in  fact  anything  before  the  Court  to  justify  such  a 
finding.  The  fact  that  a  man  has  conscientious  scru- 
ples against  capital  punishment  is  not  a  good  cause 
for  challenge,  nor  is  it  a  known  ground  of  excuse. 

There  remains  the  technical  point,  that  it  is  not 
stated  in  the  record  that  the  jurors  are  good  and 
lawful  men  of  the  county. 

(a)  33  How.  St.  Tr.  ]  177. 


CROWN  CASES  RESERVED.  393 

Semble,  per  Patteson  J.,  that  this  objection  is  fatal :       1857. 
Whitehead  v.  The  Queen  in  Error  (a).  — 

\   /  Mans  ell  s 

Welsby,  for  the  Crown.     Assuming  that  a  writ  of       Case. 

error  lies  on  this  judgment  for  the  unlawful  allowance 

of  a  challenge  by  the  Crown,  the  prisoner  has  only  a 

right  to  be  tried  by  a  jury  of  good  and  lawful  men  of 

the  county  returned  on  the  panel,  no  lawful  challenge 

being  disallowed.    Ironmonger?:  is  the  only  important 

case,  and  it  is  clear  that  the  counsel  for  the  Crown 

was  not  bound  to  show  cause  for  his  challenge  in  that 

case ;  since  the  practice  is  completely  settled  that  the 

Crown  is  not  bound  to  show  cause  of  challenge  till 

the  panel  is  completely  gone  through  and  exhausted.. 

I  contend,  first,  that  there  was  no  judgment  of  the 
Court  on  which  a  writ  of  error  will  lie  ;  and,  secondly, 
that  if  there  was  a  judicial  decision,  that  decision  was 
right. 

First :  There  was  a  challenge  by  the  Crown  and  a 
protest  by  the  prisoner  that  the  challenge  ought  not 
to  be  allowed  without  showing  cause.  The  juror  was 
then  ordered  to  stand  by  ;  but  there  was  no  judgment 
on  which  error  will  lie. 

Secondly  :  Supposing  that  error  will  lie,  the  panel 
had  not  been  gone  through.  The  test  is,  was  the 
panel  exhausted  up  to  the  time  when  the  person  came 
to  the  book  to  be  sworn  ?  It  cannot  appear  that  the 
inquest  will  remain  not  taken  until  all  the  panel 
qualified  to  serve  are  disposed  of.  How  can  this  case 
differ  from  one  where  a  juror  is  absent  when  called  ? 
Suppose  the  list  had  been  begun  again,  twelve  jurors 
having  been  absent  when  their  names  were  called, 
there  is  a  challenge  a  second  time  by  the  Crown  and 
a  joinder  in  challenge,  and  it  is  then  found  that  the 
twelve  are  in  Court;  their  being  then  called  would 
be  no  ground  of  error.     Peter  Cooke's  Case  (b)  is  a 

(<0  7  Q.  B.  Rep.  582.  (6)  See  the  judgment,  post,  p.  403. 

GG  2 


394  CROWN  CASES  RESERVED. 

1857.       decision  upon  this  point,  and  shows  that  Ironmonger 

Mansell's  was  properly  ordered  to  stand  by,  a  sufficient  number 

Case-       of  other  jurors  in  the  panel  being  then  in  Court  ready 

to  be  sworn  ;  and  the  calling  the  first  of  the  twelve 

was  only  a  beginning  to  go  through  the  defaulters. 

As  to  the  objection  that  the  jurors  were  elected ; 
being  "elected  tried  and  sworn"  is  only  one  act,  and 
is  not  complete  till  the  juror  is  sworn. 

The  order  that  a  juryman  do  stand  by  is  well  known 
and  was  well  understood  at  the  trial ;  and  means, 
according  to  the  practice  in  Ireland,  that  a  juror  shall 
stand  by,  on  the  prayer  of  the  counsel  for  the  Crown, 
until  the  time  when  it  becomes  incumbent  on  the 
Crown  to  show  cause  of  challenge. 

As  to  the  order  in  which  the  jurors  were  called,  the 
prisoner  has  not  the  right  to  have  the  names  in  the 
panel  called  in  any  particular  order ;  the  order  in 
which  the  names  shall  be  called  is  a  matter  of  prac- 
tice, and  it  is  a  practice  which  the  Judge  has  the 
power  to  regulate. 

Lord  Campbell  C.  J. — If,  as  in  Frost's  Case,  the 
panel  is  alphabetical,  it  would  be  unjust  to  say  that 
the  names  should  be  called  in  that  order. 

Welsby.  The  Anonymous  Case,  cited  from  Brown- 
low  fy  Gold.  41.,  is  not  to  be  found  in  Cro.  Jac. ;  nor 
in  any  other  cotemporary  report,  and  is  not  law. 

Lord  Campbell  C.  J. — That  is  certainly  a  very 
alarming  case,  and  if  it  were  law  would  very  much 
impede  the  administration  of  the  criminal  law  of  the 
country. 

Welsby.  In  Philpott's  Case  the  challenge  was  in 
time,  as  it  was  before  he  came  to  the  book  to  be 
sworn.  The  Judge  was  justified  in  ordering  him  to 
withdraw.  In  Brunt's  Case  (a)  there  was  no  moral  or 
other  objection  to  the  juror  who  desired  to  be  excused. 

(<0  33  How.  St.  Tr.  1177. 
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In  a  very  recent  trial  (a),  on  a  juryman  saying  that       1557. 
he  had  formed  an  opinion  on  the  case,  Lord  Camp-  T, ~ 

,111.  ,  -  ,        ,.  MANSELLS 

bell  told  him  that  he  had  better  withdraw.  Here  the  Case. 
Judge  did  not,  on  Philpott's  statement,  peremptorily 
exclude  him  from  the  jury ;  and  even  if  there  be  no 
counsel  on  either  side  and  no  objection  is  made,  the 
Judge  has  the  power  to  order  an  improper  juror 
to  withdraw.  But  there  was  a  challenge  by  the 
Crown,  and  upon  that  the  Court  properly  ordered 
PMlpott  to  stand  by,  the  time  not  having  arrived 
when  the  Crown  could  be  called  upon  to  show  cause 
of  challenge. 

The  objection  that  it  is  not  stated  on  the  record 
that  the  jurors  were  good  and  lawful  men  of  the 
county  cannot  prevail,  because  reading  the  return  of 
the  sheriff  with  the  award  of  the  venire,  it  will  be 
presumed  by  the  Court  that  the  sheriff  did  his  duty, 
and  returned  and  impannelled  good  and  lawful  men 
of  the  county. 

F.  Russell,  in  reply.  It  is  admitted  that  the  im- 
proper allowance  of  a  challenge  is  error.  Here  a 
peremptory  challenge  was  allowed  without  cause  being 
shown  after  the  panel  was  perused.  If  the  panel  was 
not  perused  and  gone  through  when  Ironmonger  was 
called  a  second  time,  it  is  not  shown  by  the  Crown  at 
what  time  or  under  what  circumstances  it  could  be 
said  to  be  gone  through. 

Cur.  adv.  vult. 

On  Wednesday,  6th  May  1857,  the  judgment  of  the 
Court  was  delivered  by 

Lord  Campbell  C.  J. — Having  anxiously  considered 
this  case,  and  examined  all  the  authorities  cited  during 
the  argument  at  the  bar,  we  have  all  come  to  the 
conclusion  that  none  of  the  errors  assigned  can  be 

(a)  Regna  v.  Palmer  (for  murder),  Central  Criminal  Court,  1856. 


396  CROWN  CASES  RESERVED. 

1857.      supported, — the  prisoner  having  been  convicted  and 

— ~  sentenced  to  death,  after  a  fair  trial  according  to  the 

ACasEeL1,S  laws  of  England.  Our  judgment  chiefly  depends 
upon  the  right  construction  of  the  ancient  statute 
33rd  of  Ed.  1st  entitled  "An  ordinance  for  inquests," 
which  was  re-enacted  by  the  6th  of  Geo.  4.  c.  50. 
An  abuse  had  arisen  in  the  administration  of  justice 
by  the  Crown  assuming  an  unlimited  right  of  chal- 
lenging jurors  without  assigning  cause,  whereby  "  in- 
quests remained  untaken."  In  this  way  the  Crown 
could,  in  an  arbitrary  manner,  on  every  criminal  trial 
challenge  so  many  of  the  jurors  returned  on  the 
panel  by  the  sheriff  that  twelve  did  not  remain  to 
make  a  jury,  and  the  trial  might  be  indefinitely 
postponed  pro  defectu  juratorum,  to  the  great  oppres- 
sion of  the  subject,  and  in  contravention  of  the  words 
of  Magna  Charta,  "  Nulli  deferemus  jnstitiam  vel 
rectum.'''  The  remedy  was  to  give  to  the  party 
accused  a  right  to  be  tried  by  the  jurors  summoned 
upon  his  arraignment  if,  after  the  limited  number  of 
challenges  to  which  he  was  entitled  without  cause 
assigned,  there  remained  twelve  jurors  of  those  re- 
turned upon  the  panel  to  whose  qualification  and 
unindifferency  no  specific  objection,  to  be  proved  by 
legal  evidence,  could  be  made.  To  prevent  the  trial 
going  off  for  want  of  jurors  by  the  peremptory 
challenges  of  the  Crown,  it  is  enacted  that  "  they  who 
sue  for  the  Crown  shall  assign  of  their  challenge 
a  cause  certain,  and  the  truth  of  the  same  challenge 
shall  be  inquired  of  according  to  the  custom  of  the 
Court."  But  there  was  no  intention  of  taking  away 
all  power  of  peremptory  challenge  from  the  Crown 
while  that  power,  to  the  number  of  thirty-five,  was 
left  to  the  prisoner.  Indeed,  unless  this  power  were 
given,  under  certain  restrictions,  to  both  sides,  it  is 
quite  obvious  that  justice  could  not  be  satisfactorily 
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administered;  for  it  must  often  happen  that  a  juror       1857. 
is  returned  on  the  panel  who  does  not  stand  indifferent  ^ 
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and  who  is  not  fit  to  serve  on  the  trial,  although  no  Case- 
legal  evidence  could  be  adduced  to  prove  his  unfit- 
ness. The  object  of  the  statute  is  fully  attained  if 
the  Crown  be  prevented  from  exercising  its  power 
of  peremptory  challenge  so  as  to  make  the  trial  go  off 
while  there  are  twelve  of  those  returned  upon  the 
panel  who  cannot  be  proved  to  be  liable  to  a  valid 
objection.  Accordingly  the  course  has  invariably 
been,  from  the  passing  of  the  statute  to  the  present 
time,  to  permit  the  Crown  to  challenge  without  cause 
till  the  panel  has  been  called  over  and  exhausted,  and 
then  to  call  over  the  names  of  the  jurors  peremptorily 
challenged  by  the  Crown,  and  to  put  the  Crown  to 
assign  cause,  so  that  if  twelve  of  those  upon  the  panel 
remain  as  to  whom  no  just  cause  of  objection  can  be 
assigned  the  trial  may  proceed.  In  our  books  of 
authority  the  rule  is  laid  down  that  "  the  King  need 
not  show  any  cause  of  his  challenge  till  the  whole 
panel  be  gone  through  and  it  appear  that  there  will 
not  be  a  full  jury  without  the  person  so  challenged." 
This  rule  (with  a  view  probably  of  conveying  to  the 
bystanders  the  notion  that  it  operates  harshly  against 
the  prisoner)  has  often  been  questioned,  but  it  has  as 
often  been  recognised  and  established  by  the  presiding  , 
judges.  The  last  instance  of  this  was  on  the  trial  of 
John  Frost  for  high  treason  in  the  year  1840,  when 
Lord  Chief  Justice  Tindal,  the  presiding  judge, 
without  calling  upon  the  counsel  for  the  Crown  for 
an  answer,  observed,  "We  are  called  upon,  after  a 
construction  has  been  put  upon  this  act  of  Parliament 
from  the  very  period  when  it  was  passed  in  the  33rd 
of  Edward  I.  down  to  the  present  time,  to  put  a 
different  construction  upon  it.  Where  would  be  the 
certainty  of  the  law  of  England,  and  what  certainty 
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1857.  would  there  be  for  prisoners  as  well  as  for  the  public, 
Mansell's  if  Judges  acting  according  to  their  own  discretion, 
Case.  neglecting  those  rules  of  interpretation  which  wise 
men  before  them  have  laid  down,  and  which  have 
been  sanctioned  by  invariable  usage,  were  to  do  that 
for  the  first  time  which  we  are  now  called  upon  to 
do — namely,  to  put  a  construction  different  from  that 
which  has  been  put  by  all  who  have  gone  before  us  ? 
It  appears,  however,  to  me  that  upon  the  language  of 
the  act  itself  it  is  by  no  means  an  unfair  or  improper 
conclusion  to  say  that  the  Crown  is  not  to  be  called 
upon  to  challenge  for  cause  until  the  panel  has  been 
gone  through."  Parke  B.  and  Williams  J.,  the 
associated  Judges,  clearly  concurred  in  this  opinion. 
We  may  further  observe  that  as  the  statute  of  Ed- 
ward I.  was  re-enacted  in  ipsissimis  verbis  after  this 
construction  had  so  long  been  put  upon  it,  this 
construction  must  be  considered  to  have  the  sanction 
of  the  Legislature ;  and  indeed  there  is  no  reason  to 
suppose  that  it  has  ever  worked  injustice.  Therefore 
the  first  ground  of  error  assigned,  that  there  were  jurors 
ordered  to  stand  by  on  the  application  of  the  counsel 
for  the  prosecution  without  any  cause  being  assigned, 
entirely  fails ;  and  no  objection  can  be  taken  to  the 
regularity  of  the  proceedings  till  the  panel  had  been 
once  gone  through  without  a  jury  being  formed. 
What  was  then  the  state  of  things  according  to  the 
record,  and  what  was  then  done?  Twelve  of  the 
jurors  returned  upon  the  panel  were  at  that  time  shut 
up  deliberating  upon  their  verdict  in  the  case  of 
George  Chapman,  and  their  names  had  not  been 
called.  Thereupon  the  name  of  William  Ironmonger, 
who  had  been  before  challenged  by  the  Crown  without 
cause  being  assigned,  was  again  called,  and,  being 
again  challenged  by  the  Crown,  the  prisoner's  counsel 
prayed  that  the  Crown  might  now  be  put  to  assign 
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cause,  and  that  otherwise  William  Ironmonger  should       1857 

not  be  ordered  to  stand  by.     At  this  moment,  before  t: '— 

any  judgment  was  given  by  the  Court,  the  twelve  Case. 
jurors  who  had  sat  as  the  jury  upon  Chapman  came 
into  Court,  and  gave  their  verdict,  and  were  dis- 
charged. They  being  now  in  Court,  and  the  forma- 
tion  of  the  jury  in  Mansell's  case  being  in  progress, 
the  counsel  for  the  Crown  prayed  that  William 
Ironmonger  should  be  ordered  to  stand  by  until 
the  twelve  who  had  served  in  Chapman's  case  should 
be  called  to  serve  on  the  jury  between  the  Queen 
and  Thomas  Mansell.  This  was  objected  to  by  the 
counsel  for  the  prisoner,  who  prayed  that  William 
Ironmonger  should  be  sworn  upon  this  jury  unless 
cause  of  challenge  were  forthwith  assigned  by  the 
Crown.  The  Court  adjudged  that  William  Iron- 
monger should  stand  by,  and  further  that  the  names 
of  the  jurors  who  so  came  into  Court  should  then  be 
called  instead  of  the  name  of  Jacob  Jacobs,  who  stood 
in  the  panel  next  after  William  Ironmonger.  The 
counsel  for  the  prisoner  argued  before  us  that  all  these 
proceedings  subsequent  to  the  calling  of  the  name  of 
William  Ironmonger  the  second  time  were  erroneous. 
To  decide  upon  his  objections  we  must  consider  what 
is  the  meaning  of  "going  through  or  perusing  the 
panel,"  according  to  the  rule  laid  down  upon  this 
subject.  If  it  be  that  when  the  panel  has  been  once 
called  over  no  jurors  who  did  not  answer  to  their 
names,  and  who  were  then  absent,  can  be  afterwards 
called  and  considered  as  jurors  on  the  panel,  although 
they  immediately  afterwards  come  into  Court  before 
any  other  step  in  the  proceeding  is  perfected,  the 
plaintiff  in  error  would  be  entitled  to  succeed,  for  we 
do  not  attach  any  importance  to  the  fact  that  the 
names  of  the  twelve  jurors  on  Chapman's  jury  were 
not  called  in  going  over  the  panel  when  they  were 
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1857.  shut  up  in  the  custody  of  the  sheriff,  But  this  seems 
Mansell's  a  very  narrow  construction  of  the  rule ;  it  would  lead 

Case.  t0  very  inconvenient  consequences,  and  it  is  not  at  all 
necessary  for  the  object  which  the  statute  had  in  view. 
Suppose  that  a  juror  is  absent  from  Court  for  some 
temporary  purpose  when  his  name  is  called,  and  he 
returns  into  Court  immediately  after  the  last  name 
on  the  panel  has  been  called,  and  offers  to  serve,  and, 
being  unobjectionable,  he  would  make  up  a  jury  of 
twelve,  is  he  to  be  rejected,  and  is  the  list  of  those 
before  challenged  by  the  Crown  to  be  again  resorted 
to,  so  that  the  Crown  may  be  put  to  assign  cause  of 
challenge  1  According  to  the  modern  practice  of 
having  at  the  assizes  one  panel  of  jurors  both  for  civil 
and  criminal  trials,  and  having  two  criminal  Courts 
sitting  at  the  same  time,  it  can  hardly  ever  be  expected 
that  all  the  jurors  on  the  panel  should  answer  to  their 
names  or  be  in  Court  at  the  same  time  when  the 
names  on  the  panel  are  called  over  ;  and  the  Crown 
would  often  be  entirely  deprived  of  the  limited  right 
of  challenging  without  cause,  preserved  to  it  for  the 
due  administration  of  justice,  if,  when  the  panel  has 
once  been  called  over,  the  obligation  of  challenging 
for  cause  the  jurors  ordered  to  stand  by  were  imme- 
diately to  arise.  But  we  are  of  opinion  that  the  panel 
is  not  to  be  considered  as  "gone  through,"  so  as  to 
require  the  Crown  to  assign  cause  of  challenge,  till  it 
is  exhausted, — i.  e.  till,  according  to  the  usual  practice 
of  the  Court  and  what  may  reasonably  be  done,  the 
fact  is  ascertained  that  there  are  no  more  of  the  jurors 
on  the  panel  whose  attendance  may  be  procured,  and 
that,  without  requiring  the  Crown  to  assign  cause  of 
challenge,  the  trial  could  not  proceed.  In  the  present 
case  the  panel  had  not  been  exhausted,  although  once 
called  over,  and  the  twelve  jurors  who  had  served  on 
Chapman's  jury  came  into  Court  when  only  nine  jurors 
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had  been  elected  and  sworn  for  Mansell's  jury,  and  1857. 
when  the  remaining  three  might  be  taken  from  these  Maxell's 
twelve  as  conveniently  and  as  much  for  the  advantage  Case> 
of  the  prisoner  as  if  they  had  all  been  in  Court  and 
had  answered  to  their  names  when  the  panel  was  first 
called  over.  In  none  of  the  cases  referred  to  by  the 
prisoner's  counsel  do  we  find  any  thing  to  differ  from 
this  view  of  the  subject.  No  doubt  it  may  be  assumed, 
primd  facie,  that  all  the  jurors  in  the  panel  are  in 
Court  when  the  panel  is  called  over,  and  if,  when  it 
has  been  once  called  over,  there  is  not  a  full  jury 
made,  the  usual  course  would  be  immediately  to  call 
the  names  over  again,  and  to  put  the  Crown  upon 
assigning  cause  of  challenge ;  the  language  used  by 
the  judges  on  these  occasions  is  in  reference  to  this 
supposition,  that  all  were  in  Court  and  answered  to 
their  names ;  but  there  is  no  decision  nor  dictum  to 
the  effect  that  the  panel  may  not  be  called  over  again, 
with  a  view  to  see  whether  there  may  not  be  some  of 
the  jurors  in  the  panel  who  may  have  come  into  Court, 
and  who  may  make  up  a  full  jury,  without  putting  the 
Crown  to  assign  cause  of  challenge.  It  is  always 
understood  that  the  peremptory  challenges  of  the 
Crown  shall  not  put  off  the  trial  nor  admit  a  supple- 
mental panel  of  jurors  to  be  returned  by  the  sheriff. 
But,  taking  care  to  treat  as  jurors  who  may  serve  on 
the  jury  only  those  who  are  returned  on  the  original 
panel,  there  is  nothing  to  show  that  they  are  not  to  be 
deemed  for  all  purposes  on  the  panel  if  they  appear 
and  are  ready  to  be  sworn  before  the  formation  of  the 
jury  is  completed.  Neither  in  Koningsmark' s  Case, 
nor  in  O'Coigley's  Case,  nor  in  Home  Tooke's  Case  does 
any  thing  occur  to  countenance  the  doctrine  now  con- 
tended for  on  behalf  of  the  prisoner.  In  Spencer 
Cowper's  Case,  Baron  Hatsell  does  intimate  an  opinion 
that,  under  the  circumstances  there  stated,  the  Crown 
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1857.  ought  to  show  cause  of  challenge,  but  that  was  after 
Mansell's  it  had  been  ascertained  that  a  full  jury  could  not  be 
made  out  from  the  panel  by  reason  of  the  peremptory 
challenges  of  the  prosecutor,  and  there  can  be  no  doubt 
that  under  such  circumstances  cause  of  challenge  must 
be  assigned.  Chief  reliance  was  placed  on  Regina  v. 
Geach,  9  Car.  &  Payne,  499.  But  there  Parke  B., 
who  presided,  laid  down  the  well  known  rule.  "  The 
Crown  may  challenge  without  showing  cause  till  the 
panel  is  gone  through,  and  if  there  is  not  a  full  jury 
they  must  show  cause."  It  turning  out  after  once 
calling  over  the  whole  panel  that  there  was  not  a  full 
jury,  the  learned  Judge  says,  "  The  proper  course  will 
be  to  call  the  panel  over  in  the  same  order  as  before, 
calling  those  who  did  not  answer  before,  and  omitting 
to  call  those  who  have  been  peremptorily  challenged 
by  the  prisoner."  Nothing  more  was  decided  or  said 
which  can  be  considered  applicable  to  the  present 
case,  the  description  which  follows  being  merely  as  to 
what  is  a  good  cause  of  challenge.  Now,  there  can 
be  no  doubt  that  the  course  pointed  out  by  the  learned 
Judge  was,  under  the  circumstances,  the  proper  course, 
but  is  there  any  reason  to  suppose  that  if,  after  the 
panel  had  been  once  called  over,  and  before  any  further 
step  had  been  taken  for  the  formation  of  the  jury, 
jurors  on  the  panel  who  had  been  called  and  did  not 
at  first  answer  had  come  into  Court  in  sufficient  num- 
ber to  make  a  full  jury  they  would  have  been  rejected, 
and  the  Crown  would  have  been  put  to  assign  cause 
for  its  challenges  ?  Mr.  Wtlsby  brought  to  our  notice 
one  instance  since  the  revolution  of  1688,  and  there- 
fore to  be  respected,  in  which,  upon  a  trial  for  high 
treason,  it  was  decided  by  a  Judge  of  great  eminence 
and  high  character  that,  after  the  panel  had  been  once 
called  over,  it  might  be  called  over  again  with  a  view 
to  procure  the  attendance  of  jurors  who  had  not  been 
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in  Court  when  it  was  first  called  over.     In  the  State       1857. 
Trials,  vol.  13,  p.  317,  we  find  the  following  dialogue 


Mansell's 


recorded  as  having  occurred  during  the  trial  of  Peter       Case 
Cook. 

"  Clerk  of  Arraigns.—  My  Lord,  we  have  gone 
through  the  panel,  we  must  now  call  the  defaulters 
again, 

"  Thomas  Clark. 
"  CM.— Here. 

"  Sir  B.  Shower — Was  he  here  when  he  was  called 
over? 

"  Attorney  General. — That  is  nothing  ;  he  is  here 
now. 

"  Sir  B.  Shower.— But  if  there  be  a  default  of  the 
jury,  and  the  King's  counsel  have  challenged  any  one, 
they  ought  to  show  their  cause ;  therefore  we  desire 
that  they  may  show  their  cause  why  they  challenged 
Mr.  Simmons. 

"  Lord  Chief  Justice  Treby. — The  King  has  power 
to  challenge  without  showing  cause  till  the  panel 
be  gone  through,  but  if  there  be  a  default  of  jurors 
when  the  King  challenges  the  King's  counsel  must 
show  cause. 

"  Sir  B.  Shower. — There  is  a  default  of  jurors,  my 
Lord. 

"  Lord  Chief  Justice  Treby. — Nobody  is  recorded 
absolutely  a  defaulter  if  he  comes  in  time  to  be 
sworn." 

So  Mr.  Clark  was  sworn,  instead  of  the  King  being 
obliged  to  show  cause  for  challenging  Mr.  Simmons. 
This,  therefore,  is  an  authority  expressly  in  point,  to 
show  that  William  Ironmonger  was  properly  ordered 
to  stand  by,  other  jurors  in  the  panel  being  ready  to 
be  sworn  in  sufficient  numbers  to  make  up  a  full  jury 
without  him.  Mr.  Russell  dwelt  much  on  a  supposed 
vested   interest   that   the    prisoner   had   acquired   in 
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1857.  William  Ironmonger  as  one  of  the  jury  to  try  him, 
Mansell's  unless  cause  could  be  shown  by  the  Crown  to  prove 
Case-  that  he  did  not  stand  indifferent.  But  in  truth,  and" 
according  to  law,  there  is  no  necessity  nor  right  that 
a  prisoner  shall  be  tried  by  a  particular  juryman  till 
the  prisoner  has  been  given  in  charge  to  the  jury. 
After  the  prisoners  have  had  their  challenges,  the  oath 
of  the  juryman  is,  "  You  shall  well  and  truly  try,  and 
a  true  deliverance  make,  between  our  sovereign  lady 
the  Queen  and  the  several  prisoners  you  shall  have  in 
charge."  When  the  prisoner  is  given  in  charge  to 
the  jury,  by  that  jury  he  must  be  tried,  and  in  felony 
or  treason  the  jury  cannot  separate  till  they  have  found 
their  verdict.  But  (as  often  happens  at  the  assizes) 
before  a  particular  prisoner  who  has  had  his  challenges 
is  given  in  charge  to  the  jury  the  Court  rises  and  the 
jury  separate.  Next  morning  a  new  jury  is  called, 
when  the  prisoner  again  has  his  challenges,  and  possi- 
bly there  may  not  be  one  individual  upon  the  second 
jury  that  was  sworn  upon  the  first.  Yet  all  this  is 
regular.  We  now  come  to  the  assignment  of  error 
respecting  Jabez  Philpotl.  The  facts,  as  gathered 
from  the  record,  are  that  he  was  allowed  to  go  into 
the  jury-box  with  intent  that  he  should  be  sworn  and 
serve  as  a  juryman,  without  any  objection  being  made 
to  him  on  either  side.  Then,  before  being  sworn,  he 
spontaneously  said  that  "  he  had  conscientious  scruples 
against  capital  punishments."  The  counsel  for  the 
Crown,  without  assigning  this  as  cause  of  challenge, 
simply  prayed  the  Court  that  Jabez  Philpott  should 
be  ordered  to  stand  by.  The  prisoner's  counsel  prayed 
that  the  Crown  should  show  cause  of  challenge.  The 
presiding  Judge  said,  "  Undoubtedly,  if  you  feel  that 
you  cannot  do  your  duty,  you  are  quite  right  in  say- 
ing so,  and  you  had  better  withdraw."  Jabez  Philpott 
then  withdrew,  and  thereupon  it  was  "  adjudged  and 


CROWN  CASES  RESERVED.  405 

ordered  by  the  Court  that  Jabez  Philpott  should  stand       1857. 
by."     It  is  contended  that  this  was  erroneous,  and  mansbll's 
that  the  Court  was  bound  to  order  Jabez  Philpott  to       Case- 
be  sworn  upon  the  jury.     But  we  are  of  opinion  that 
the  Court  was  bound,  on  the  prayer  of  the  counsel 
for  the  Crown,  to  order  him  to  stand  by.     We  here 
attach  no  weight  to  what  Jabez  Philpott  said,  and 
we  consider  this  a  challenge  by  the  Crown  without 
assigning  cause,  the  panel  not  yet  being  exhausted, 
and  there  being  a  probability  that  a  full  jury  might 
be  made  up  without  swearing  this  individual.     Nor 
do  we  attach  any  weight  to  the  remark  which  fell 
from  the  learned  Judge,  although  it  be  unnecessarily 
set  out  upon  the  record.     But  we  wish  it  to  be  under- 
stood that  we  by  no  means  acquiesce  in  the  doctrine 
boldly  contended  for  at  the  bar,  on  the  authority  of 
Brownlow  (41),  that  a  Judge,  on  the  trial  of  a  crimi- 
nal case,  has  no  authority,  if  there  be  no  challenge 
either  by  the  Crown  or  by  the  prisoner,  to  excuse  a 
juryman  on  the  panel  when  he  is  called,  or  to  order 
him  to  withdraw,  although  he  is  palpably  unfit,  by 
physical  or  mental  infirmity,  to  do  his  duty  in  the 
jury-box.     We  are  not  now  to  define  the  limits  of 
this  authority;  but  we  cannot  doubt  there  may  be 
cases,  as  if  a  juryman  were  completely  deaf,  or  blind, 
or  afflicted  with  bodily  disease  which  rendered  it  im- 
possible for  him  to  continue  in  the  jury-box  without 
danger  to  his  life,  or  were  insane,  or  drunk,  or  with 
his  mind  so  occupied  by  the  impending  death  of  a 
near  relative  that  he  could  not  duly  attend  to  the 
evidence,  in  which,  although,  from  there  being  no 
counsel  employed  on  either  side,  or  for  some  other 
reason,  there  is  no  objection  made  to  the  juryman 
being  sworn,  it  would  be  the  duty  of  the  Judge  to 
prevent  the  scandal   and   the   perversion   of  justice 
which  would   arise  from   compelling   or   permitting 
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1857.       such  a  juryman  to  be  sworn,  and  to  join  in  a  verdict 
MAN8ELL,S  on  the  life  or  death  of  a  fellow-creature.     We  have 
Case.       now  to  attend  to  some  objections  of  mere  form,  which 
it  is  said  afford  sufficient  ground  for  reversing  the 
judgment.     Exception  is  taken  to  the  expression  in 
the   record   that  the   Court   ordered   and   adjudged 
jurymen  "to  stand  by,"— said  to  be  language  un- 
known to  the  law.     The  meaning  of  it,  however,  is 
quite  obvious— namely,  that,  being  challenged  by  the 
Crown,  the  consideration  of  the  challenge  should  be 
postponed  till  it  should  be  seen  whether  a  full  jury 
might  not  be  made  without  them  by  others  on  the 
panel.     No   authority  has  been  cited  to  show   that 
"challenge"  is  a  vox  signata  which  must  be   used 
like  "feloniously,"  or  "  burglariously,"  or  "of  malice 
aforethought ;"  and  if  the  expression  conveys  no  legal 
meaning  error  cannot  be  assigned  upon  it.     Another 
objection  pointed  out  by  the  prisoner's  counsel  was, 
that  the  record  states  that  Jabez  Philpott  had  been 
"  called  and  elected  to  the  intent  that  he  should  be 
sworn"  before  the    prayer  on  behalf  of  the  Crown 
that  he  should  stand  by.    But  he  had  not  been  sworn, 
and  the  statement  can  only  mean  that  he  had  been 
allowed  to  enter  the  box  that  he  might  be  sworn  and 
serve  upon  the  jury,  if,  when  he  came  to  the  book  to 
be  sworn,  and   before   he  was   sworn,  no  objection 
should  be  made  to  him.     There  can  be  no  doubt  that 
at  this  time  he  might  have  been  challenged  by  the 
prisoner,   and  the  record  shows  that   the    prisoner's 
counsel  required  that  cause  of  challenge  should  then 
be  shown   against  him  by  the  Crown.     If  he  could 
then  have  been  challenged  for  cause  by  the  Crown, 
what  reason  can  there  be  for  saying  that  he  could  not 
then  be  challenged  by  the  Crown  without  cause,  there 
being  still  several  jurors  present  who  had  not  been 
challenged  either  by  the  Crown  or  the  prisoner,  from 
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whom  a  full  jury  might   be   made?     Then   it  was       1857. 

naSed  th!i! the  Trd  does  not  show  that  the  Juror9  ^^T 

named  in  the  panel  were  «  good  and  lawful  men  of  Case. 
the  county  of  Kent,"  and  the  case  of  Whitehead  v. 
The  Queen  (7  Q.  B.  582)  was  cited,  in  which  Patte- 
son  J.  expressed  an  opinion  that  the  caption  of  an 
indictment  was  bad  for  not  showing  that  the  indict- 
ment was  found  by  good  and  lawful  men  of  the 
county;  but,  whether  that  opinion  be  right  or  wrong, 
in  the  present  case  by  reasonable  intendment  the 
jurors  must  be  taken  to  have  been  good  and  lawful 
Kentish  men.  The  award  of  the  venire  to  the 
sheriff  of  Kent  requires  him  "  to  have  before  the 
Queen's  justices  good  and  lawful  men  of  the  county 
aforesaid  qualified  according  to  law,  by  whom  the 
truth  of  the  matter  may  be  better  known."  The 
record  then  goes  on  to  allege  that  "the  said  sheriff, 
for  the  purpose  aforesaid,  impannels  and  returns  the 
persons  following,  and  arrays  them  in  a  panel "  &c. 
He  professes  to  obey  the  mandate  he  has  received, 
and  we  must  presume  that  he  has  done  his  duty  and 
has  obeyed  it.  We  do  not  think  it  necessary  to  take 
further  notice  of  the  objection  deduced  from  the 
supposed  want  of  power  in  a  commissioner  under  a 
commission  of  oyer  and  terminer  and  general  gaol 
delivery,  to  do  what  might  be  done  by  the  Court  of 
Queen's  Bench,  than  to  say  that,  although  in  various 
matters  the  Court  of  Queen's  Bench  has  powers 
which  do  not  belong  to  commissioners  of  oyer  and 
terminer  and  general  gaol  delivery,  the  statute  in 
question  must  receive  the  same  construction  before 
all  Courts  and  all  Judges,  and  a  party  accused  must 
have  the  same  rights  when  on  trial  for  his  life  before 
whatever  Court  or  Judge  he  may  be  tried.  We  have 
only  further  to  notice  the  objection  that  the  names  in 
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1857.  the  panel,  after  it  had  been  gone  through  once,  were 
Mansell's  not  read  in  the  order  in  which  they  stood  in  the  panel, 
the  twelve  jurors  who  had  served  on  the  trial  of  Chap- 
man standing  in  different  parts  of  the  panel,  and  being 
now  called  over  consecutively,  instead  of  the  clerk 
of  assize  calling  the  name  of  Jacob  Jacobs,  which 
stood  immediately  after  that  of  William  Ironmonger. 
There  are  sayings  to  be  found  in  the  books  that  the 
proper  course  is  to  call  the  names  of  the  jurors  as  they 
stand  in  the  panel,  but  there  is  no  authority  for  assert- 
ing that  this  course  may  not  be  departed  from  when 
convenience  requires ;  and  if  the  jurors  who  had  served 
on  Chapman's  jury  were  to  be  called  at  all,  the  con- 
venient course  clearly  was  to  call  them  immediately 
and  consecutively,  as  all  the  others  had  been  before 
called,  and  had  been  either  sworn  or  challenged.  At 
Frost's  trial  for  high  treason  the  counsel  for  the 
prisoner  objected  to  the  jurors  being  called  in  the 
order  in  which  they  stood  in  the  panel.  When  they 
are  impannelled  in  alphabetical  order  it  seems  absurd 
to  require  that  on  each  trial  the  clerk  of  assize  must 
begin  with  the  ".4's.";  and  if  a  second  jury  is  called 
it  is  difficult  to  say  in  what  order,  according  to  the 
rule  contended  for,  the  names  ought  to  be  called,  so 
as  to  avoid  the  risk  of  the  judgment  being  reversed 
upon  a  writ  of  error.  There  was  here  an  additional 
gravamen,  that  the  order  in  which  the  names  were 
read  was  suggested  by  the  counsel  for  the  Crown. 
But  if  the  order  was  in  itself  unobjectionable,  it  could 
not  become  illegal  from  having  been  suggested  either 
on  behalf  of  the  Crown  or  the  prisoner.  Having  thus 
travelled  through  all  the  alleged  errors  assigned  on 
this  record,  and  found  that  none  of  them  can  be  sup- 
ported in  point  of  law,  we  have  only  to  give 

Judgment  for  the  Crown. 
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When  the  above  judgment  had  been  delivered  the       1857. 
senior  puisne  Judge  present,  Maxell's 

Wightman  J.  addressed  the  prisoner,  and  ordered  Case- 
that  the  keeper  of  the  gaol  of  Newgate,  in  whose 
custody  the  prisoner  then  was,  should  deliver  him 
into  the  custody  of  the  sheriff  of  the  county  of  Kent 
and  the  keeper  of  her  Majesty's  gaol  there,  and  that 
the  said  sheriff  of  Kent  should  execute  the  sentence 
of  death  upon  the  prisoner  on  Monday  the  18th  day 
of  May. 

Subsequently  a  writ  of  error  was  issued  on  the 
fiat  of  the  Attorney  General  at  the  instance  of  the 
prisoner,  to  bring  before  the  Court  of  Exchequer 
Chamber  the  judgment  of  the  Court  of  Queen's 
Bench.  A  Judge  at  chambers  granted  a  habeas  corpus 
to  bring  the  prisoner  up  to  assign  errors,  and  the 
prisoner  appeared  in  Court  for  that  purpose  on  the 
13th  June,  1857,  in  the  custody  of  the  gaoler  of 
Maidstone  gaol. 

F.  Russell,  counsel  for  the  prisoner,  then  proposed 
to  assign  errors ;  but,  as  no  intimation  had  been 
given  to  the  counsel  for  the  Crown,  it  was  suggested 
by  the  Court  and  assented  to  by  the  prisoner's  counsel 
that  the  prisoner  should  be  brought  up  on  the  follow- 
ing Monday,  the  15th  June,  for  that  purpose.  The 
Court  thereupon  ordered  the  gaoler  to  take  the  pri- 
soner back  to  Maidstone  gaol  and  to  bring  him  up  to 
Court  on  that  day.  The  prisoner  was  accordingly 
brought  up  on  15th  June,  1857. 

F.  Russell,  for  the  plaintiff  in  error.  A  question 
arises  as  to  the  proper  mode  of  assigning  errors  in 
this  Court  in  a  case  of  felony.  There  is  no  precedent, 
and  the  rules  of  practice  prescribed  for  civil  actions 
do  not  apply.  The  recent  practice,  under  the  Com- 
ma 2 
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1857.       mon  Law  Procedure  Acts,  is  limited  to  actions  at 

M        LIi,,   law;    and  it  is  submitted  that  the  provisions  as  to 

ACaEse.1'      error  in  the  General  Rules  of  Hilary  Term,  4  Wm.  4., 

are  limited  in  like  manner,  and  do  not  apply  to  cases 

of  felony. 

Cockburn  C  J.— We  are  all  of  opinion  that  the 
rules  of  practice  in  question  do  not  apply  to  proceed- 
ings on  writs  of  error  in  cases  of  felony. 

F.  Russell.  I  submit  that  the  proper  course  is  that 
the  prisoner  being  now  present  in  Court,  his  counsel 
should  pray  oyer  of  the  record  ;  that  the  prisoner 
should  then  personally  deliver  in  the  assignment  of 
errors  in  writing  to  the  Master  of  the  Court  in  open 
court  to  be  filed,— thus  following,  as  nearly  as  may 
be,  the  practice  of  the  Court  of  Queen's  Bench. 

Welsby,  who  appeared  on  behalf  of  the  Attorney 
General  for  the  Crown,  said  there  was  no  objection 
to  the  course  proposed. 

Cockburn  C.  J. — The  course  suggested  seems  the 
proper  one. 

F.  Russell  then  produced  the  writ  of  error,  and 
prayed  oyer  of  the  record,  which  was  granted,  and 
the  record  was  taken  as  read.  The  assignment  of 
errors  was  then  handed  in.  It  was  substantially  the 
same  as  that  in  the  Court  below,  with  the  following 
additional  ground  of  error  (namely)  : — 

"  That  it  does  not  appear  by  the  record  that  the 
sheriff  returned  good  and  lawful  men  of  the  county 
of  Kent  to  try  the  issue  between  the  said  Thomas 
Mansell  and  our  lady  the  Queen"  (a). 

The  Court,  on  the  prayer  of  F.  Russell,  assigned 
counsel  for  the  plaintiff  in  error. 

Welsby,  on  behalf  of  the  Crown,  joined  in  error 
vivd  voce. 

(a)  Although  this  ground  of  error     point  was  there  argued  and  decided 
was  not  included  in  the  assignment      against  the  plaintiff  in  error, 
of  errors  in  the  Court  below,  the 
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The   Court  then   appointed    a  day  for  argument,       1857. 
and  ordered  that  the  keeper  of  Maidstone  gaol  should  ^^7ELL'S 
bring  the  plaintiff  in  error  before  the  Court  on  that       Case- 
day ;    and   the  case  was  accordingly  argued  in  the 
Court  of  Exchequer  Chamber  on  23rd  and  24th  June 
1857   (the   plaintiff  in  error  being  present),  before 
Cockburn  C.  J.,  Williams  J.,  Willes  J.,   Bram- 
well  B.,  Watson  B.  and  Channell  B. 

F.  Russell  (with  him  the  Hon.  George  Denman) 
appeared  for  the  plaintiff  in  error ;  and  Welsby  (with 
him  Hibton)  for  the  Crown. 

F.  Russell,  for  the  plaintiff  in  error.  Jurors  have 
been  improperly  set  aside  at  the  instance  of  the 
Crown,  and  the  prisoner  was  not  allowed  to  have 
those  sworn  on  the  jury  on  whose  serving  he  was 
entitled  by  law  to  insist.  This  is  properly  on  the 
record  and  is  good  ground  for  error.  Improperly 
allowing  or  disallowing  a  challenge  to  a  juror  is 
error;  Rex  v.  Edmunds  (a),  Year  Book,  2  Hen.  4, 
pp.  2,  3  :  whether  it  be  to  the  polls  or  to  the  panel ; 
Gray  v.  Regina  (b),  O'Connell's  Case(c)  :  and  if  a 
juror,  who  has  been  challenged,  try  the  case  after- 
wards on  a  new  distringas,  it  is  error ;  Moor  v, 
Vaughan  (d).  The  result  of  the  authorities  seems 
to  show  that  if  it  appear  on  the  record  that  by  any 
conduct  of  the  Judge  contrary  to  law  the  constitution 
of  the  jury  has  been  altered  to  the  prejudice  of  the 
prisoner,  it  is  error  on  the  record  ;  Vin.  Abr.  tit. 
Error,  2  Tidd's  Prac.  921,  13  Godb.  429.  Although 
the  question  here  raised  is  not  expressly  in  the  form 
of  a  demurrer,  it  was  treated  as  a  demurrer  in  the 
Court  below,  and  it  is  so  in  substance.  It  would  be 
monstrous  to  common  sense  to  affirm  that  where  it 
is  admitted  that  there  has  been  an  improper  selection 
of  the  jury,  the  prisoner  shall  have  no  remedy;  and 

(a)  4  B.  &  Aid.  471.  (c)  11  CI.  &  F.  156. 

(6)  11  CI.  &  F.  427.  (.d)  Cro.  Eliz.  430. 
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1857.      if  it  is  not  ground  of  error  there  is  no  remedy,  as  a 
Mansell's  bill  of  exceptions  will  not  lie  in  a  case  of  felony  (a). 
Case.  Tjje  firgt  an(j  majn  objection  is  that  when  William 

Ironmonger  was  called  a  second  time  he  ought  not  to 
have  been  set  aside  unless  good  cause  was  shown,  as 
the  panel  had  been  then  gone  through  and  the  right 
of  the  Crown  to  challenge  without  showing  cause 
had  ceased  (6).  The  right  of  the  prisoner  that  cause 
shall  be  shown  is  not  a  right  dependent  on  the 
discretion  of  the  Court,  but  is  an  absolute  statutable 
right.  There  is  no  recital  in  the  statute  of  Edward  I. 
and  the  object  of  that  statute  must  therefore,  in  a 
great  measure,  be  gathered  from  the  enactment  itself; 
but  we  must  take  into  consideration  the  mischief 
which  the  statute  was  intended  to  remedy.  The 
statute  was  passed,  not  only  to  prevent  delay  in 
taking  the  inquisition  but  also  to  prevent  the  right 
of  peremptory  challenge  on  the  part  of  the  Crown. 
Previously  to  the  establishment  of  the  great  charter 
our  Kings  had  been  kept  under  no  rules  of  govern- 
ment, but  had  exercised  a  prerogative  above  the  law  ; 
and  the  object  was  to  put  a  restraint  upon  the  royal 
power. 

Cockburn  C.  J. — I  do  not  quite   see  what  con- 
sequence follows. 

(a)  But  it  appears  that  it  lies  in  Chambers,  sealed  a  bill  of  excep- 

misdemeanor  ;  see  Jervis's  Arch.,  tions  in  a  case  in  which  the  de- 

by  Welsby,  12th  ed.  143,  and  the  fendant  was  indicted  for  obtaining 

cases  there  cited  ;  Sir  Henry  Vane's  money  by  false  pretences  and  for  a 

Case,  1    Sid.   85  ;    1   Keble,  324  ;  conspiracy  to  defraud. 
1  Lev.  68  ;    Kelyng,  15 ;    Rex  v  (6)    The  cases    cited  were  the 

Lord  Paget,  1  Leon.  85;    Rex  v.  same  as  in  the  Court  of  Queen's 

Higgins,  1  Vent.  366  ;  Rex  v.  Nutt,  Bench,  and  therefore  it  has    not 

1  Barnard.  307  ;   Rex  v.  Preston,  been  thought  necessary  again   to 

Rep.  temp.  Hard.  251 ;  2  Str.  1040  ;  refer  to  them  ;  and  the  arguments 

and  Reg.  v.  Alleyne,  Q,.  B.  Bee.  of   the  learned    counsel    on    this 

1851     (M.S.    Jervis's     Arch.,    by  point  are   only  given  where  they 

Welsby,   12th  ed.  143),  in  which  appear  to   add  to  or  explain  his 

Lord  Campbell,  after  argument  at  contention  in  the  Court  below. 
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Russell.     If  you  see  that  power  had   been  usurped       1857. 
by  the  Crown,   and  that  it  was  to  remedy  this  evil    Mansell,s 
that  the  statute   was  passed,  you  will  then  construe       Case- 
the  statute  strictly  against  the  Crown. 

No  doubt,  notwithstanding  the  intention  of  the 
statute,  a  practice  grew  up  of  allowing  the  Crown  to 
defer  showing  cause  of  challenge  till  the  panel  had 
been  gone  through  ;  but  according  to  that  practice, 
as  shown  by  the  reported  cases,  the  panel  had  been 
gone  through  when  Ironmonger  was  called  a  second 
time.  The  Crown  must  show  cause,  after  all  the 
available  jurors  have  been  called,  if  there  is  not  then 
a  full  jury.  Here  all  the  available  jurors  had  been 
called.  The  calling  the  names  of  the  twelve  jurors 
who  came  after  Ironmonger  was  called  a  second  time, 
cannot  be  said  to  have  been  calling  over  the  names 
of  defaulters,  for  those  twelve  jurors  were  not 
defaulters,  but  were  in  the  situation  of  persons  who 
were  at  the  time  exempted  from  serving  on  the  jury  ; 
the  record  shows  that  there  was  no  necessity  for 
sending  into  the  other  Court  or  taking  any  measure 
to  ascertain  if  they  could  be  found  ;  for  it  was  known 
that  they  were  engaged  in  the  performance  of  a  duty 
which  devolved  upon  them  as  jurors,  and  therefore 
as  to  them  the  panel  had  been  gone  through ;  and  if 
so  it  follows  that,  before  Ironmonger  was  a  second 
time  ordered  to  stand  by,  every  available  juror  had 
been  called,  and  the  panel  had  been  treated  as  gone 
through  by  beginning  to  call  it  again.  There  is  no 
case  in  the  books  by  which  it  appears  that  a  juror 
who  has  been  once  set  aside  at  the  instance  of  the 
Crown  has  been  again  set  aside  without  cause  of 
challenge  being  shown  (a). 

(a)  The  arguments  of  the  learned      Court    below    and    are    therefore 
counsel  on  the  other   points  were      omitted, 
substantially  the   same   as   in   the 
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1857.  Welsby,  for  the  Crown.     At  the  root  of  the  argu- 

Manseli/s  ment  on  the  other  side  there  is  this  difficulty,  that  the 
Case.       record  does  not  disclose  any  ground  of  error. 

Cockburn  C.  J. — The  objection  here  is,  that  the 
Crown  was  allowed  to  challenge  and  pass  over  a 
juryman  and  go  on  to  the  next  juror  without  showing 
cause.  How  is  this  to  be  taken  advantage  of  if  not 
in  error  ? 

Welsby.  If  done  corruptly  by  the  Judge  the 
course  is  impeachment.  If  not,  there  is  no  remedy 
unless  there  is  a  demurrer  and  judgment  thereon. 

Willes  J.  referred  to  The  King  v.  City  of 
Worcester  (a),  in  which  it  is  said,  that  "if  a  Judge 
overrule  a  challenge  upon  debate  without  a  demurrer 
then  it  is  proper  for  a  bill  of  exceptions." 

Williams  J Suppose  the  Judge  would  only  allow 

nineteen  peremptory  challenges  by  the  prisoner? 

Welsby.  Gray  v.  The  Queen  is  substantially  that  case ; 
but  there  there  was  a  formal  demurrer  and  judgment. 
All  that  appears  on  this  record  is  a  challenge  by 
the  Crown  and  a  protest  by  the  prisoner  that  the 
challenge  ought  not  to  be  allowed  unless  cause  forth- 
with shown.  If  there  was,  by  mistake,  a  departure 
from  the  practice  of  the  Court,  there  is  no  redress ; 
but  if  what  is  done  wrongly  is  also  done  corruptly, 
the  Judge  is  liable  to  impeachment. 

Cockburn  C.  J. — If  a  bill  of  exceptions  does  not 
lie  in  a  criminal  case,  what  is  to  prevent  error  being 
brought  ?  I  understand  your  proposition  to  be,  that 
unless  there  be  a  judgment  on  the  challenge  on  the 
record,  no  irregularity,  however  gross,  in  the  conduct 
of  the  trial,  is  matter  of  error. 

Welsby.  Yes.  If  there  be  misdirection  or  improper 
reception  of  evidence  in  a  criminal  case  it  is  not 
matter  of  error. 

(a)  Skinner,  101. 
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Cockburn  C.  J — Suppose  eleven  jurymen   tried       1857. 
the  case  without  consent  ?  ~ 

TJ7"  7  l  mi  MANSELL'S 

Welsby.      lhat   would    properly   appear    on    the        Case- 
record,  and  would  be  matter  of  error. 

Cockburn  C.  J.— Here  a  challenge  is  allowed 
without  showing  cause,  and  that  is  put  on  the 
record. 

Welsby.  That  never  ought  to  have  found  its  way 
on  to  the  record.  It  is  doubtful  whether  error  would  - 
lie  on  the  improper  allowance  of  a  challenge;  but 
this  does  not  even  amount  to  an  improper  allowance. 
The  Judge  has  only  given  time  to  the  Crown  to 
shew  cause  of  challenge,  by  ordering  the  juryman  to 
stand  aside  till  the  panel  has  been  gone  through  (a). 

F.  Russell  replied. 

Cockburn  C.  J. — I  am  of  opinion  that  the  judg- 
ment of  the  Court  of  Queen's  Bench  must  be  affirmed. 
It  has  been  contended,  on  behalf  of  the  Crown,  that 
the  objections  taken  were  grounds  of  exception,  and 
that  a  writ  of  error  does  not  lie ;  but  it  is  unnecessary 
to  decide  that  question,  because  I  think  that  the 
judgment  of  the  Court  below  must  be  affirmed  on 
the  merits;  and  although  it  may  be  doubtful  whether 
error  will  lie,  I  am  unwilling  to  decide  that  question, 
because  I  for  one  would  be  loth  to  abridge  the  rights 
of  a  prisoner  who  may  have  been  prejudiced  at  his 
trial.  The  first  objection  arises  in  this  way.  It 
appears  that  the  list  of  jurors  was  gone  through  and 
certain  persons  were  challenged  by  the  Crown  and 
by  the  prisoner ;  that  this  having  been  done  twelve 
persons  on  the  panel,  who  had  been  serving  as 
jurymen  in  another  case,  came  into  Court  after  the 
list  had  been  so  gone  through,  and  the  name  of 
William  Ironmonger  (who  had,  on  the  first  calling  over, 

(a)  The  arguments  on  the  other  points  were  substantially  the  same  as 
in  the  Court  below. 
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1857.       been  ordered  to  stand  by  at  the  instance  of  the  Crown) 
Manseli/s  had  been  called  again,  and  after  he  had  been  again 

Case.  challenged  by  the  Crown  ;  and  then,  instead  of  dispos- 
ing of  that  challenge  and  deciding  whether  William 
Ironmonger  should  serve  on  the  jury,  the  Judge 
allowed  the  names  of  the  said  twelve  jurors  to  be 
called ;  and  the  question  is,  whether  the  Crown  ought 
not  then  to  have  been  put  to  show  cause  of  challenge. 
The  question  turns  upon  the  statute  33  Edward  I., 
which,  although  repealed,  has  been  re-enacted  by 
section  29  of  the  statute  6  Geo.  4,  c.  50.  Before  the 
statute  of  Edw.,  the  Crown  exercised,  either  by  legal 
prerogative  or  by  usurpation,  the  power  of  peremp- 
tory challenge ;  but  the  statute  restrained  that  right, 
and  took  away  the  right  of  challenge  on  the  part  of 
the  Crown  without  showing  cause. 

It  appears  that  on  that  statute  became  engrafted 
the  practice  of  allowing  the  challenge  and  directing 
the  person  challenged  to  be  put  on  one  side  till  the 
panel  should  be  gone  through,  and  if  there  were 
sufficient  jurors  without  him  it  then  became  unneces- 
sary to  show  cause  of  challenge.  This,  no  doubt, 
amounted  virtually  in  many  cases  to  a  peremptory 
challenge. 

1  think  the  books  show  that  this  practice  was  not 
at  first  confined  to  the  Crown,  but  that  the  prisoner 
had  the  same  right;  and  in  Fitzharris's  Case  the 
observations  of  the  Chief  Justice  seem  to  show  that 
the  accused  had  the  same  right  of  deferring  showing 
cause  as  the  prosecutor.  It  is  conceded  on  all  the 
authorities  that  where  the  Crown  proposes  to  chal- 
lenge, the  counsel  for  the  Crown  has  a  right  to 
have  the  juryman  objected  to  set  on  one  side  till  the 
panel  is  gone  through,  and  it  is  not  till  the  panel  is 
thus  gone  through  that  cause  need  be  shown  ;  and 
the  whole  question  resolves  itself  into  this — when  is 
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the  panel  gone  through  or  perused?  When  the  jurors       1857. 
on  the  panel  have  been  called  over,  or  when  every  manseli/s 
legitimate  effort  has  been  made  to  ascertain  if  the       Case- 
attendance  of  jurymen  can  be  secured?     In  this  case 
the  panel  had  been  gone  through  once,  and  William 
Ironmonger  had  been  challenged  and  set  on  one  side. 
On   calling    over   the    panel    the   names   of  twelve 
jurymen  were  omitted,  because,  as  they  were  serving 
upon  another  jury,  it  would  have  been  an  idle  cere- 
mony to  call  them ;  the  result  was,  that  when  they 
came  to  the  end  of  the  panel  there  were  not  sufficient 
persons   to  serve  on  the  jury.      The    panel   having 
been  thus  called  over,  the  name  of  William  Ironmonger 
was  again    called,   and    the  counsel  for   the   Crown 
prayed  that  he  might  be  ordered  to  stand  by.     The 
Judge  did    not  decide   upon   that  application ;   but, 
whilst  the  question  was  pending,  the  twelve  jurymen 
who  had  been  absent   came  into  Court.     It  is  not 
disputed  that  those  twelve  jurors  were  competent  to 
sit  upon  the  jury ;  but  it  is  said  that  the  panel  having 
been  previously  gone  through,  the  cause  of  challenge 
ought  to  have  been  stated.     It  all  turns  upon  what 
is  meant  by  going  through  the  panel.     The  practice 
seems  to  vary.     In   some  places  it  occurs  that  the 
names  in  the  panel  are  called  in  the  order  in  which 
they  stand  ;  in  others  the  order  is  decided  by  ballot. 
Here  they  were  called  in  their  order  on  the  panel ; 
but  the   twelve    absent   jurymen    were    not   called, 
because  it  was  known  where  they  were,  and  that  it 
would  be  useless  to  call  them.     The  panel  then  was 
not  gone  through  so  far  as  those  twelve  jurors  were 
concerned— it  was  not  exhausted  as  to  them.     Now, 
it  being  conceded  that  the  Crown  was  not  bound  to 
assign  cause  of  challenge  till   the    panel    was  gone 
through,  it  seems  to  me  that  it  cannot  be  said  that 
the  panel  was  gone  through  till  those   twelve  jury- 
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1857.  men  had  been  called,  and  the  Crown  and  the 
Manser's  prisoner  respectively  had  said  whether  they  chal- 
t  Case.  lenged  them  or  not.  It  is  said  that  the  challenge  of 
Ironmonger  ought  to  have  been  disposed  of.  Had 
that  been  disposed  of  there  would  have  been  more 
difficulty;  but  I  think  that  even  if  that  challenge 
had  been  disposed  of  the  panel  would  not  have  been 
gone  through  as  to  the  twelve  jurors.  But  on  looking 
at  what  took  place,  it  is  clear  that  the  challenge  was 
not  gone  into;  the  Judge  heard  what  was  said,  but 
made  no  order,  and  then  the  twelve  came  in.  Inde- 
pendently of  the  convenience  of  the  course  pursued 
in  this  instance,  there  is  authority  to  support  it.  In 
Home  Tooke's  Case  it  was  assented  to  that  after  the 
panel  had  been  gone  through  the  names  of  the 
defaulters  should  be  gone  through  again  before  the 
Crown  should  be  required  to  show  cause  of  challenge ; 
and  virtually  that  was  what  was  done  in  the  present 
case,  for  the  absent  jurors  stand  in  the  position  of 
those  whose  names  were  called,  but  who  did  not 
answer.  True,  it  is  said  that  in  Regina  v.  Geach 
Parke  B.  laid  down  a  different  rule.  The  report  of 
that  case  is  somewhat  loose  and  unsatisfactory  ;  but  if 
it  were  necessary  to  determine  the  question,  I  think 
the  course  pursued  by  Bhamwell  B.  in  this  case  far 
more  convenient  and  correct,  and  more  consistent 
with  principle  than  that  said  to  have  been  pursued  in 
Regina  v.  Geach ;  but  I  do  not  understand  the 
learned  Baron  (now  Lord  Wensleydale)  as  laying 
down  any  inflexible  rule  of  law  but  merely  as  pointing 
out  what  seemed  to  him  an  expedient  course  in  the 
particular  case.  I  know  of  no  inflexible  rule  except 
that  the  panel  must  be'  gone  through  before  the 
Crown  is  put  to  show  cause  of  challenge. 

Then    it   is   said    that  the   Judge  was   wrong  in 
ordering  that  thejurymen  should  stand  by,  and  that 
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that   is   a   term    unknown   to   our   law.      It   is    not       1857. 
unknown.     It  is  used  in  the  Irish  statute  9  Geo.  4.   Mansell-s 
c.  54.  s.  9.,  and  amounts  to  no  more  than  this :  that       Case- 
the    Crown    having    challenged    a  juryman,    he   is 
directed  to  stand  by,  instead  of  taking  his  seat  in  the 
jury  box,   till  the  time  of  stating  the  cause  of  chal- 
lenge   has  arrived  ;     and    that   course    is    perfectly 
unexceptionable. 

We  then  come  to  the  objection  that  the  jurors  were 
not  called  in  their  order  on  the  panel.  They  were 
called  in  their  order,  except  in  reference  to  the  twelve 
men  whose  absence  was  known ;  but  it  is  contended, 
that  all  the  persons  on  the  panel  ought  to  have  been 
called  again  ;  but  that  would  have  been  an  idle  and 
useless  ceremony,  except  for  the  purpose  of  supporting 
the  first  objection  ;  and  besides,  there  is  no  fixed  rule 
of  practice,  of  which  an  infringement  can  form  a 
ground  of  error,  defining  whether  a  jury  should  be 
called  in  their  order  on  the  panel  or  alphabetically, 
or  otherwise.  In  Frost's  Case  a  variation  from  the 
usual  practice  was  allowed.  The  Crown  is  entitled 
to  have  the  whole  number  of  jurymen  liable  to  serve 
gone  through  before  being  required  to  show  cause. 

Then  as  to  setting  aside  Jabez  Philpott.  It  is  to 
be  borne  in  mind  that,  up  to  the  time  when  the  jurors 
are  sworn,  the  accused  may  take  objection  to  them ; 
up  to  that  time  either  party  may  challenge. 
What  the  Judge  did  with  respect  to  Jabez  Philpott 
was  not  of  his  own  mere  motion.  I  do  not  assert  that 
if  a  Judge  knows  of  a  disqualification  he  has  not  the 
power  to  act  upon  that  knowledge  and  set  the  juror 
aside,  even  if  no  objection  be  made  by  either  side ; 
but  here  at  all  events  the  Judge  acquiesced  properly 
in  the  application  of  the  counsel  for  the  Crown. 

Then  it  is  said  that  it  does  not  appear  that  the  jury 
were  good  and  lawful  men  of  the  county.     First,  if 
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1857.       they  were  not  good  and  lawful  men  that  was  a  cause 
Mansbll's   of  challenge.    Secondly,  after  verdict  we  must  assume 
Case-       that  the    sheriff  discharged    his  duty  by  returning 
proper  persons  on  the  panel  (a). 

v  Willes  J. — I  concur.  It  is  not  necessary  to  decide 
whetherathe  matters  stated  as  error  ought  to  have 
appeared  on  the  record,  or  whether  they  form  a 
ground  of  error.  In  Gray  v.  The  Queen  it  was  the 
opinion  of  one  of  the  Judges  of  the  Court  of  Queen's 
Bench  in  Ireland,  that  a  Court  of  error  ought  to 
entertain  every  matter  on  the  record  as  to  the  con- 
struction of  the  jury,  though  it  was  not  formally 
alleged.  I  own  the  inclination  of  my  opinion  is  to 
the  contrary;  but,  assuming  it  to  be  matter  for  writ 
of  error  I  am  of  opinion  that  the  judgment  below 
ought  to  be  affirmed. 

The  principal  question  is,  whether  the  time  had 
arrived  when  the  Crown  ought  to  be  compelled  to 
assign  cause  of  challenge.  This  depends  upon  the 
construction  of  the  statute  33  Edw.  1,  which,  though 
repealed,  is  re-enacted  by  section  29  of  6  Geo.  4.  c.  50. 
In  Staunford's  Pleas  of  the  Crown  it  is  said  that  the 
Crown  need  not  show  cause  until  the  panel  has  been 
perused  ;  and  to  ascertain  when  it  is  said  to  be  perused 
we  must  look  to  the  decisions.  The  meaning  of  the 
word  "perused"  is  not  merely  that  the  panel  has 
been  read  through,  but  it  may  mean  that  it  has  been 
carefully  examined  to  ascertain  whether  there  are 
sufficient  jurors  to  constitute  a  jury.  It  is  said  in 
4  Blackstone's  Commentaries,  bk.  4,  c.  27,  p.  353,  refer- 
ring to  Hawkins  and  Hale,  "  the  King  need  not  assign 
his  cause  of  challenge  till  all  the  panel  is  gone  through, 
and  unless  there  cannot  be  a  full  jury."  Here  there 
were  challenges,  and  the  panel  was  gone  through  with 

(a)  Williams  J.  concurred,  but  had  left  the  Court  before  the  judg- 
ments were  delivered. 
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reference  to  the  jurors  in  Court.     Then  William  Iron-       1857. 
monger,  who  had  previously  been  ordered  to  stand  by,  Mansell.s 
was  again  called,  and  it  was  again  demanded  that  he       Case. 
should  be  ordered  to  stand  by.     While  the  matter  of 
this  challenge  was   under  discussion   twelve  jurors, 
who  formed  a  jury  in  another  case,  came  into  Court. 
Those  jurors  had  not  been  called  before,  and  could 
not  have  been  previously  called  to  any  purpose.     The 
application    by  the  Crown    that  Ironmonger  should 
stand  by  the  second  time  was  a  continuance  of  a  pre- 
vious objection,  a  demand  for  further  time  to  show 
cause   rather  than  a  fresh    challenge ;    and   in    my 
opinion  the  panel  had  not  then  been  gone  through  so 
as  to  make  it  incumbent  on  the  Crown  to  show  cause 
of  challenge.     Then  it  is  objected   that  directing  a 
juror  to  stand  by  is  error,  and  that  the  term  "  chal- 
lenge" ought  to  have  been  used.      The  expression 
"  stand  by  "  is  not  used  as  a  word  of  art.     It  signifies 
that  the  juror  is  set  on  one  side  till  the  time  for 
perfecting  the  challenge  has  arrived  ;  nor  is  there  any 
authority  for  saying  that  the  term  challenge  is  neces- 
sary to  be  used.     Whether  a  Judge  might  set  aside  a 
juryman  without  waiting  for  a  challenge  is  a  serious 
question ;  but  I  protest  against  being  understood  to 
say  that  a  Judge  has  not  that  power  in  certain  cases. 
If  conscientious  scruples   entertained  by  a  juryman 
would  not  prevent  his  giving  in  an  honest  verdict, 
they  would  be  no  ground  for  objecting  to  him  ;  but  if 
it  was  proved  on  a  challenge  that  they  were  such  as 
to  affect  his  verdict  he  ought  to  be  set  aside ;   and  I 
am  inclined    to  think   he   might,  for  this  cause,  be 
set  aside  by  the  Judge  without  challenge  ;  but  on  this 
point  I  express  no  final  opinion.     I  do  not  draw  the 
same  inference  from  Fitzharriss  Case  which  the  Chief 
Justice  does  as  to  the  prisoner  having  the  same  right 
as  the  Crown  of  deferring  showing  cause  of  challenge. 
I  have  nothing  to  add  to  what  has  been  said  as  to  the 
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1857.  objection  that  the  jurors  were  not  called  in  their  order 
Mansbll's  on  tne  Panel-  I  think  the  order  of  calling  the  jurors 
Case.  must  be  left  to  the  discretion  of  the  Court;  but  I 
protest  against  the  departure  in  particular  cases  from 
the  general  rule  of  practice,  as  great  inconveniences 
might  arise  from  such  a  departure.  I  do  not  think 
any  such  inconvenience  could  be  complained  of  here, 
for  when  the  twelve  jurors  came  into  Court  it  was 
proper  to  call  them  as  they  were  called.  I  thought 
at  first  that  it  should  have  appeared  on  the  record  that 
the  trial  was  by  good  and  lawful  men  of  the  county 
of  Kent;  but  on  consideration  it  seems  to  me  that 
the  first  answer  is,  that  after  verdict  it  must  be  assumed 
that  the  jurors  were  good  and  lawful  men ;  and  the 
second  is  that  by  sect.  27  of  the  Jury  Act,  6  Geo.  4. 
c.  50.,  the  prisoner  may  challenge  them  if  they 
are  not,  and  cannot  therefore  now  maintain  this 
objection  (a). 

Bramwell  B. — According  to  my  judgment,  the 
application  for  a  juryman  to  stand  by  is  a  question 
for  the  discretion  of  the  Judge  ;  and  I  do  not  think 
it  is  a  thing  which  ought  to  appear  on  the  record,  or 
be  made  ground  for  a  writ  of  error.  What  was  done 
in  this  case  was,  I  think,  correct.  On  the  question 
whether  what  was  done  was  right,  I  am  rather 
inclined  to  agree  with  Mr.  Russell  that  the  statute 
of  Edward  I.  meant  that  the  Crown  should  not  chal- 
lenge except  for  cause  ;  but  a  practice  has  grown 
up  for  the  Crown  to  set  a  juryman  aside  without 
showing  cause  until  the  panel  has  been  gone  through; 
and  I  think  a  violation  of  this  practice  is  not  ground 
of  error,  but  for  an  application  to  the  discretion  of 
the  Court.  The  statute  having  passed  so  many  years 
ago,   that  delay  in   showing  cause,  which  was   only 

(a)  His  Lordship  referred  to  Rex  v.  Sutton,  8  B.  &  C.  417. 
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discretionary  at  first,  has  become  a  right ;  and  I  think       1857. 
that  a  Judge  would  do  wrong  who  did  not  admit  it    Ma»mli£ 
as  a  matter  of  right.     I  think  that  though  the  panel        Ca8e- 
has  been  once  gone  through  the  Judge  has  the  power 
still  to  continue  to  postpone  the  time  when  he  will 
compel  the  Crown  to  assign  cause  for  its  challenges, 
as  I  think  that  the  application  that  a  juryman  shall 
stand  by  is  an  application  to   the  discretion   of  the 
Judge  at  the  trial ;  but  I  think  the  Judge  ought  not  so 
to  continue  to  postpone  the  obligation  on  the  Crown 
to  shew    cause  without   good    reason  for  doing   so. 
What  was  done  in  this  case  was,  I  think,  quite  cor- 
rect.    It  is  admitted  that  the  Crown  need  not  show 
cause  until  the  panel  is  gone  through ;  and  the  only 
sensible  limit  is,  that  the  Crown  need  not  show  cause 
until  it  appears  that  the  inquest  will  otherwise   go 
off  for  default  of  jurors.     It  has  been  contended  that 
when  the  panel  is   once  gone  through,  that  is    the 
punctum   temporis   at  which   the    Crown   must   show 
cause ;  but  there  is  no  authority  for  that  contention, 
and  I  think  that  even   if  the  twelve  jurors  had  not 
come   into  Court   the  Crown   need   not  have    been 
compelled   to   assign   cause   of  challenge.     But  the 
twelve  jurors  being  in  Court,  it  seems  to  me  irra- 
tional to  say  that  they  might  not  be  called  upon  to 
serve  before  the  Crown  was  called  upon  to  show  cause 
of  challenge;   for  the  rule  must  at  least  mean  that 
until  each  juryman  who  can  answer  has  answered, 
and  there  are  not  twelve  jurors  to  go  into  the  box, 
the  Crown  cannot  be  compelled  to  show  cause.    With 
regard  to  Geach's  case  I  agree  with  the  Lord  Chief 
Justice  that  Parke  B.  did  not  intend  to  lay  down  any 
positive    and    inflexible    rule    of    law,    but    merely 
pointed  out  what  seemed  to  him  to  be  an  expedient 
course  in  that  particular  case.     With  regard  to  the 
objection  to  the  use  of  the  expression,  that  a  juryman 

VOL.    I.  II 
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1857.       shall  "  stand  by,"  the  answer  is,  that  it  is  not  a  term 
Mansell's    °f  art>  ana*  merely  means  that  the  Crown  shall  have 
Case.       tjme  t0  show  cause  of  challenge. 

Watson  B I  think  the  judgment   ought  to  be 

affirmed.  I  entertain  great  doubt  whether  error  lies ; 
but,  assuming  that  it  does,  the  main  question  is 
whether,  when  Ironmonger  was  called  a  second  time, 
the  panel  was  perused  or  gone  through,  and  I  am  of 
opinion  that  it  was  not.  It  is  said  that  the  challenge 
had  begun  before  the  twelve  jurors  came  in ;  but  T 
think  that  that  was  not  so,  and  that  no  challenge  had 
then  taken  place.  A  challenge  is  a  formal  matter. 
The  grounds  of  it  must  be  stated,  and  it  must  be 
communicated  in  such  a  way  that  it  can  be  put  on 
the  record,  so  that  the  prisoner  may  demur  or  counter- 
plead, and  error  may  then  be  assigned  thereon.  I 
think  the  panel  cannot  be  said  to  be  exhausted  where 
jurymen  appear  before  the  actual  challenges  have 
commenced,  and  upon  that  question  Cook's  case  is  in 
point.  The  Legislature  has  adopted  the  term  "stand 
by  "  in  section  9  of  the  Irish  statute  9  Geo.  4.  c.  54. 
It  means  that  the  Crown  shall  have  time  to  show 
cause  of  challenge.  With  regard  to  the  objection  that 
the  jurors  are  not  shown  to  be  good  and  lawful  men, 
the  precedents  show  that  the  absence  of  such  an  alle- 
gation is  immaterial ;  and  if  they  were  not  so,  they 
might  have  been  challenged  by  the  prisoner.  As  to 
the  jurors  having  been  called  out  of  their  order  on 
the  panel,  it  is  no  doubt  right  and  proper  to  call  the 
panel  over  in  the  order  in  which  it  is  usually  called, 
but  if  that  order  be  not  adhered  to,  it  is  not  ground 
of  error.  I  do  not  think  the  objection  to  Jabez  Phil- 
pott  was  too  late,  for  the  time  to  challenge  is  when  the 
juror  comes  to  the  book  to  be  sworn,  and  this  applies 
equally  to  the  Crown  and  the  prisoner.  I  do  not 
wish  to  be  understood  as  saying  that,  if  a  Judge  sees 
that  injustice  is  being  worked  by  allowing  a  particular 
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man  to  serve  upon  a  jury,  he  may  not  interpose  his       1857. 
authority  and  set  him  aside  if  he  is  morally  incapable   mansell's 
of  performing  his  duty,  just  as  he  may  if  he  is  inca-        Case> 
pacitated  by  sickness,  or  physical  or  mental  infirmity. 
It  is  not  necessary  in  this  case  to  give  any  definite 
opinion  upon  this  point ;    but  the  inclination  of  my 
opinion  is  that  a  Judge  does  possess  such  a  power. 

Channell  B. —  I  concur  in  the  opinion  that  the 
judgment  of  the  Court  of  Queen's  Bench  should  be 
affirmed.  I  entertain  great  doubt  whether  error  lies ; 
and  I  think  that  for  wantof  a  demurrer  to  the  challenge 
error  does  not  lie  ;  but,  assuming  that  it  does,  the 
main  question  is,  whether  the  panel  was  perused  when 
Ironmonger  was  called  the  second  time ;  and  1  think 
that  it  was  not,  and  that  the  time  to  put  the  Crown  to 
show  cause  of  challenge  had  not  then  arrived. 

When  the  twelve  jurors  came  into  Court  no  decision 
had  been  come  to  respecting  Ironmonger — all  was  in 
fieri.  I  do  not  think  any  importance  is  to  be  attached 
to  the  circumstance  that  Ironmonger  had  been  called 
a  second  time.  Had  there  been  a  decision  respecting 
him  before  the  twelve  jurors  came  in,  the  case  might 
have  stood  on  a  different  footing.  I  think  that  nothing 
had  occurred,  when  Ironmonger  was  called  the  second 
time,  to  prevent  the  Court  from  ordering  him  to  stand 
by.  I  offer  no  opinion  as  to  the  course  which  ought 
to  have  been  adopted  in  calling  over  the  list  the  second 
time  had  all  the  names  been  then  called  over.  As  to 
Jabez  PhUpott'a  case,  the  expression  that  he  had  been 
elected  and  tried  to  serve  as  a  juror  does  not,  in  my 
opinion,  show  that  the  time  for  challenging  him  had 
gone  by.  I  concur  as  to  the  Judge  having  power  to 
remove  from  the  box  a  juror  who  is  unfit  to  act ;  but 
I  say  this  as  matter  of  opinion,  and  not  as  matter  of 

decision. 

Judgment  affirmed. 

ii  2 
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1858.         REGINA  v.  WILLAM  ANSELL  GODFREY. 


In  an  indict-  The  following  case  was  reserved  by  the  Chairman 
false  pre-  of  the  Quarter  Sessions  for  the  county  of  Bedford. 
alleged  Shi*"  At  the  General  Quarter  Sessions  of  the  Peace  for 
the  prisoner  the  county  of  Bedford  held  at  Bedford  on  the  first 
"from^.  a  day  of  July  1857  the  prisoner  William  Ansell  Godfrey 
cheque  for     wag  trje(j  upon  tne  following  indictment. 

the  sum  of  r  ° 

8i.us.6d.     Bedfordshire)  The   jurors   for  our   lady  the    Queen 

of  B:'m<Held,       to  wit.       i  upon  their  oath  present  that  William 

?«£*?" ' Ansel1  Godfrey  on    the   11th    day  of  April  in  the 

allegation      year  of  our   Lord  1857   unlawfully  knowingly  and 

cheque6         designedly  did  falsely  pretend  to  one  Cornelius  Cox 

was  th*Pr°-  the  said  Cornelius  Cox  then  being  the  counting-house 

clerk  of  one  William  Willis  that  the  sum  of  fourteen 

pounds  six  shillings  and  three  pence  was  due  to  one 

Elizabeth  Botterill  from   the  said  William  Willis  by 

means  of  which  false  pretence  the  said  William  Ansell 

Godfrey  did    then    unlawfully  obtain  from  the  said 

Cornelius  Cox  a  cheque  for  the  sum  of  fourteen  pounds 

six  shillings  and  three  pence  of  the  moneys  of  the 

said  William  Willis  with  intent   to  defraud  whereas 

in  truth  the  said  sum  of  fourteen  pounds  six  shillings 

and  three  pence  was  not  due  from  the  said  William 

Willis  to  the  said  Elizabeth  Botterill  for  work  done 

by  her  for  him  the  said  William  Willis,  against  the 

form  of  the  statute  in  such  case  made  and  provided. 

2nd  count.  And  the  jurors  aforesaid  upon  their  oath 

aforesaid  do  further  present  that  the  said  William  Ansell 

Godfrey  afterwards  to  wit  on  the  11th  day  of  April  in 

the  year  of  our  Lord  1857  unlawfully  knowingly  and 
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designedly  did  falsely  pretend  to  one  George  GreenUU  1858. 
then  being  the  servant  of  the  said  William  Willis  that  Godfrey's" 
the  sum  of  fourteen  pounds  six  shillings  and  three  Case- 
pence  was  due  to  the  said  Elizabeth  Botterill  from 
the  said  William  Willis  for  work  done  by  the  said 
Elizabeth  Botterill  for  the  said  William  Willis  by 
means  of  which  false  pretence  the  said  William  Ansell 
Godfrey  did  then  unlawfully  obtain  from  the  said 
George  Greenhill  a  cheque  for  the  said  sum  of  four- 
teen pounds  six  shillings  and  three  pence  of  the 
moneys  of  the  said  William  Willis  with  intent  to 
defraud  whereas  the  said  sum  of  fourteen  pounds 
six  shillings  and  three  pence  was  not  due  from  the 
said  William  Willis  to  the  said  Elizabeth  Botterill  for 
work  done  by  her  for  him  the  said  William  Willis, 
against  the  form  of  the  statute  in  such  case  made  and 
provided.  3rd  count.  And  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  present  that  afterwards 
to  wit  on  the  18th  day  of  April  in  the  year  of  our  Lord 
1857  the  said  William  Ansell  Godfrey  unlawfully 
knowingly  and  designedly  did  falsely  pretend  to  the 
said  Cornelius  Cox  then  being  the  counting-house 
clerk  of  the  said  William  Willis  that  the  sum  of  eight 
pounds  fourteen  shillings  and  six  pence  was  due  to 
the  said  Elizabeth  Botterill  from  the  said  William 
Willis  for  work  done  by  the  said  Elizabeth  Botterill 
for  the  said  William  Willis  by  means  of  which  false 
pretence  the  said  William  Ansell  Godfrey  did  then 
unlawfully  obtain  from  the  said  Cornelius  Cox  a 
cheque  for  the  sum  of  eight  pounds  fourteen  shillings 
and  six  pence  of  the  moneys  of  the  said  William  Willis 
with  intent  to  defraud  whereas  the  said  sum  of 
eight  pounds  fourteen  shillings  and  six  pence  was  not 
due  to  the  said  Elizabeth  Botterill  from  the  said 
William  Willis  for  work  done  by  her  for  him  the  said 
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1858.  William  Willis,  against  the  form  of  the  statute  in  such 
Godfrey's  case  made  and  provided.  4th  count.  And  the  jurors 
Case-  aforesaid  upon  their  oath  aforesaid  do  further  present 
that  the  said  William  Ansell  Godfrey  afterwards  to  wit 
on  the  18th  day  of  April  in  the  year  of  our  Lord  1857 
unlawfully  knowingly  and  designedly  did  falsely 
pretend  to  the  said  George  Greenhill  then  being  the 
servant  of  the  said  William  Willis  that  the  sum  of 
eight  pounds  fourteen  shillings  and  six  pence  was  due 
to  the  said  Elizabeth  Botterill  from  the  said  William 
Willis  for  work  done  by  the  said  Elizabeth  Botterill 
for  the  said  William  Willis  by  means  of  which  false 
pretence  the  said  William  Ansell  Godfrey  did  then 
unlawfully  obtain  from  the  said  George  Greenhill  a 
cheque  for  the  sum  of  eight  pounds  fourteen  shillings 
and  six  pence  of  the  moneys  of  the  said  William  Willis 
with  intent  to  defraud  whereas  the  said  sum  of 
eight  pounds  fourteen  shillings  and  six  pence  was  not 
due  to  the  said  Elizabeth  Botterill  from  the  said 
William  Willis  for  work  done  by  her  for  him  the  said 
William  Willis,  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

The  prisoner  was  found  guilty  upon  the  third 
count  of  the  above  indictment,  but  the  counsel  for 
the  prisoner  moved  in  arrest  of  judgment  upon  the 
ground  that  the  allegation  "  the  said  William  Ansell 
Godfrey  did  then  unlawfully  obtain  from  the  said 
Cornelius  Cox  a  cheque  for  the  sum  of  eight  pounds 
fourteen  shillings  and  six  pence  of  the  moneys  of  the 
said  William  Willis,"  did  not  sufficiently  describe  the 
said  cheque  to  be  the  property  of  the  said  William 
Willis. 

The  Court  held  the  indictment  good,  but  reserved 
the  point  for  the  Court  of  Criminal  Appeal. 

The  question  for  the  Court  of  Criminal  Appeal  is, 
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whether  the  third  count  of  the  indictment  sufficiently       1858. 
shows  the  ownership  of  the  cheque  alleged  in  such   Godfrey,s 
count.  CaLEYS 

Judgment  was  postponed,  and  the  prisoner  was 
admitted  to  bail  to  appear  at  the  next  January 
Sessions  to  receive  judgment  or  some  final  order  of 
the  Court. 

This  case  was  argued  on  23rd  January,  1858,  before 
Lord  Campbell  C.  J.,  Coleridge  J.,  Martin  B., 
Crowder  J.  and  Watson  B. 

Tozer  appeared  for  the  Crown,  and  Metcalfe  for 
the  prisoner. 

Metcalfe,  for  the  prisoner.  The  indictment  does 
not  state  to  whom  the  cheque  belonged.  A  cheque 
is  not  money,  it  is  a  chose  in  action  ;  and  the  words 
"  of  the  moneys  of  the  said  William  Willis"  refer  to 
the  proceeds  of  the  cheque  and  not  to  the  cheque 
itself. 

Lord  Campbell  C.  J. — May  not  a  cheque  be  con- 
sidered money  ;  and  is  not  this  an  averment  that 
the  cheque  valeat  quantum  is  of  the  moneys  of  the 
prosecutor  ?  If  it  had  said  it  was  the  cheque  of 
William  Willis  it  would  have  done ;  it  is  in  fact  so 
said. 

Metcalfe.  The  cheque  is  neither  money  nor  is  it 
a  chattel  of  which  larceny  could  be  committed  at 
common  law  ;  it  is  classed  amongst  valuable  securities 
by  the  7  &  8  Geo.  4.  c.  29. 

Coleridge  J. — Why  is  it  not  a  chattel  ?  Is  it  not 
a  piece  of  paper  ? 

Metcalfe.  In  Eegina  v.  Watts  (a)  a  conviction 
upon  an  indictment  for  stealing  a  piece  of  paper 
was  quashed  upon  evidence  that  the  thing  stolen  was 

(a)  Dears.  C.  C.  326. 
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1858.       an  unstamped  agreement,  and  therefore  a  chose  in 
Godfrey's    action,  and  not  the  subject  of  larceny  (a). 

Case.  Martin  B.— I  should  have  thought  that  the  cheque 

was,  for  this  purpose,  money  ;  but,  if  not,  you  may 
strike  out  the  words  "  of  the  moneys,"  and  then  the 
allegation  is  that  the  cheque  was  the  cheque  of 
William  Willis. 

Metcalfe.  This  Court  has  no  power  to  strike  out 
the  words,  and,  if  it  had,  the  property  in  the  cheque 
would  not  be  sufficiently  alleged. 

Tozer,  for  the  Crown,  referred  to  Regina  v.  Rad- 
ley  (b),  where  money  was  described  as  of  the  goods  and 
chattels  "of  B." ;  and  the  indictment  was  held  good, 
on  the  ground  that,  though  "  goods  and  chattels  "  is 
not  the  legal  description  of  money,  those  words  might 
be  rejected  as  surplusage,  and  the  words  "  of  B." 
sufficiently  described  the  money  as  being  the  property 
of  B. 

Lord  Campbell  C.  J. — No  amendment  is  necessary. 
The  indictment  may  be  read  as  if  the  words  "  of  the 
moneys"  were  not  there.  The  conviction  must  be 
affirmed. 

Conviction  affirmed. 

(a)  Parke  B.  dissented  on  the  1  Den.  C.  C.  69 ;  Regina  v.  Watts, 

ground  that,  being  unstamped,  it  2  Den.  C.  C.  14. 
was  not  evidence  of  a   chose  in  {b)  1  Den.  C.  C.  450. 

action.     See  also  Regina  v.  Perry, 
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REGINA  v.  THOMAS  WRIGHT.  1858. 


The  following  case  was  reserved  by  Crompton  J.  The  prisoner 
at  the  Winter  Assize  for  the  county  of  Lincoln,  in  LTbaH 
December  1857.  company  to 

The  prisoner  was  indicted   for  embezzling  money  brancTbank, 
the  property  of  the  public  officer  of  The  Stamford,  "fthe XS 
Spalding,   and  Boston  Banking  Company.      He  was  of  that 
employed  by  the  bank  to  conduct  an  office  at  Wainfleet,  w™a£™k 
in  connection   with    the  Boston  branch    of  the  said  Mmfkme7 
bank,  and  the  whole  of  the  duties  were  discharged  by  His  saW 
him  alone.     He  was  paid  a  salary  of  150?.  a  year,  for  SdSS 
which  he  was  bound  to  provide  a  place  for  carrvina-  m^enttoT 

...  m  J      6  his  services, 

on  the  business  ;  and  the  office  so  provided  was  in  his  but  also  for 

providing 
, .  an  office  in 

ins  own  house  (where  he  carried  on  another  business)  for  the  purposes  of  the  bank. 
In  this  office  was  an  iron  safe,  provided  by  the  bank,  into  which  it  was  the  duty  of  the 
prisoner  to  put  at  night  money  which  had  been  received  by  him  during  the  day,  and 
which  had  not  been  required  for  the  purposes  of  the  bank.  The  manager  of  the  bank 
kept  one  key  of  this  box  and  the  prisoner  another.  The  prisoner  furnished  weekly 
accounts  of  monies  received  and  paid  by  him,  shewing  the  balance  in  his  hands  and  of 
what  notes,  cash  or  securities  that  balance  consisted.  In  September  1855  the  prisoner's 
accounts  were  audited  and  his  cash  found  correct ;  but,  although  for  two  years  after- 
wards he  furnished  the  usual  weekly  accounts,  no  examination  was  during  that  time 
made  of  the  balances  appearing  from  those  accounts  to  be  in  his  hands.  In  September 
1857,  the  manager  having  appointed  a  time  for  examining  the  cash  in  the  hands  of  the 
prisoner,  he  said  he  was  about  30002.  short  in  his  cash,  and  handed  over  to  the  manager 
7552.  10s.  which  he  said  was  all  the  cash  he  had  left,  and  which  sum  he  took  from 
a  drawer  in  the  counter  and  not  from  the  safe.  He  afterwards,  when  before  the  magis- 
trate on  a  charge  of  embezzling  the  3000Z.,  said,  "  I  admit  that  I  have  taken  the  amount 
of  money  which  appears  in  my  weekly  return  dated  September  12, 1857,  and  entered  as 
a  deficiency  of  30212.  9s-  9d."  The  Judge  advised  the  jury  to  convict  the  prisoner  of 
larceny,  if  they  were  satisfied  that  any  part  of  the  said  sum  of  30212.  9s.  9d.  had  at 
any  time  during  the  two  years  been  taken  by  the  prisoner  from  money  which,  having 
been  received  from  customers,  had  before  such  taking  been  placed  in  the  said  safe,  and 
included  in  the  said  weekly  accounts.  The  jury  found  the  prisoner  guilty  of  larceny 
as  a  clerk,  in  having  stolen  some  money  received  from  customers  which  before  such 
stealing  had  been  placed  in  the  safe,  and  made  the  subject  of  a  weekly  account. 

Held:  1,  That,  there  was  evidence  that  the  prisoner,  as  his  duty  was,  placed  in  the 
safe  money  which  had  been  previously  received  from  customers ;  that  he  thereby  deter- 
mined his  own  exclusive  possession  of  the  money  ;  and  that  by  afterwards  taking  some 
of  such  money  out.of  the  safe,  animo  furandi,  he  was  guilty  of  larceny.  2.  That  the 
finding  that  the  prisoner  stole  "some  money"  was  sufficiently  certain,  it  not  being 
necessary  that  they  should  find  that  any  specfic  amount  was  stolen  on  any  particular 
day. 
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1858.       own  house,  in  which  same  house  he  carried  on  the 
Wright's    business  of  a  wine  and  spirit  merchant. 
Case.  The  office  was  fitted  up  at  the  expense  of  the  bank, 

and  there  was  in  it  an  iron  box  or  safe  provided  by, 
and  the  property  of,  the  bank,  into  which  it  was  the 
prisoner's  duty  to  put  any  money  received  during  the 
day  and  which  had  not  been  required  for  the  purposes 
of  the  bank.     There  were  duplicate  keys  of  this  safe, 
one  of  which  was  kept  in  the  safe  at  Boston,  under  the 
control  of  the  manager  there.     It  was  the  duty  of  the 
prisoner  to  receive  money  from  customers,  to  be  put 
to  their  account  with  the  Boston  branch,  and  to  pay 
cheques  drawn  upon  the  Boston  branch  of  the  bank. 
He  furnished  to  the  manager  of  the  Boston  branch, 
every  Monday,  a  return  of  his  transactions  during  the 
week,  showing  the  money  received  from  customers 
and  the  money  paid  out,  and  containing  a  statement 
of  the  balance  remaining  in  his  hands,  and  of  the 
particulars  of  which  it  consisted,  specifying  the  notes, 
cash,  or  securities,  and  it  was  his  duty  to  pay  over 
weekly  to  the  Boston  manager  any  excess  he  did  not 
want  for  the  banking  purposes  of  the  office  at  Wainfleet. 
Besides    the    money    received    from    customers,    he 
received  money  from  the  Boston  branch  from  time  to 
time,  when  he  required  it,  for  the  purpose  of  carrying 
on  the  business  at  Wainfleet,  and  the  sums  so  received 
were  entered  in  the  above  mentioned  weekly  accounts. 
Audits  of  his  accounts  were  made  from  time  to  time, 
and  the  amount  of  cash  he  had  in  hand  examined. 
An  audit  meeting  was  held  on  the  29th  of  September, 
1855,  when  his  accounts  were  inspected  and  found 
correct,  and  his  cash  counted  and  found  to  be  right. 
From  that  time  up  to  and  inclusive  of  Monday,  the 
7th  of  September,  1857,  when   he   made  his   usual 
weekly  statement,  the  accounts  were  furnished  at  the 
proper  times  and  were  correct  in  their  statement  of 
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receipts  and  payments,  but  no  audit  or  examination       1858. 
took  place  of  the  balances  appearing  from  the  weekly    Wright's 
accounts  to  remain  in  the  prisoner's  hands.  Case- 

On  the  12th  of  September,  1857,  the  public  officer 
of  the  bank,  and  the  manager  of  the  Boston  branch, 
called  on  the  prisoner  and  made  an  appointment  to 
examine  the  cash  in  hand,  when  the  prisoner  said  he 
was  very  sorry  he  was  about  3000/.  short  in  his  cash  ; 
that  he  had  not  the  moral  courage  to  speak  out  before, 
but  it  was  so.  He  handed  over  all  the  cash  he  said 
was  left,  amounting  to  755?.  10s.  He  took  this  from 
a  drawer  in  the  counter  in  the  office,  not  from  the 
safe.  The  drawer  was  a  convenient  place  for  the 
deposit  of  the  money  for  banking  purposes  during  the 
day.  The  prisoner  then,  in  the  presence  of  the 
manager  of  the  Boston  branch,  made  up  the  account 
to  that  date,  showing  a  deficiency  of  3021?.  9s.  9c?. 
When  before  the  magistrate  the  prisoner  made  the 
following  statement:  "  I  admit  that  I  have  taken  the 
amount  of  money  which  appears  in  my  weekly  return 
dated  September  12th,  1857,  and  entered  as  a  deficiency 
of  3021?.  9s.  9d." 

The  counsel  for  the  prosecution  contended  that 
these  facts  were  evidence  to  go  to  the  jury  of  a 
larceny.  That  the  money  sent  from  the  Boston 
branch  having  been  in  the  possession  of  the  bank, 
and  having  been  sent  to  the  prisoner  as  clerk,  was 
still  in  the  possession  of  the  bank,  so  as  to  make  the 
taking  of  it  by  the  prisoner  amount  to  a  larceny. 
Also  that  the  money  received  at  Wainfleet  from 
customers,  or  the  balance  of  it,  after  the  payments  of 
the  day,  would,  if  the  prisoner  performed  his  duty 
(as  it  might  in  the  absence  of  contradictory  evidence 
be  presumed  he  did),  be  put  into  the  safe  of  the 
bank  at  night ;  and  that  when  put  there  it  was  received 
into  possession  of  the  bank,  and  no  longer  in  transitu 
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1858.  in  the  hands  of  the  prisoner  as  the  servant  receiving 
Wright's  '*  >  an^  that  the  bank,  keeping  a  duplicate  key  to 
Case.  tjjg  safe>  an(|  the  box  having  been  bought  by  them 
and  office  fitted  up  by  them,  though  the  house  was 
the  prisoner's  the  box  was  the  box  of  the  bank,  and 
the  money  deposited  therein  was  money  reduced  into 
the  possession  of  the  bank,  as  in  the  case  of  a  till  of  a 
shopkeeper.  And,  further,  that  the  weekly  statements 
made  by  the  prisoner  to  the  manager  of  the  Boston 
branch,  and  received  by  him,  of  the  balance  remaining 
in  the  prisoner's  hands  of  sums  received  during  the 
week  from  customers,  amounted  to  a  statement  by  the 
prisoner  that  he  held  that  balance  for  the  bank,  and 
as  the  money  of  the  bank,  and  to  an  acquiescence 
by  the  said  manager  in  his  keeping  it  as  their  clerk 
or  servant,  and  that  thenceforth  his  possession  of  that 
balance,  or  any  part  of  it,  was  a  possession  by  the 
bank,  so  as  to  make  it  the  subject  of  larceny  if  after- 
wards taken  by  the  prisoner. 

The  prisoner's  counsel  contended  that  the  prisoner 
was  not  a  clerk  or  servant ;  that  there  was  under  the 
circumstances  no  such  possession  by  the  prisoner  as 
could  be  treated  as  a  possession  by  the  bank.  That 
there  was  no  evidence  that  any  part  of  the  sum  mis- 
appropriated had  ever  been  in  possession  of  the  bank, 
for  it  might  all  have  been  money  received  from  cus- 
tomers, and  intercepted  and  misappropriated  before  it 
was  placed  in  the  safe,  and  that  all  the  money  found 
on  the  12th  of  September  actually  was  in  the  drawer 
of  the  counter,  and  not  in  the  safe  ;  and  further,  the 
money,  when  paid  into  the  safe,  was  in  the  possession 
of  the  prisoner,  and  not  in  that  of  the  bank ;  that  the 
house  and  all  in  it  were  the  prisoner's  for  all  purposes 
of  possession,  and  he  might  have  used  the  safe  to  hold 
his  own  monies  coming  to  him  as  wine  merchant,  or 
otherwise,  mixed  with  the  money  coming  from  the 
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bank  customers  ;  further,  that  to  establish  the  larceny       1858. 
it  was  necessary  to  prove  a  specific  taking  of  some    Wrigbt.s 
specific  amount,  at  a  particular  time,  and  that  there       Case- 
was  no  evidence  of  any  such  taking. 

I  advised  the  jury  to  find  the  prisoner  guilty  of 
larceny,  if  they  were  satisfied,  on  the  whole  of  the 
facts,  that  any  part  of  the  sum  admitted  to  have  been 
misappropriated  had  at  any  time  during  the  two  years 
been  taken  from  the  money  sent  by  the  Boston  branch 
to  the  prisoner,  or  from  money  which,  having  been 
received  from  customers,  had,  before  such  taking,  been 
placed  in  the  safe  and  included  in  the  weekly  accounts 
furnished  by  the  prisoner. 

The  jury  found  the  prisoner  guilty  of  larceny  as  a 
clerk,  in  having  stolen  some  money  received  from 
customers,  which,  before  such  stealing,  had  been 
placed  in  the  safe  and  made  the  subject  of  a  weekly 
account. 

They  said  that  they  did  not  find  that  the  prisoner 
stole  any  of  the  money  which  had  been  sent  to  him 
from  the  branch  bank  of  Boston. 

The  question  for  the  opinion  of  the  Court  is,  Whe- 
ther the  facts  furnished  sufficient  evidence  of  a  lar- 
ceny, and  whether  the  conviction  was  correct. 

The    prisoner   was  sentenced    to   six  years'   penal 

servitude,    and    is   now    in    confinement   under   that 

sentence. 

Charles  Crompton. 

This  case  was  argued,  on  23rd  January  1858,  before 
Lord  Campbell  C.  J.,  Coleridge  J.,  Martin  B., 
Crompton  J.,  Crowder  J.  and  Watson  B. 

Boden  appeared  for  the  Crown,  and  0  'Brien  for 
the  prisoner. 

O  "Brien,  for  the  prisoner.  I  contend,  first,  that 
there  was  no  evidence  to  warrant  the  finding  of  the 
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1858.      jury.     Secondly,  that  supposing  there  was  evidence, 

Wbight.s    that  the  facts  found  do  not  show  that  the  prisoner  had 

Case-       determined  the  lawful  possession  which  he  originally 

had  of  the  money,  and,  consequently,  do  not  amount 

to  larceny  in  point  of  law.     Thirdly,  that  the  finding 

of  the  jury  is  bad  for  uncertainty. 

Firstly,  there  was  no  evidence  for  the  jury  as  to  the 
specific  facts  upon  which  the  verdict  rests.  The 
evidence  was  of  an  admission  by  the  prisoner  of  the 
misappropriation  of  3000/.  There  must  be  some  facts 
on  which  to  found  the  verdict  of  the  jury.  Here  there 
was  no  evidence  that  any  part  of  the  money  mis- 
appropriated was  ever  in  the  strong  box. 

Lord  Campbell  C.  J. — It  was  the  duty  of  the  pri- 
soner to  put  it  into  the  strong  box,  and  the  presump- 
tion is  that  he  did  his  duty. 

O'Brien.  There  can  be  no  such  presumption. 
There  is  nothing  from  which  you  can  infer  that  the 
prisoner  put  any  of  the  money  into  the  strong  box 
and  took  it  out  again.  If  the  evidence  discloses  any 
offence  it  is  that  of  embezzlement,  and  the  jury  are 
not  to  assume  that  which  is  not  proved  for  the  purpose 
of  finding  the  prisoner  guilty  of  larceny. 

Coleridge  J. — The  prisoner  said,  "  I  admit  that 
I  have  taken  the  amount."  The  question  is,  whether 
there  was  any  evidence. 

O'Brien.  That  was  merely  an  admission  of  a  mis- 
appropriation. It  was  not  an  admission  of  a  taking 
from  the  box. 

Coleridge  J Was  not  the  prisoner  then  in  custody 

on  a  charge  of  larceny  ? 

O'  Brien.  No,  he  was  then  charged  with  embezzle- 
ment, and,  being  under  that  charge,  "  I  have  taken" 
must  be  taken  as  an  admission  that  he  had  mis- 
appropriated, and  that  would  be  entirely  consistent 
with  the  facts  in  evidence,  as  the  whole  deficiency 
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might  have  arisen  from  the  misappropriation  of  the       1858. 
monies  received  from  customers  before  reaching  the    Wright's 
strong  box.    How  can  a  mere  belief,  a  surmise  without 
evidence,  justify  a  verdict  of  guilty  of  larceny  ?     The 
evidence  being  that  the  prisoner  had  so  much  money 
in  hand,  the  presumption  was,  the  continuance  of  that 
state  of  things  till  the  contrary  be  proved.     Groves 
case  (a),  similar  in  many  of  its  facts  to  the  present, 
shows  that  the  admission  of  monies  received,  and  a 
general  deficiency,  furnishes  evidence  of  embezzlement 
only.     Why  ?  Because  there  was  no  evidence  of  the 
additional  fact  which  would  be  required  to  be  proved 
before  embezzlement  could  be  changed  into  larceny, 
namely,  that  the  prisoner  had  reduced  the  monies 
into  the  possession  of  the  master.     A  jury  are  not  at 
liberty  to  surmise  or  conjecture  that  fact ;  there  must 
be  some  evidence  of  it ;  and  the  proof  of  conduct  on 
the  part  of  the  prisoner  or  of  his  admissions  equally 
consistent  with  the  supposition  of  embezzlement  or  of 
larceny,  is  evidence  of  neither.     It  is  only  the  gene- 
rality of  the  finding  that  gives  even  the  semblance 
of  evidence.     Suppose    the   verdict   found    that   the 
prisoner  on  the  1st  of  July  had  received  501.  or  5/., 
that  he  had  placed  that  sum  in  the  safe,  and  after- 
wards took  it  out  and  misappropriated  it — and  the 
finding  does  in  fact  amount  to  that— what  evidence 
was  there  to  justify  such  a  finding  in  the  fact  that 
there  was  a  deficiency  of  over  3000Z.  in  the  prisoner's 
accounts  ?     Besides,  the  finding  of  the  jury  amounts 
to  this— .that  the  prisoner  had  placed  all  the  monies 
he  had  received  in  the  safe,  and  there  was  no  fact 
before  them  to  justify  such  a  conclusion. 

Secondly.     The  prisoner  had  not  determined  his 
own  original  rightful  possession  of  the  money ;  for, 

(a)  1  Moo.  C.  C.  44T. 
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1858.       even  if  there  is  evidence  from  which  the  jury  might 
Weight's    iQfer  *^a*  some  PaT"t  of  the  money  had  been  put  into 
Case.       the  strong  box,  and  taken  out  of  that  box  by  the 
prisoner,  neither  the  putting  the  money  in  the  strong 
box    nor   the   including   it  in    the  weekly  accounts 
divested  the  prisoner  of  the  possession  which  he  had 
previously  lawfully  obtained,  and  thereby  reduced  the 
money  into  the  possession  of  the  bank,  so  that  the 
prisoner  would  commit  a  trespass  in  afterwards  taking 
it  wrongfully  for  his  own  use.     In  considering  the 
decided  cases,  and  applying  the  principle  on  which 
they  proceed,  we  must  always  regard  the  nature  and 
extent  of  the  authority  of  the  servant.     In  this  case 
the  prisoner,  as  manager  of  the  bank,  had  the  posses- 
sion and  disposition  of  the  money ;    he  was  in  the 
exclusive  possession  of  the  premises  where  the  business 
was  carried  on,  and  he  equally  had  such  possession 
and  disposition  whether  the  money  was  in  the  box, 
in  the  drawer,  or  in  his  own  pocket. 

Crompton  J. — Is  it  not  the  same  as  if  a  shopman 
or  clerk  receives  money  for  his  master  and  puts  it  in 
the  till  ? 

O'Brien.  No.  The  shopman  or  clerk  would  not 
have  to  account  generally  for  the  amount,  but  for 
the  particular  money ;  his  simple  duty  is  to  put  the 
money  into  the  till,  and  it  is  then  in  the  master's 
possession.  Here  the  prisoner  always  had  the  posses- 
sion of  the  money,  and  was  not  bound  to  account  for 
the  particular  money  which  he  received  after  it  had 
reached  the  safe  any  more  than  before  it  was  placed 
there.  There  is  the  case  of  Regina  v.  Goodenough  (a), 
in  which  the  prisoner,  who  was  a  clerk  to  the  prose- 
cutor, was  indicted  for  embezzlement.  It  appeared 
that   the   prisoner  had   received    at   different   times 

(a)  Dears.  C.  C.  210. 
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several  sums  of  money  from  the  prosecutor,  a  dealer       1858. 
in  skins,  for  the  purpose  of  purchasing  skins,  and  that    Wright's 
the  prisoner  obtained  the  skins  on  credit  and  applied        Case, 
the  money  to  his  own  use,  but  debited  the  prosecutor 
with  money  as  having  been  paid  for  the  skins.    Under 
these  circumstances  the  jury  found  the  prisoner  guilty 
of  larceny  ;  but  it  was  held  by  this  Court  that  the 
conviction  was  wrong,  and  although  no  reasons  were 
given  for  the  decision,  it  no  doubt  proceeded  upon  the 
ground    that   the    prisoner   was   accountable    to   his 
master  for  the  money,  and  the  offence,  therefore,  was 
not  larceny. 

The  case  of  Regina  v.  Gorbutt(a)  adds  considerable 
strength  to  my  argument.     There  the  prisoner  was 
charged  with  stealing,  as  a  servant,  300/.,  the  property 
of  his  masters.      There  was  an  accounting,  and  the 
money  in  the  prisoner's  hands  was  actually  exhibited 
and  produced  on  the  31st  of  May,  and  on  the  2nd  of 
June  the  prosecutor  found  20Z.  deficient.     Therefore, 
if  the  accounting  and  the  production  of  the  money 
divested  the  prisoner  of  the  possession  of  the  money, 
it  was  clearly  a  case  of  larceny  ;  but  it  was  held  that 
the    evidence   was   not   evidence   of   larceny  but  of 
embezzlement;  and  the  point  on  which  the  case  was 
so  decided  no  doubt  was  that  the  prisoner  was  still 
accountable  to  his  master.     So  the  prisoner  in  this 
case  was  still  accountable ;  for  the  money  when  in 
the  box  was  the  same  as  in  his  own  pocket,  and  the 
representation   made  by  the  prisoner  in  the  weekly 
accounts  merely  means  "  I  have  so  much  money  of 
yours  in  my  hands."     The  principle  on  which  all  the 
cases  proceed  is,  that  the  appropriation  is  embezzle- 
ment if  the  servant  is  still  accountable  to  the  master, 
not   for  the   particular  money  received  but  for   the 
amount  in  his  hands. 

(a)  Anti,  p.  166. 
VOL    I.  K    K 
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1858.  Thirdly,    the    finding    is    not   sufficiently    specific. 

Wright's  It  is  not  enough  to  say  that  at  some  time  the  prisoner 
Case-  stole  some  money.  How  is  he  to  defend  himself  by 
a  plea  of  autresfois  convict  on  so  general  and  uncertain 
a  finding?  It  may  be  a  finding  that  he  stole  3000Z., 
or  that  he  stole  a  single  farthing.  Previously  to  the 
14  &  15  Vict.  c.  100.  s.  18.  such  a  finding  would  no 
doubt  have  been  insufficient  according  to  the  deci- 
sions in  Rex  v.  Fry  (a),  Rex  v.  Grove  (b),  and 
Regina  v.  Bond  (c) ;  and  that  statute  only  dispenses 
with  the  necessity  for  alleging  and  proving  the  de- 
nomination of  the  coins  taken,  and  does  not  make  it 
less  necessary  than  before  to  show  the  amount 
taken. 

Lord   Campbell  C.  J At    least    he    stole    one 

farthing. 

O'Brien.  That  is  not  found  by  the  jury  ;  all  they 
say  is,  that  he  stole  some  money ;  but  they  do  not 
condescend  upon  any  one  particular  occasion  or  upon 
any  specific  amount. 

Coleridge  J. — Suppose  a  man  is  charged  with 
stealing  twenty  sheep,  and  the  jury  say  they  do  not 
know  whether  the  man  stole  nineteen  or  twenty  ? 

O'Brien.  They  must  at  all  events  say  that  one 
sheep  was  stolen  ;  but  here  the  jury  do  not  say 
whether  the  prisoner  stole  five  pounds  or  one 
farthing. 

Boden,  for  the  Crown,  was  not  called  upon  by  the 
Court. 

Lord  Campbell  C.  J. — We  are  all  of  opinion  that 
the  conviction  is  right.  The  first  question  is  whether 
there  was  any  evidence  to  show  that  the  prisoner  took 
from  the  safe  any  money  which,  having  been  received 
from  the  customers  of  the  bank,  had  been  placed  by 

(a)  Russ.  &  Ry.  4S2.  (i)  l  Moo.  C.  C.  447. 

(c)  1  Den.  C.  C.  517. 
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1858. 


him  in  that  safe.     There  was  such  evidence.     It  was 

the  duty  of  the  prisoner,  when  night  came,  to  place    Wright.s 

the  money  in  the  safe,  there  to  remain  in  a  state  of       Case. 

security  until   it  should   be  again   taken  out  to   be 

applied  to  the  purposes  of  the  bank  ;  and  he  must  be 

assumed  to  have  done  that  which  it  was  his  duty  to 

do.     When  the  money  was  placed  in  that  safe,  which 

was  furnished   by  the  employer,  and  of  which   the 

employer  had  a  duplicate  key,  the  exclusive  possession 

of  the  prisoner  was  determined.     The  money  being 

so  deposited  in  the  safe  and  afterwards  taken  out  of 

the  safe  by  the  prisoner  animo  furandi,  he  was  guilty 

of  larceny.    The  safe  in  this  case  very  much  resembles 

a  till  in  a  shop.     The  shopman  has  access  to  the  till, 

and  has  a  right  to  take  money  out  of  it  for  lawful 

purposes,  but  if  he  takes  it  out  animo  furandi  he  is  a 

thief.    The  cases  are  not  distinguishable  ;  and  I  think 

this  conviction  must  be  affirmed. 

Coleridge  J. — I  am  of  the  same  opinion.  I  think 
that,  looking  to  the  large  amount  of  the  deficiency 
and  the  other  circumstances  of  the  case,  there  was 
clearly  evidence  that  the  prisoner  deposited  money  in 
the  safe,  and  afterwards  took  it  out  and  appropriated 
it.  When  he  put  the  money  in  the  safe  he  determined 
his  own  exclusive  possession,  and  when  he  took  it  out 
animo  furandi  he  committed  a  larceny. 

Martin  B.— I  cannot  distinguish  this  case  from 
that  of  a  shopman  taking  money  out  of  his  master's 
till,  which  was  put  to  Mr.  O'Brien  during  the  argu- 
ment, and  which  he  admitted  to  be  larceny.  The 
box  with  the  money  in  it  is  locked  up  at  night  and 
opened  in  the  morning,  and  if  the  manager  of  the 
bank  had  come  in  the  night  with  the  key  which 
he  possessed,  he  could  have  got  at  the  money.  I 
cannot  but  regret  that  the  law  is  in  such  a  state  as 
to  permit  such  questions  to  be  raised,  dependent,  as 

k  k  2 
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1858.      they  are,  upon  the  nice  distinctions  between  embezzle- 
Wright's   ment  and  larceny. 
Case.  Crowder  J. — I  am  of  the  same  opinion.    The  fact 

that  the  prisoner  had  the  entire  control  over  the 
premises  makes  no  difference.  If  he  took  the  money 
from  the  safe  for  the  purposes  of  the  bank,  he  did  so 
as  part  of  his  duty  ;  but  if  he  took  it  for  his  own 
purposes  he  was  guilty  of  larceny. 

Watson  B.— I  am  entirely  of  the  same  opinion. 
The  safe  was  the  proper  place  in  which  to  deposit  the 
money,  and  although  the  prisoner  had  access  to  the 
safe,  that  access  was  only  for  the  purposes  of  the 
bank,  and  if  he  took  money  out  animo  furandi  he 
was  guilty  of  larceny.  In  point  of  moral  turpitude, 
embezzlement  and  larceny  by  a  servant  are  the  same, 
and  I  think  it  would  be  well  if  the  legal  distinction 

were  abolished. 

Conviction  affirmed. 


1858.  REGINA  v.  ADAM  JESSOP. 


The  prisoner      The  following  case  was  reserved  by  the  Chairman 

p^Jtended  Y    °f  tne  West  Riding  of  the  county  of  York. 

that  a  The  following:  case  was  tried  before  me  at  the  West 

genuine  u.  °  _^_^ 

Irish  bank  Riding  intermediate  Sessions,  held  at  Wakefield  on 
note.'and1  tne  26th  day  of  August  last.  The  prisoner  was  in- 
thereby         dieted  for  obtaining  4Z.  19s.  lOArf.  from  Ann  Perkin 

obtained  the  * 

full  value  of  by  false  pretences,  in  falsely  pretending  that  a  certain 
h/change.  piece  of  paper  was  a  hi.  note,  whereas  in  truth  and 
HeM,thathe  jn  fact  it  was  not  a  hi.  note.     The  evidence  was  as 

was  properly 

convicted         follows  :  — 

of  obtaining 

money  by 

false  pretences,  although  the  person  to  whom  the  note  was  passed  could  read,  and 

the  note  upon  the  face  of  it  afforded  ample  means  of  detecting  the  fraud. 
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Emma  Perkin  stated.  I  live  with  my  mother  at  1858. 
the  Globe  Inn,  Wakefield.  Monday,  10th  August,  a  Jessop,s 
person  came  into  the  house  from  a  quarter  past  five  Ca8e- 
to  six  o'clock;  he  asked  for  a  glass  of  beer.  The 
prisoner  was  the  man;  he  was  in  the  tap-room.  I 
served  him  ;  the  price  was  three  half-pence.  He  said, 
"  Is  the  master  in."  I  said,  "  No ;  do  you  want  him 
for  anything  that  I  can  tell  him  V  He  said,  "  I  only 
want  this  51.  note  changing."  He  showed  me  a 
II.  note  ;  it  was  in  his  hand.  I  took  it  and  gave  it  to 
my  mother.  The  prisoner  had  on  a  white  felt  hat,  a 
blue  and  white  checked  smock  ;  he  drank  his  beer  and 
went  away.  Afterwards  my  mother  sent  me  to  one 
Billington's  with  the  note.  He  said  something  to  me 
about  the  note.  I  went  to  the  police-office,  showed 
the  note  to  one  Appleyard,  then  to  Burton  the  in- 
spector, to  whom  I  gave  up  the  note.  I,  my  mother 
and  Mr.  McDonald  went  to  the  railway  station, 
Wakefield,  twenty  minutes  to  seven  o'clock,  and  saw 
the  prisoner  there.  He  had  a  blue  and  black  plaid 
cloak  and  black  cap. 

[On  cross-examination  she  stated.]  I  am  sure  he 
said,  "  I  only  want  this  51.  note  changing ;"  the  note 
was  put  into  my  hand.  I  and  my  mother  can  read 
and  write.  I  looked  at  the  note,  and  thought  it  was 
a  51.  note. 

[On  re-examination.]  He  did  not  ask  for  change 
until  he  knew  the  master  was  not  in.  This  is  the  note. 
I  gave  inspector  Burton ;  the  note  was  put  into  my 
hand  open,  not  crumpled  up. 

Ann  Perkin  stated.  I  keep  the  Globe  Inn.  My 
daughter  came  to  me  on  the  10th  of  August  with  a 
note.  I  was  busy.  She  wanted  change.  I  gave 
il.  19s.  10\d.  to  the  prisoner  for  the  note.  He  had 
on  a  checked  smock  and  felt  hat.  I  saw  him  go  away. 
I  was  suspicious.     I  sent  my  daughter  with  the  note 
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1858.  to  Billington's.  She  came  back.  I  went  on  her 
Jessop's  return  to  the  police-office  ;  saw  Appleyard,  Burton 
Case.  an(j  McDonald;  we  went  with  McDonald  to  the 
railway  station.  Saw  the  prisoner  on  the  platform 
coming  out  of  the  booking-office.  The  train  was 
starting  for  Doncaster.  He  had  a  ticket  at  the  station ; 
he  had  a  black  and  blue  plaid  coat,  as  described  by 
my  daughter. 

[On  cross-examination.]  My  daughter  put  the 
note  in  my  hand  open.  I  laid  it  on  the  table  and  put 
it  in  my  purse.  I  can  read  old  English.  I  gave  the 
prisoner  change.     He  said  nothing  to  me. 

[On  re-examination.]  I  did  not  look  particularly 
at  the  note.     I  had  no  idea  of  its  being  a  11.  note. 

Martha  Moorhouse  stated.  I  live  with  my  father, 
at  Westgaie.  On  the  10th  of  August  I  saw  the  pri- 
soner at  our  shop  at  half  past  five.  Our  shop  is  not  a 
hundred  yards  from  Perkins,  house  in  the  same  street, 
The  prisoner  said,  "  Is  your  father  in  ?"  I  said,  No. 
"  Is  your  mother  in  ?"  No.  He  said,  "  Do  you  sell 
ham  to  sell  again  ?"  I  said,  No.  "  Do  you  sell  to- 
bacco to  sell  again  ?"  I  said,  No.  "  Can  you  change 
.me  a  five  pound  note?"  I  said,  No.  He  went 
away. 

Charles  Smithson  stated.  I  live  at  Wakefield,  and 
keep  a  tobacconist's  shop.  The  prisoner  came  on  the 
10th  of  August,  Monday,  about  five  in  the  afternoon. 
He  asked  to  see  some  cigars  ;  he  made  a  bargain  for 
a  pound  box,  9s.  6d.  was  the  price ;  he  offered  a  11. 
Irish  note  for  it  in  payment.  I  said,  this  is  a  11.  Irish 
note,  I  have  not  seen  one  for  ten  years.  He  took  his 
note  and  left  the  cigars  ;  he  laid  the  note  before  me, 
and  asked,    "  Can  you  change  that?" 

John  Woodhead stated.  I  live  at  Wakefield;  I  have 
seen  the  prisoner  before  in  my  shop  on  the  10th  of 
August,  he  had  on  a  checked  smock  and  felt  hat;  he 
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asked  for  a  light  jacket  and  cap,  as  he  was  going  to       1858. 
Horncastle  fair.     He  wanted  to  pay  me  7s.,  and  leave     jES80p's 
his  hat  and  smock  until   he  came   from  Horncastle.       Case- 
He  paid  me  2s.  for  the  cap  and  left  the  coat;    he  left 
the  felt  hat  in  the  shop, 

Elizabeth  Dodson  stated.  My  husband  keeps  the 
Grey  Horse,  Kirkgate.  The  prisoner  came  on  the 
10th  of  August ;  in  the  morning  he  went  out,  came 
again  at  three  o'clock,  and  had  something  to  eat ;  he 
had  on  a  blue  and  black  plaid  coat,  he  pulled  it  off 
and  gave  it  me,  put  on  the  checked  plaid  smock ;  he 
had  on  a  white  felt  hat.  In  the  evening,  about  six 
o'clock,  he  got  three  pennyworth  of  gin,  asked  for  his 
coat  and  bundle,  put  on  the  coat,  took  away  the 
smock  with  him,  went  away,  saying  he  was  going  to 
Doncaster  fair. 

[On  cross-examination.]  I  thought  he  changed  his 
coat  on  account  of  the  warm  weather. 

James  McDonald  stated.  I  am  chief  constable, 
Wakefield;  Mrs.  Perkin  and  her  daughter  were  at 
the  police-office  ten  minutes  past  six  on  Monday  the 
10th  of  August;  they  made  a  complaint  about  the 
note.  I  saw  the  note ;  went  with  them  to  the  rail- 
way, and  waited  ;  the  prisoner  came,  and  booked  for 
Doncaster ;  he  had  on  a  dark  plaid  coat,  had  a  cap 
and  a  whip  like  a  dealer,  was  smoking  a  cigar;  I 
took  him  to  the  parcel  office,  and  charged  him  with 
passing  a  11.  Irish  note  to  Mrs.  Perkin,  Westgate;  he 
said,  "  1  never  had  a  11.  note,  I  have  not  changed 
one  to-day;"  I  searched  him;  found  3  sovereigns, 
2  half  sovereigns,  14s.  2c?.  in  silver,  7c?.  in  copper, 
and  a  railway  ticket  for  Doncaster  ;  he  said  he  had 
not  had  on  a  white  bat  and  checked  smock.  I  sent 
for  Perkin  and  her  daughter;  I  said,  "this  is  the 
person  to  whom  you  paid  the  note  ;"  he  said,  "  I  have 
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1858.      never  seen  them  before."    The  parcel  which  he  had 
Jessof's    contained  a  checked  smock  and  a  shirt. 
Case.  j-Qn  cross.examination].     I  told  him  I  was  a  con- 

stable. 

William  Burton  stated.  I  am  a  police  constable. 
I  produce  this  note ;  I  received  it  from  Mrs.  Perkin 
on  the  10th  of  August,  and  have  had  it  ever  since ;  on 
the  face  of  the  note  is  "owe;"  one  is  at  each  corner 
of  the  note ;  it  is  a  Bank  of  Ireland  note ;  one  pound 
is  clearly  printed  in  the  middle. 

Mr.  Foster,  for  the  prisoner,  objected  that  there 
was  no  case  to  go  to  a  jury,  relying  on  these  grounds: 

1st.  The  prosecutrix  had  means  of  detecting,  from 
the  face  of  the  note  itself,  that  it  was  not  a  51.  note, 
by  using  common  prudence  and  caution :  the  party 
having  at  the  time  the  means  of  detection  at  hand, 
need  not  to  have  been  deceived :  Young's  Case  (a). 

2nd.  The  note  was  of  the  same  species  as  a  51.  note, 
differing  only  in  quality  and  value ;  it  comes  within 
Elkington's  case  (b). 

The  jury  found  the  prisoner  guilty,  and  a  sentence 
of  four  calendar  months  hard  labour  in  the  House  of 
Correction  was  passed  on  him,  but  he  was  admitted 
to  bail  until  the  opinion  of  the  Court  of  Criminal 
Appeal  can  be  had. 

This  case  was  argued,  on  the  28th  January  1858, 
before  Lord  Campbell  C.  J.,  Martin  B.,  Chowder  J., 
Willes  J.  and  Watson  B. 

No  counsel  appeared  for  the  prisoner. 

J.  B.  Maule,  for  the  Crown,  was  stopped  by  the 
Court. 

Lord  Campbell  C.  J. — We  are  all  of  opinion  that 

(a)  2  East  P.  C.  828. 

l&)  Regina  v.  Bryan,  anti,  p.  265. 
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1858. 


Case. 


the  conviction  was  right.  In  many  cases  a  person 
giving  change  would  not  look  at  the  note,  but,  being  Jessop's 
told  it  was  a  hi.  note  and  asked  for  change,  would 
believe  the  statement  of  the  party  offering  the  note 
and  change  it.  Then  if,  giving  faith  to  the  false 
representation,  the  change  is  given,  the  money  is 
obtained  by  false  pretences.  There  is  nothing  in  the 
other  point  raised  by  the  prisoner's  counsel. 

Conviction  affirmed. 


REGINA  v.  GEORGE  MICHAEL  JENNINGS.        i858. 


The  following  case  was  reserved  by  the  Chairman  An  indict- 
of  the  Bedfordshire  Quarter  Sessions.  SSSS? 

At  the  General  Quarter  Sessions  of  the  Peace  for  soner  whUst 
the  county  of  Bedford,  held  at  Bedford  on  the  21st  A.  stole  the 
day  of  October  1857,  George  Michael  Jennings  was  ^^eared" 
tried  on  an  indictment  which  was  in  the  following  that  the  pri- 

,  °   soner  was 

WOrdS.  not  the 

Bedfordshire!  The  jurors  for  our  lady   the   Queen  j^ttife 

to  wit.       J  upon  their  oath  present  that   George  servant  of  B., 
Michael  Jennings  on  the  twenty  fifth  day  of  September  money  which 
in  the  year  of  our  lord  one  thousand  eight  hundred  ^moneyof 
and  fifty  seven  was  servant  to  Edward  Sanders  and  B.,  but  in  the 
that  the  said  George  Michael  Jennings  whilst  he  was  a.  as  the 
such  servant  to  the  said  Edward  Sanders  as  aforesaid  Bgen#°jrf 
to  wit  on  the  day  and  year  aforesaid  certain  money  to  that  the 
wit  the  sum  of  three  pounds  eight  shillings  of  and  ?n  the  indict- 
belonging  to  the  said  Edward  Sanders  his  master  {^"'risoner 
feloniously  did  steal  take  and  carry  away,  against  the  beingservant 
form  of  the  statute  in  such  case  made  and  provided,      rejected  as 

surplusage, 
and  the  pri- 
soner convicted  of  simple  larceny,  the  money  being  properly  alleged  to  belong  to  A.,  who 
had  a  special  property  therein. 
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1858.  And  the  jurors  aforesaid  upon  their  oath  aforesaid 

Jennings's  further  present  that  the  said  George  Michael  Jennings 
Case.  within  six  calendar  months  from  the  time  of  com- 
mitting the  offence  in  the  first  count  of  the  indictment 
charged  to  wit  on  the  twenty  ninth  day  of  September 
in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty  seven  being  then  servant  to  the  said  Edward 
Sanders  feloniously  did  steal  take  and  carry  away 
certain  money  to  wit  the  sum  of  one  pound  ten 
shillings  and  two  pence  of  and  belonging  to  the  said 
Edward  Sanders  his  master,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

The  prisoner  pleaded  not  guilty  to  this  indictment. 

At  the  trial  it  appeared  that  Edward  Sanders  was 
the  agent  of  one  Mrs.  Sanders,  that  the  prisoner  was 
her  servant  at  the  time  he  took  the  monies  mentioned 
in  the  indictment,  and  that  the  monies  when  taken 
were  in  the  possession  of  Edward  Sanders  as  agent 
of  Mrs.  Sanders. 

Counsel  for  the  prisoner  objected  that  the  variance 
between  the  indictment  and  the  evidence  was  fatal, 
and  that  the  prisoner  could  not  be  convicted  either 
of  larceny  as  a  servant  or  simple  larceny.  I 
directed  the  jury  that  the  averments  in  the  indict- 
ment, as  to  the  prisoner  being  the  servant  of 
Edward  Sanders,  might  be  rejected  as  surplusage  ; 
that  Edward  Sanders  had  a  special  property  in  the 
money,  and  that  if  they  believed  the  witnesses  for  the 
prosecution,  they  might  find  the  prisoner  guilty  of 
simple  larceny. 

The  jury  found  the  prisoner  guilty  of  simple  larceny. 

The  opinion  of  the  Court  of  Criminal  Appeal  is 
requested,  whether  this  conviction  was  right. 

Judgment  was  postponed.  The  prisoner  was  re- 
manded to  prison,  but  has  since  been  discharged  on 
recognizance  of  bail  to  appear  and  receive  judgment. 
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This  case  was  considered,  on  28th  January  1858,       1858. 
by  Lord  Campbell  C.  J.,  Martin  B.,  Crowder  J,  7^^ 
Willes  J.  and  Watson  B.  Case. 

No  counsel  appeared. 

^  Lord  Campbell  C.  J.— We  are  all  clearly  of  opi- 
nion that  the  conviction  was  right.  Proof  of  the 
allegation  in  the  indictment,  that  the  prisoner  was  the 
servant  of  Edward  Sanders,  would  only  be  necessary 
for  the  purpose  of  convicting  the  prisoner  of  the  com- 
pound offence ;  but  it  is  quite  unnecessary  to  support 
the  charge  of  simple  larceny,  and  may  be  rejected. 
The  other  objection  raised  is,  that  the  money  was  the 
money  of  Mrs.  Sanders,  and  was  only  in  the  posses- 
sion of  Edward  Sanders  as  her  agent ;  but,  that  being 
so,  he  had  a  special  property  in  it.  The  conviction, 
therefore,  must  be  affirmed. 

Conviction  affirmed. 


1&* 


47V 


yj-f 


REGJNA  v.  MARY  ANN  FRY.  l8r>8 


MjC^Cr0^i7Y 


The  following  case  was  reserved  by  the  assistant  The  prisoner 
Chairman  of  the  Kent  Sessions.  w.a*  c°n~ 

victed  on  an 

At  the  General  Quarter  Sessions  of  the  Peace  for  indictment 
the  county  of  Kent,  holden  at  Maidstone  on  the  22nd  wjth  obtain- 
day  of  October  1857,  Mary  Ann  Fry  was  tried  upon  mfios.  by 

J  *  P  n  r         false  pre- 

the  following  indictment,  tences;  one 

of  the  false 
pretences 
alleged  being  that  the  prisoner  kept  a  shop  and  that  the  prosecutrix  might  go  and  live 
with  her  at  the  said  shop  until  she  obtained  a  situation. 

It  was  proved  that  the  prisoner  falsely  told  the  prosecutrix  that  she  kept  a  shop  at 
N.,  and  promised  prosecutrix  that  she  should  go  home  with  her  until  she  got  a  situation, 
and  that  the  prosecutrix  lent  the  prisoner  half  a  sovereign  which  she  promised  to  repay- 
when  they  got  home ;  but  that  the  prisoner  left  the  prosecutrix  as  soon  as  she  had  got  the 
money,  and  did  not  return.  The  jury  found  that  the  prosecutrix  parted  with  the  money 
under  the  belief  that  the  prisoner  kept  a  shop  at  N.  -.  and  that  she  (the  prosecutrix) 
should  have  the  money  when  she  went  home  with  her.  Held,  that  the  indictment  was 
good  and  was  supported  by  the  evidence,  and  that  the  conviction  was  right. 
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1858.  Kent  to  wit-]     The  jurors  for  our  lady  the  Queen 

— ^-^, upon  their  oath  present  that  Mary  Ann  Fry  on  the 

Case.  26th  day  of  September  in  the  year  of  our  Lord  1857 
unlawfully  and  knowingly  did  falsely  pretend  to 
Sarah  Mole  that  she  the  said  Mary  Ann  Fry  kept 
a  shop  and  that  she  the  said  Sarah  Mole  might  go 
and  live  with  her  the  said  Mctry  Ann  Fry  at  the  said 
shop  until  she  the  said  Sarah  Mole  had  got  a  situation 
and  that  the  husband  of  the  said  Mary  Ann  Fry  had 
ordered  a  pair  of  blankets  and  had  not  paid  for  them 
and  that  she  the  said  Mary  Ann  Fry  had  not  money 
enough  to  pay  for  them  and  that  she  the  said  Mary 
Ann  Fry  had  got  a  bonnet  or  a  cap  or  some  article 
of  value  in  a  bonnet  box  which  she  wanted  the  said 
Sarah  Mole  to  take  and  keep  for  her.  By  means  of 
which  said  false  pretences  the  said  Mary  Ann  Fry 
did  then  unlawfully  obtain  from  the  said  Sarah  Mole 
certain  money  to  wit  the  sum  of  ten  shillings  of  the 
moneys  of  the  said  Sarah  Mole  with  intent  to  defraud 
whereas  in  truth  and  in  fact  the  said  Mary  Ann  Fry 
did  not  then  keep  a  shop  and  the  husband  of  the  said 
Mary  Ann  Fry  had  not  ordered  a  pair  of  blankets 
and  she  the  said  Mary  Ann  Fry  had  not  got  either 
a  bonnet  or  a  cap  or  anything  in  the  said  bonnet  box 
but  stones  and  pieces  of  brick  and  dirt  as  she  the  said 
Mary  Ann  Fry  at  the  time  she  so  falsely  pretended 
as  aforesaid  well  knew,  against  the  form  of  the  statute 
in  such  case  made  and  provided  and  against  the 
peace  of  our  Sovereign  lady  the  Queen  her  Crown 
and  dignity. 

The  evidence,  so  far  as  it  was  material  to  the 
present  case,  was  as  follows. 

Sarah  Mole.— On  the  26th  September  I  went  to 
the  Frith  station.  When  I  was  taking  my  ticket  the 
prisoner  was  standing  near  me  ;  I  dropt  a  half 
sovereign  ;  she  picked  it  up  and  gave  it  to  me.     The 
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prisoner  got  into  the   same  carriage,  and   we   rode       1858. 

together  to  Woolwich.     I  told  her  I  was  looking  for       Fry's 

a  situation.     The  prisoner  said  she  lived  on  North-       Case' 

umberland  Heath  and  kept  a  shop.     She  promised 

me  I  should  go  home  with  her  until  I  got  a  situation. 

She  asked  me  to  go  to  Dartford,  and  I  went  with 

her.     We   went   to   the   Crown  and  Anchor  public 

house  and  had  some  refreshment  there  ;  whilst  there 

she  told  me  to  stop  there  till  she  came  back.     She 

came  back  in  about  twenty  minutes  and  had  a  new 

bonnet  box  and  a  handkerchief  tied  over  it ;  she  told 

me  to  hold  it  till  she  came  back  again.     I  held  it ;  it 

appeared  heavy,  and  I  thought  there  was  something 

in  it  which  she  had  been  buying.     When  she  brought 

the  bonnet  box  she  said  that  her  husband  had  been 

and  got  a  pair  of  blankets  but  he  had  not  money 

enough  to  pay  for  them,  and  then  asked  me  if  I  had 

got  10s.     I  told   her  I  had  :    she  said,  Would  you 

mind  lending  it  to  me  ?     I  said,  You  are  a  stranger 

to  me.     She  had  said,  If  you  lend  me  this  10s.  I'll 

take  you  home  until  you  get  a  situation.     I  lent  her 

the  half  sovereign  because  she  said  she  kept  a  shop  on 

Northumberland  Heath  and  I  should  have  it  when  I 

got  home  with  her.     She  went  away.     When  I  found 

the  prisoner  did  not  come  back  I  opened  the  bonnet 

box  and  found  some  small  pieces  of  stone  and  brick. 

On  the  28th  September  I  saw  the  prisoner,  and  she 

said  she  never  saw  me  before. 

Robert  Carr  Ebb,  a  police  Serjeant — I  went  in 
search  of  the  prisoner ;  she  lives  at  North  End, 
Crayford ;  she  lodges  in  the  house  and  does  not  keep 
a  shop  on  Northumberland  Heath. 

I  directed  the  jury,  if  they  believed  the  facts  stated 
on  the  part  of  the  prosecutrix,  to  find  a  special  verdict. 
They  found  the  prisoner  guilty  of  fraudulently  obtain- 
ing the  half  sovereign,  the  prosecutrix  parting  with  it 
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1858.  under  the  belief  that  the  prisoner  kept  a  shop  on 
^s  Northumberland  Heath,  and  that  the  prosecutrix 
Case.  should  have  it  when  she  went  home  with  her.  As  I 
entertained  some  doubts  as  to  the  legality  of  the 
conviction,  I  respited  the  judgment  and  reserved  the 
case  for  the  opinion  of  the  Court  of  Criminal  Appeal 
upon  the  following  questions: 

First.  Whether  the  indictment  sufficiently  charges 
the  prisoner  with  having  obtained  the  money  from 
the  prosecutrix  by  means  of  the  false  pretences,  there 
being  no  averment  that  the  prisoner  asked  the  prose- 
cutrix to  lend  her  the  money. 

Second.  Whether  the  pretence  used  was  a  suffi- 
cient false  pretence  within  the  statute. 

Third.  Whether  the  pretence  charged  in  the 
indictment  is  sufficiently  proved  as  laid. 

(Signed)     James  Espmasse, 

Assistant  Chairman. 

This  case  was  argued,  on  28th  January  1858, 
before  Lord  Campbell  C.  J.,  Martin  B.,  Crowder  J., 
Willes  J.  and  Watson  B. 

No  counsel  appeared  for  the  prisoner.  C.  G. 
Addison,  who  appeared  for  the  Crown,  was  stopped 
by  the  Court. 

Lord  Campbell  C.  J. — We  are  all  of  opinion  that 
the  indictment  was  good,  and  that  it  was  supported 
by  the  evidence.  The  prisoner  falsely  pretended  that 
she  kept  a  shop  on  Northumberland  Heath,  and  the 
prosecutrix  was  induced  by  that  false  pretence  to  part 
with  her  money. 

Conviction  affirmed. 
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REGINA  v.  WILLIAM  TREBILCOCK.  1858. 

The  following  case  was  reserved  by  the  Recorder  of  The  prisoner 

j-j;  .7  was  indicted 

Plymouth.  for  larceny 

At   the   General   Quarter   Sessions   of  the   Peace  Theftaudu- 

holden  in  and  for  the  borough  of  Plymouth  on  the  lent  Trustees 

1st  day  of  January  1858,  before  Charles  Saunders,  yjCi.  c.  54., 

Recorder,  the  prisoner,  William  Trebilcock,  was  tried  ^nd  count 

on  an  indictment  which  charged  him,  for  larceny 

First.  With  a  larceny,  under  the  statute  20  &  21  kw°miT°n 

Vict.  c.  54.  s.  4.  (a),  in  having,  as  bailee  of  plate  the  appeared  that 

\    /  >  o »  r  ^     the  prosecu- 

property  of  the  prosecutrix,  fraudulently  converted  it  trix  having 

.  .  *  deposited  a 

to  his  own  use.  box  of  plate 

Secondly.  With    a   common  larceny  of  the  same  with  the 

J  •>  prisoner  for 

plate.  safe  custody, 

The  jury  found  the  prisoner  guilty  on  both  counts  opeJthebox 
of  the  indictment,  but  recommended  him  to  mercy,  and  took  the 

'  #  *      plate  out  and 

"believing  that  he  intended  ultimately  to  return  the  pawned  it. 
property."  The  question  for  the  opinion  of  the  Court  returnel a 
is,  whether,  consistently  with  the  ground  upon  which  v"ftiotb°uftre. 

commended 
the  prisoner  to  mercy,  on  the  ground  that  they  believed  that  he  intended  ultimately  to 
return  the  plate  to  the  prosecutrix : — Held,  that,  although,  as  decided  in  Regina  v. 
Holloway  (a),  to  constitute  larceny  there  must  be  an  intention  permanently  to  deprive 
the  owner  of  the  property,  the  recommendation  by  the  jury  did  not  so  qualify  the 
verdict  as  to  bring  the  case  within  the  principle  of  that  decision. 

Semble,  that  if  not  a  larceny  of  the  plate  at  common  law,  it  was  not  made  so  by 
section  4  of  The  Fraudulent  Trustees  Act. 

(a)  1  Den.  C.  C.  370. 

(a)  The  section  is  as  follows : —  than  the  owner  thereof,  although 

"  If  any  person  being  a  bailee  of  he  shall  not  break  bulk  or  other- 

any  property  shall  fraudulently  take  wise   determine   the  bailment,  he 

or  convert  the  same  to  his  own  use,  shall  be  guilty  of  larceny." 
or  the  use  of  any  person  other 
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1858.      the  jury  recommended   the  prisoner  to  mercy,  the 
Tbbbil-     conviction  was  right  upon  both  or  either  of  the  counts. 

°Cas?S  The  case  was  this- 

The  prosecutrix,  Miss  Palmer,  resided  at  Plymouth, 

and,  going  to  London  for  eight  or  ten  days,  deposited 
with  the  prisoner,  a  tradesman  at  Plymouth,  who  had 
offered  to  take  care  of  anything  for  her  during  her 
absence,  a  chest  of  valuable  plate  for  safe  custody  till 
she  returned.  The  prisoner  had  been  told  that  the 
prosecutrix  would  leave  a  parcel  with  him,  which  he 
said  that  he  would  put  in  his  iron  chest  to  keep  for 
her.  When  the  chest  of  plate  was  placed  in  the 
prisoner's  hands  it  was  locked  (the  prosecutrix  keeping 
the  key),  then  covered  with  a  wrapper,  sewn,  together, 
and  sealed  in  a  great  number  of  places,  and  then  tied 
with  a  cord.  The  prisoner  was  not  informed  of  the 
contents  of  this  parcel,  nor  was  any  key  given  to  him. 
In  a  day  or  two  after  the  prosecutrix  left  for  London, 
the  prisoner  had  uncorded  the  chest,  broken  the  seals, 
taken  off  the  wrapper,  procured  a  key,  opened  the 
chest,  and  taken  out  a  part  of  the  plate  and  offered  it 
to  one  Woolf,  at  Plymouth,  as  a  security  for  the 
advance  of  50/.  The  pawnbroker  took  up  one  of  the 
pieces  of  plate,  which  bore  the  crest,  and  also  a  super- 
scription with  the  name,  of  Sir  George  Magrath  upon 
it,  and  expressing  his  dislike  to  have  anything  to  do 
with  it ;  the  prisoner  said  that  he  was  under  an 
engagement  to  be  married  to  Lady  Magrath.  The 
prosecutrix  had  lived  with  Sir  George  Magrath,  and 
when  he  died  the  plate,  among  other  property,  came 
into  her  possession.  Woolf  ultimately  declined  any 
advance  upon  it.  The  prisoner  then  communicated 
by  letter  with  another  pawnbroker  named  Druiff,  at 
Newport  in  Monmouthshire,  with  whom  the  prisoner 
had  before  had  bill  transactions.     Druiff  came  to  the 
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prisoner  at  Plymouth,  and  advanced  him  200Z.,  taking  1858. 
bills  for  the  amount  and  the  whole  chest  of  plate,  Trebil. 
worth  from  500Z.  to  600Z.,  as  a  collateral  security  for  cock's 
the  loan.  Druiff  took  the  plate  away  with  him  to 
Newport.  The  prisoner,  by  way  of  accounting  to 
Druiff  for  the  possession  of  the  plate,  represented  to 
him  that  he  was  going  to  get  married  to  the  lady  of 
the  late  Sir  George  Magrath,  and  that  she  had  given 
him  the  plate  to  take  care  of  till  they  were  married. 
The  prosecutrix  went  to  London  on  the  8th  day  of 
November,  and  returned  on  the  17th  of  the  same 
month.  On  her  return,  the  prosecutrix  tried  often  to 
see  the  prisoner,  but  could  not  do  so  till  the  26th, 
when  she  first  saw  him  and  asked  for  the  parcel ;  the 
prisoner  said  he  would  send  it  to  her  the  same  evening. 
It  was  not  sent.  The  prosecutrix  went  often  back- 
wards and  forwards  to  the  prisoner's  shops  and  private 
residence  to  see  the  prisoner,  but  could  not  see  him 
again  till  the  2nd  December,  when,  the  prosecutrix 
insisting  upon  instantly  having  her  parcel,  the  prisoner 
said  she  could  not  have  it,  as  it  was  out  of  town  ;  he 
had  sent  it  to  Bristol.  Then  he  said  it  was  now 
further  than  Bristol ;  that  it  was  in  Wales,  but  that 
he  would  write  a  letter,  and  she  should  have  it  on 
Friday.  The  parcel  did  not  arrive.  The  prisoner 
refused  to  tell  in  whose  hands  it  was,  but  the  prosecu- 
trix had  learnt  from  the  prisoner's  father  that  Druiff 
had  it.  The  inspector  of  police  went  to  Newport,  and 
found  the  chest  of  plate  there,  but  Druiff  refused  to 
give  it  up  unless  upon  repayment  of  the  two  hundred 
pounds  for  which  it  was  deposited  with  him  as  security. 
The  prisoner  could  not  redeem  it ;  and  upon  the  facts 
being  made  known  to  the  prosecutrix,  she  had  the 
prisoner  taken  into  custody  on  a  charge  of  stealing, 
and  the  police  took  possession  of  the  chest  of  plate  as 
stolen  property. 

vol.  i.  L  L 
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1858.  Upon  the  finding  of  the  jury,  with  the  recommen- 

Trebil-  dation  to  mercy  above  stated,  the  counsel  for  the 
cock's  prisoner  contended  that,  to  support  either  of  the  counts 
in  the  indictment,  it  was  necessary  that  the  prisoner 
should  have  intended  permanently  to  deprive  the 
prosecutrix  of  her  property,  and  that,  as  the  jury 
believed  that  his  intention  was  ultimately  to  return  it, 
the  verdict  was  wrong. 

The  prisoner  was  committed  to  prison,  and  sentence 
deferred  until  the  opinion  of  the  Judges  shall  have 
been  obtained  on  the  question  raised. 

If  the  Court  shall  be  of  opinion  that  the  ground 
upon  which  the  jury  recommended  the  prisoner  to 
mercy  may  consist  with  the  verdict  upo'n  both  or 
either  of  the  counts  of  the  indictment,  the  verdict  to 
stand  upon  both  or  either  of  the  counts  accordingly. 

If  the  recommendation  may  not  consist  with  the 
verdict  on  either  count,  then  the  verdict  to  be  set 
aside,  and  a  verdict  of  not  guilty  to  be  recorded. 

This  case  was  argued,  on  1st  February  1858,  before 
Lord  Campbell  C.  J.,  Coleridge  J.,  Martin  B., 
Crowder  J.  and  Watson  B. 

Carter  appeared  for  the  Crown,  and  E.  W.  Cox  for 
the  prisoner. 

Lord  Campbell  C.  J.  (addressing  the  counsel  for  the 
prisoner). — You  need  not  consider  the  recent  statute. 
If  it  is  not  larceny  at  common  law,  the  statute  will 
not  make  it  so ;  but  how  do  you  show  that  it  is  not  a 
larceny  at  common  law  ? 

Coleridge -J. — There  was  no  need  of  the  count 
upon  the  statute. 

E.  W.  Cox.  I  contend  that  the  prisoner  was  not, 
upon  the  finding  of  the  jury,  guilty  of  larceny  at 
common  law,  inasmuch  as  he  had  no  intention  to 
deprive  the  owner  permanently  of  her  property.     It 
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is  decided,  in  liegina  v.  Holloway  (a),  that  an  essential       1858. 
element  of  larceny  is  an  intention    to  deprive  the     Trebil. 
owner  wholly  and  permanently  of  his  property,  and       cock's 
the  law  as  laid  down  in  that  case  is  confirmed  by  Re- 
gina  v.  Poole  and  Yeates  (b). 

Coleridge  J. — Your  proposition  is  clear,  but  how 
do  you  bring  this  case  within  it  ? 

E.  W.  Cox.  The  jury  have  expressly  found  that 
the  prisoner  intended  ultimately  to  return  the  plate, 
and  that  is  quite  inconsistent  with  the  admitted 
requisite  to  larceny,  an  intention  permanently  to 
deprive  the  owner  of  it. 

Lord  Campbell  C.  J. — That  is  not  a  part  of  the 
verdict.  The  jury  found  the  prisoner  guilty  without 
qualification.  They  then  recommended  him  to  mercy, 
and  they  say  loosely  that  the  reason  is  that  they 
think  he  had  an  ultimate  intention  to  return  the  plate, 
that  is,  if  ever  he  could  raise  the  money,  which  was 
improbable. 

Coleridge  J.  —  The  jury  do  not  say  that  the 
prisoner  intended  to  return  the  plate  at  the  time  he 
took  it. 

E.  W.  Cox.  The  larceny,  if  larceny  it  was,  was  com- 
plete at  the  moment  when  the  prisoner  deposited  the 
box  with  the  pledgee.  That  is  the  crime  the  jury  were 
trying,  not  what  may  have  passed  in  his  mind  after- 
wards. They  found  that  at  that  time,  at  the  moment 
of  committing  the  larceny,  he  did  not  intend  to  deprive 
the  prosecutrix  permanently  of  the  property.  Their 
verdict  could  have  had  reference  to  no  other  time, 
and  if  no  larcenous  intention  existed  at  that  time,  or, 
which  is  the  same  thing,  if  the  jury  believe  that  no 
such  intention  existed,  then  the  crime  of  larceny  was 
not  complete,  and  the  prisoner  was  entitled  to  an 
acquittal. 

(a)  1  Den.  C.  C.  370.  (6)  Anti,  p.  345. 

L  L    2 
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1858.  Carter,  for  the  Crown,  was  not  called  upon  by  the 

Trbbil-     Court. 

Lord  Campbell  C.  J. — The  general  proposition 
contended  for  by  Mr.  Cox  is  perfectly  correct.  To 
constitute  larceny  there  must  be  an  intention  on  the 
part  of  the  thief  to  appropriate  the  property  to  his 
own  use,  and  usurp  an  entire  dominion  over  it ;  and 
if,  at  the  time  of  the  asportation,  his  intention  is  to 
make  a  mere  temporary  use  of  the  chattels  taken,  so 
that  the  dominus  shall  again  have  the  use  of  them 
afterwards,  that  is  a  trespass,  but  not  a  larceny  ;  but 
that  law  does  not  apply  to  this  case.  Here  there 
was  abundant  evidence  of  a  larceny  at  common  law — 
abundant  evidence  from  which  the  jury  might  find 
that  the  prisoner  feloniously  stole  the  plate  ;  and  in  fact 
the  jury  have  so  found  and  have  returned  a  verdict  of 
guilty.  But  they  have  recommended  the  prisoner  to 
mercy,  and  accompanied  that  recommendation  with  a 
statement  as  to  the  prisoner's  intention  to  return  the 
stolen  property.  Now  I  doubt  whether  what  the  jury 
say,  in  giving  their  reason  for  recommending  the 
prisoner  to  mercy,  is  to  be  considered  as  part  of  their 
finding  ;  but,  even  assuming  it  to  be  so,  all  that  they 
say  is  that  he  intended  ultimately  to  return  the  pro- 
perty— not  that  at  the  time  of  the  wrongful  taking 
he  had  any  such  intention. 

Coleridge  J. — I  am  of  the  same  opinion.  There 
is  no  question  about  the  law  in  this  case ;  but  the 
question  is  merely  as  to  the  facts,  and  upon  the  facts 
it  appears  that  the  prisoner  had  put  it  out  of  his 
power  to  return  the  plate  which  he  had  taken.  Then, 
what  must  we  do  in  order  to  make  sense  of  the  finding 
of  the  jury?  It  is  to  be  observed  that  the  recom- 
mendation to  mercy  in  itself  assumes  that  the  verdict 
of  guilty  is  correct ;  but  the  jury  seem  to  have  thought 
that  the  prisoner  had  it  in  his  mind  at  some  uncertain 
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time,  if  he  could  get  hold  of  it  again,  to  restore  the       1858. 
property;   and  they  might  consider  that  a  sufficient     tbbbil-  "' 
reason  for  recommending  him  to  mercy.     That  inter-      cock's 
pretation  makes  sense   of  their  finding;    whilst  the 
construction    put  upon  it  by  Mr.  Cox  renders  their 
conduct  quite  inconsistent  and  insensible. 

Martin  B. — I  am  of  the  same  opinion.  The  re- 
commendation to  mercy,  and  the  words  which  accom- 
panied it,  were  no  part  of  the  verdict,  and  had  nothing 
to  do  with  it ;  and  when  the  jury  said  "  guilty  "  there 
was  an  end  of  the  matter,  so  far  as  the  verdict  was 
concerned.  But  I  also  think  that,  even  if  it  did  form 
part  of  the  verdict,  it  would  not  have  the  effect  of 
bringing  it  within  the  principle  contended  for.  It 
seems  to  me  quite  clear  that  this  prisoner  stole  the 
plate  and  then  pledged  it  for  200/. ;  and  I  think  that 
in  so  doing  he  "  usurped  the  entire  dominion  over  it" 
within  the  meaning  of  that  expression  as  used  by 
Parke  B.  in  Eegina  v.  Holloway.  If,  therefore,  a 
special  verdict  had  been  found,  in  the  very  terms  used 
by  the  jury  when  they  recommended  the  prisoner  to 
mercy,  I  should  have  said  that  he  was  still  guilty  of 
larceny. 

Crowder  J It  seems  to  me  also  that  upon  the 

facts  of  this  case  no  other  rational  conclusion  could  be 
arrived  at,  except  that  the  prisoner  stole  the  plate.  He 
broke  open  the  box  and  took  out  the  plate  and  stole 
it ;  but  the  jury  recommended  him  to  mercy  because 
they  thought  that  he  had  an  intention  of  restoring  the 
property  some  time  if  he  could.  Probably  it  very 
often  happens  that  if  stolen  goods  are  pawned  there 
is  an  intention  to  get  them  back  again,  if  the  person 
pawning  them  should  ever  be  able  to  do  so,  and  in 
that  case  to  return  them  ;  but  such  an  intention 
affords  no  ground  for  setting  aside  a  verdict  of  guilty 
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when  the  offence  of  larceny  is  satisfactorily  proved  by 
the  evidence. 

Watson  B I  also  think  that  this  is  the  clearest 

case  of  larceny  possible,  though  the  jury  have  recom- 
mended the  prisoner  to  mercy  because  they  thought 
that  he  would  ultimately  have  restored  the  property  if 
he  could  have  got  it  back. 

Lord  Campbell  C.  J I  wish  to  add  that  I  think 

that  what  a  jury  may  say  in  recommending  a  prisoner 
to  mercy  is  not  a  matter  upon  which  a  case  should 
be  reserved  for  the  opinion  of  this  Court. 

Conviction  affirmed. 


1858. 


REGINA  v.  THOMAS  CLOSS. 


The  following  case  was  reserved  and  stated  at  the 
Central  Criminal  Court. 

The  prisoner  was  tried  at  the  October  Sessions  of 
the  Central  Criminal  Court  on  an  indictment,  the 
first  count  of  which  charged  him  with  obtaining 
money  by  false  pretences,  and  upon  this  he  was 
acquitted.  He  was  however  found  guilty  upon  the 
remaining  counts  of  the  indictment,  which  were  as 
follows. 

2nd  count.    And  the  jurors  aforesaid  upon  their 

oath  aforesaid  do  further  present  that  before  the  time 

of  the  commission  of  the  offence  in  this  count  herein- 

hTthe  course    after  stated  and  charged  one  John  Linnell  of  Hedhill 

of  his  trade 

or  business, 

.openly  carried  on,  puts  a  false  mark  or  token  upon  a  spurious  article  so  as  to  pass  it  off 

as  a  genuine  one,  and  the  article  is  sold  and  money  obtained  by  means  of  the  false 

mark  or  token,  he  is  guilty  of  a  cheat  at  common  law. 


A  forgery 
must  be 
of  some 
document 
or  writing ; 
therefore 
the  painting 
an  artist's 
name  in 
the  corner 
of  a  picture 
jn  order  to 
pass  it  off  as 
an  original 
picture  by 
that  artist 
is  not  a 
forgery. 

Semble, 
that  if  a  man 
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in  the  county  of  Surrey  an  artist  in  painting  of  great       1858. 
celebrity  and  well  known  as  such  to  the  liege  subjects     Closs.8 
of  our  lady  the  Queen  had  painted  a  certain  large  and        Case- 
valuable  picture  whereon  he  had  painted  his  name  to 
denote  that  the  said  picture  had  been  painted  by  him 
the  said  John  Linnell.     And  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  present  that  the  said 
Thomas  Closs  being  a  dealer  in  pictures  well  knowing 
the  premises  aforesaid  and  being  a  person  of  fraudulent 
mind  and  disposition  and  devising  and  contriving  and 
intending  to  cheat  and  defraud  on  the  24th  day  of 
July  in  the  year  of  our  Lord  1857  and  on  divers  other 
days  between  that  day  and   the  time  of  taking  this 
inquisition  knowingly  wilfully  falsely  fraudulently  and 
deceitfully  and  within  the  jurisdiction  aforesaid  did 
keep  in  a  certain  shop  wherein   he  the  said  Thomas 
Closs  did  carry  on  his  said  trade  of  a  dealer  in  pictures 
a  certain  painted  copy  of  the  said  picture  on  which 
said*  painted    copy   was  then    and   there    unlawfully 
painted'and  forged  the  name  of  the  said  John  Linnell 
with  intent  thereby  and  by  means  thereby  to  denote 
that  the  said  copy  of  the  said  picture  was  an  original 
picture  painted  by  the  said  John  Linnell.     And  the 
jurors  aforesaid  upon  their  oath  aforesaid  do  further 
present  that  the  said  Thomas  Closs  well  knowing  the 
said  picture  so  in  his  possession  to  be  such  copy  of  the 
said  picture  so  painted  by  the  said  John  Linnell  as 
aforesaid  and  well  knowing  the  name  of  the  said  John 
Linnell  so  painted  upon  the  said  copy  to  be  forged 
did  wilfully  falsely  fraudulently  and   deceitfully  and 
within  the  jurisdiction  aforesaid  offer  and  expose  for 
sale  the  said  copy  with  the  said  forged  name  so  upon 
it  and  did  offer  utter  dispose  of  sell  and  put  off  to 
Henry  Fitzpatrick  the  said  painted  copy  as  and  for 
the  genuine  picture  of  the    said  John  Linnell  with 
intent  to  cheat  and  defraud  the  said  Henry  Fitzpatrick 
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1858.       of  his  monies  and  valuable  securities  and  that  the  said 
Closs»s       Thomas  Closs  did  so  fraudulently  cheat  and  defraud 
Case-        the  said  Henry  Fitzpatrick  of  and  did  so  fraudulently 
obtain  from  the  said  Henry  Fitzpatrick  valuable  secu- 
rities (to  wit)  a  cheque  and  three  bills  of  exchange 
with  intent  to  defraud. 

3rd  count.  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  before  the  time 
of  the  commission  of  the  offence  in  this  count  herein- 
after stated  and  charged  one  John  Linnell  of  Redhill 
in  the  county  of  Surrey  an  artist  in  painting  of 
great  celebrity  and  well  known  as  such  to  the  liege 
subjects  of  our  lady  the  Queen  had  painted  a  certain 
large  and  valuable  picture  whereon  he  had  painted 
his  name  to  denote  that  the  said  picture  had  been 
painted  by  the  said  John  Linnell.  And  the  jurors 
aforesaid  upon  their  oath  aforesaid  do  further  present 
that  the  said  Thomas  Closs  being  a  dealer  in  pictures 
and  being  a  person  of  fraudulent  mind  and  disposition 
and  devising  contriving  and  intending  to  cheat  and 
defraud  on  the  24th  day  of  July  in  the  year  of  our 
Lord  1857  and  within  the  jurisdiction  aforesaid 
unlawfully  wilfully  and  wickedly  did  procure  and 
have  in  his  possession  for  the  purposes  of  sale  a  certain 
painted  copy  of  the  said  picture  on  which  said  painted 
copy  of  the  said  picture  was  then  and  there  unlawfully 
painted  and  forged  the  name  of  the  said  John  Linnell. 
And  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
further  present  that  the  said  Thomas  Closs  well 
knowing  the  name  of  the  said  John  Linnell  so  painted 
upon  the  said  copy  to  be  forged  did  then  and  there 
and  within  the  jurisdiction  aforesaid  unlawfully 
deceitfully  wickedly  and  fraudulently  offer  sell  dispose 
of  utter  and  put  off  to  the  said  Henry  Fitzpatrick  the 
said  painted  copy  of  the  said  original  painted  picture 
with  the  name  of  the  said  John  Linnell  so  painted 
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and  forged  thereon  as  aforesaid  and  the  said  forged       1858. 
name  of  the  said  John  Linnell  for  a  certain  large  sum  ~7, — 
of  money  to  wit  the  sum  of  130Z.,  to  the  great  damage       C°s 
and  deception  of  the  said  Henry  Fitzpatrick  to  the 
evil  example  of  all  others  in  the  like  case  offending 
and  against  the  peace  of  our  lady  the  Queen   her 
Crown  and  dignity. 

It  was  objected  by  the  prisoner's  counsel,  in  arrest 
of  judgment,  that  these  counts  disclosed  no  indictable 
offence,  and  the  judgment  was  respited  until  the  next 
sessions,  that  the  opinion  of  this  Court  might  be  taken 
whether  or  not  the  second  and  third  counts,  or  either 
of  them,  sufficiently  showed  an  offence  indictable  at 
common  law.     The  prisoner  remains  in  custody. 

This  case  was  argued,  on  21st  November  1857, 
before  Cockburn  C.  J.,  Erle  J.,  Williams  J., 
Crompton  J.  and  Channell  B. 

Metcalfe  appeared  for  the  Crown,  and  Mclntyre 
for  the  prisoner. 

Mclntyre,  for  the  prisoner. 

The  second  and  third  counts  are  bad  in  arrest  of 
judgment.  The  second  count  charges  in  substance  a 
cheat  at  common  law,  and  that  cheat  is  not  properly 
laid.  An  indictment  for  a  cheat  at  common  law 
should  so  set  out  the  facts  as  to  make  it  appear  on  the 
record  that  the  cheat  charged  would  affect,  not  a 
private  individual,  but  the  public  generally  (2  Buss, 
on  Crimes,  280).  The  obtaining  money  by  means  of 
a  mere  assertion,  or  by  the  use  of  a  false  private 
token,  is  not  an  indictable  offence  at  common  law, 
(2  Fast  P.  C.  820).  In  this  count  the  allegation  is, 
that  a  false  token  of  a  private  character  was  used. 

The  third  count  is  for  forgery  of  the  name  of  John 
Linnell  on  a  picture.  Forgery  is  defined  to  be  the 
fraudulent  making  or  alteration  of  a  writing,  to  the 
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1858.  prejudice  of  another's  right  (2  Muss,  on  Crimes,  318). 
Closs's  In  the  case  of  a  written  instrument,  the  forgery  of  the 
Case.  signature  is  really  the  forgery  of  the  whole  instru- 
ment, and  is  always  so  laid  in  the  indictment. 
Unless,  therefore,  an  indictment  would  lie  for  the 
forgery  of  a  picture,  this  count  cannot  be  supported. 
The  averments  in  this  count  amount  to  no  more  than 
this,  in  substance, — that  the  prisoner  falsely  pretended 
that  the  picture  was  LinneU's.  To  falsely  pretend 
that  a  gun  was  made  by  Manton  would  be  no  offence 
at  common  law ;  and  no  case  has  gone  the  length  of 
holding  that  to  stamp  the  name  of  Manton  on  a  gun 
would  be  forgery. 

Crompton  J. — That  would  be  forgery  of  a  trade 
mark,  and  not  of  a  name. 

Cockburn  C.  J Stamping   a    name    on    a   gun 

would  not  be  a  writing ;  it  would  be  the  imitation  of 
a  mark,  not  of  a  signature. 

Mclntyre.  The  name  put  by  a  painter  in  the 
corner  of  a  picture  is  not  his  signature.  It  is  only  a 
mark  to  show  that  the  picture  was  painted  by  him. 
Any  arbitrary  sign  or  figure  might  be  used  for  the 
same  purpose  instead  of  the  name ;  it  is  a  part  of  the 
painting,  and  every  faithful  copy  would  contain  it. 
The  averments  mean  that  the  whole  picture  was  made 
to  represent  the  whole  of  the  original ;  and  the  aver- 
ment of  the  imitation  of  the  signature  is  no  more 
than  an  averment  of  the  imitation  of  a  tree  or  a  house 
in  the  original.  There  is  no  allegation  that  the 
picture  was  passed  off  as  the  original,  or  the  signature 
as  the  genuine  signature ;  neither  is  there  any  aver- 
ment that  the  name  was  painted  for  the  purpose  of 
inducing  the  belief  that  the  picture  was  the  original. 

Metcalfe,  for  the  Crown.  It  is  not  necessary  to 
show  that  the  cheat  alleged  in  a  count  for  cheating 
at  common  law  is  one  which  affects  the  public  gene- 
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rally.  If  to  a  bare  lie  you  add  a  false  token  it  is  1858. 
indictable,  and  it  is  a  mistake  to  suppose  that  the  Closs.s 
public  must  be  affected.  Case. 

Erle  J. — The  prisoner  did  not  get  the  money  for 
the  name  but  for  the  picture. 

Metcalfe.  He  obtained  it  by  the  whole  transaction. 
In  Worrell's  case  (a)  deceitfully  counterfeiting  a 
general  seal  or  mark  of  the  trade,  on  cloth  of  a 
certain  description  and  quality,  was  held  to  be  an 
indictable  cheat.  This  case  and  Farmer  s  case  (6) 
show  that  the  fraud  need  not  be  of  a  strictly  public 
nature,  and  that  any  device  calculated  to  defraud  an 
ordinarily  cautious  person  is  indictable.  In  this  case 
the  picture  was  in  fact  a  device  calculated  to  deceive 
the  public. 

The  third  count  for  forgery  is  good.  In  Regina 
v.  Sharman  (c)  it  was  decided  that  it  is  an  offence  at 
common  law  to  utter  a  forged  instrument,  the  forgery 
of  which  is  an  offence  at  common  law,  and  that  the 
effecting  the  fraud  is  immaterial.  This  decision  over- 
ruled the  decision  in  Regina  v.  Boult  (d) 

A  false  certificate  in  writing  is  the  subject  of  an 
indictment  at  common  law  ;  Regina  v.  Toshack  (e). 

I  therefore  contend  that  where,  as  here,  the  name 
of  the  artist  is  painted  on  the  picture,  it  is  in  the 
nature  of  a  certificate,  and  the  fact  that  the  signature 
is  on  canvas,  instead  of  being  on  a  separate  piece  of 
paper,  does  not  render  the  offence  less  indictable. 

Williams  J. —  But  it  is  consistent  with  all  the  alle- 
gations that  the  prisoner  may  have  sold  the  picture 
without  calling  attention  to  the  signature. 

Metcalfe.  The  forging  the  name  on  a  picture  is 
in  fact  a  forgery  of  the  picture. 

(a)  Trem.  P.  C.  106.  (d)  2  Car.  &  Kir.  604. 

(6)  Trem.  P.  C.  109.  (e)  1  Den.  C.  C.  492. 

(c)  Dears.  C.  C.  2S5. 
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1858.  Cockburn  C.  J.— If  you  go  beyond  writing  where 

Closs>s      are  you  to  stop?     Can  sculpture  be  the  subject  of 
Case.       forgery  ? 

Mclntyre  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered,  on  30th 
November  1857,  by 

Cockburn  C.  J. — The  defendant  was  indicted  on  a 
charge,  set  out  in  three  counts  of  the  indictment,  that 
he  had  sold  to  one  Fitzpatrick  a  picture  as  and  for 
an  original  picture  painted  by  Mr.  Linnell,  when  in 
point  of  fact  it  was  only  a  copy  of  a  picture  which 
Mr.  Linnell  had  painted  ;  and  that  he  passed  it  off  by 
means  j)f  having  the  name  "  J.  Linnell"  painted  in 
the  corner  of  the  picture,  in  imitation  of  the  original 
one,  on  which  that  name  was  painted  by  the  painter. 
Upon  the  first  count,  for  obtaining  money  by  false 
pretences,  the  defendant  was  acquitted ;  the  second 
was  for  a  cheat  at  common  law ;  and  the  third  was 
for  a  cheat  at  common  law  by  means  of  a  forgery. 
As  to  the  third  count  we  are  all  of  opinion  that  there 
was  no  forgery.  A  forgery  must  be  of  some  docu- 
ment or  writing ;  and  this  was  merely  in  the  nature 
of  a  mark  put  upon  the  painting  with  a  view  of 
identifying  it,  and  was  no  more  than  if  the  painter 
put  any  other  arbitrary  mark  as  a  recognition  of  the 
»  picture  being  his.     As  to  the  second  count,  we  have 

carefully  examined  the  authorities,  and  the  result  is 
that  we  think  if  a  person,  in  the  course  of  his  trade 
openly  and  publicly  carried  on,  were  to  put  a  false 
mark  or  token  upon  an  article,  so  as  to  pass  it  off  as 
a  genuine  one  when  in  fact  it  was  only  a  spurious 
one,  and  the  article  was  sold  and  money  obtained  by 
means  of  that  false  mark  or  token,  that  would  be  a 
cheat  at  common  law.     As,  for  instance,  in  the  case 
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put  by  way  of  example  during  the  argument,  if  a  man       1858. 
sold  a  gun  with  the  mark  of  a  particular  manufacturer     CLOgs,s 
upon  it,  so  as  to  make  it  appear  like  the  genuine       Case. 
production  of  the  manufacturer,  that  would  be  a  false 
mark   or  token,    and  the   party  would  be  guilty  of 
a    cheat,  and    therefore  liable  to  punishment  if  the 
indictment  were  fairly  framed  so  as  to  meet  the  case ; 
and  therefore,  upon  the  second  count  of  this  indict- 
ment, the  prisoner  would  have  been  liable  to  have 
been  convicted  if  that  count  had  been  properly  framed ; 
but   we  think  that  count  is   faulty  in   this    respect, 
that,  although  it  sets  out  the  false  token,  it  does  not 
sufficiently  show  that  it  was  by  means  of  such  false 
token  the  defendant  was  enabled  to  pass  off  the  picture 
and  obtain  the  money.     The  conviction,    therefore, 
cannot  be  sustained. 

Crompton  J. — The  modern  authorities  have  some- 
what qualified  the  older  ones,  but  I  do  not  wish  to 
pledge  myself  to  the  view  taken  as  to  the  nature  of 
the  false  token,  which  would  amount  to  a  cheat  at 
common  law.  I  would  be  inclined  to  adopt  the  view 
taken  by  the  rest  of  the  Court,  but  do  not  pledge 
myself  to  it.  I  concur  in  the  judgment  that  this 
conviction  cannot  be  sustained,  upon  the  grounds 
stated  by  the  Chief  Justice. 

Conviction  quashed. 


468 
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1858. 


REGINA  v.  AARON  MELLOR. 

The  following  case  was  reserved  by  Wightman  J. 
At  the  last  winter  gaol  delivery  (December  1857), 
at  Liverpool,  Aaron  Mellor  was  convicted  of  murder, 
and  sentenced  to  death ;  but  execution  has  been  re- 
spited until  the  opinion  of  the  Court  of  Criminal 
Appeal  is  taken  as  to  the  effect  of  a  mistake  which 
occurred  upon  the  trial,  but  which  was  not  discovered 
until  the  day  after. 

The  panel  of  petit  jurors  returned  by  the  sheriff 
contained  the, names  of  two  persons,  Joseph  Henry 
Thome  and  William  Thorniley. 
The  name  of  Joseph  Henry  Thome  was  called  from 
and  was  duly  the  panel  as  one  of  the  jury  to  try  the  case  of  Aaron 
sworn  as        Mellor :  and  Joseph  Henry  Thome,  as  was  supposed, 

J.H.T.with-  .  ,       i  i  j    i  V        l 

out  challenge,  went  into  the  box   and   was  duly  sworn  as  Joseph 

was  e'en-01"*   Henry  Thome  without  challenge  or  objection.      It 

victed.   The   was  however  discovered  the  next  day,  and  after  the 

prisoner  had  been  convicted,  that  William  Thorniley 

had,   by  mistake,  answered  to  the  name  of  Joseph 

Henry  Thome  when  called,  and   had  gone  into  the 

box  and  been  sworn  as  Joseph  Henry  Thome,  the 


On  a  trial  for 
murder,  the 
panel  of  petit 
jurors,  re- 
turned by  the 
sheriff,  con- 
tained the 
names  of 
J.  H.  T.  and 
W.  T.    The 
name  of 
J.  H.  T.  was 
called  from 
the  panel  as 
one  of  the 
jury,  and 
J.  H.  T.,  as 
was  sup- 
posed, went 
into  the  box, 


day  it  was 
discovered 
that  W.  T. 
had  by  mis- 
take answer- 
ed to  the 
n£me  of 

.  H.  T., 
]d  that  W.  T.  was  really  the  person  who  served  on  the  jury. 

Held,  by  Lord  Campbell  C.  J.,  Cockburn  C.  J.,  Coleridge  J.,  Martin  B.  and 
Watson  B.,  that  there  had  been  a  mistrial,  and  that  the  Court  for  the  Consideration  of 
Crown  Cases  Reserved  had  jurisdiction  to  set  aside  the  verdict  and  judgment ;  and 
(dubitante  Coleridge  J.  and  Martin  B.)  that  the  Court  ought  to  order  a  venire  de 
novo  to  issue. 

Held,  by  Erle  J.,  Crompton  J.,  Crowder  J.,  Willes  J.,  Channell  B.,  and 
Byles  J.,  that  there  was  no  mistrial. 

Held,  by  Pollock  C  B„  Erle  J.,  Williams  J.,  Crompton  J.,  Crowder  J., 
Willes  J.  and  Channell  B.,  that  this  was  not  a  question  of  law  arising  on  the  trial 
over  which  the  Court  had  jurisdiction. 

Query,  whether  the  objection  made  would  be  matter  of  error. 
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prisoner  having  been  offered  his  challenge  when  the       1858 
person   called   Joseph  Henry  Thorne,   but  who  was  ~M 
really  William  ThornUey,  came  to  the   book  to  be       Ca'se.*8 
sworn. 

The  mistake  appeared  to  me  important,  as  the 
prisoner  might  have  had  very  substantial  ground  of 
challenge  of  William  ThornUey,  though  none  of  Joseph 
Henry  Thorne,  whose  persons  he  might  not  know, 
and  such  mistake,  whether  wilful  or  accidental,  would 
virtually  render  the  right  of  challenge  nugatory.  A 
case  is  reported  in  a  note  to  the  case  of  Hill  v.  Yates 
(12  East,  231),  and  is  called  The  Case  of  a  Juryman, 
in  which  it  is  said  to  have  been  held,  in  1783,  by  all 
the  Judges,  that  such  a  mistake  as  that  in  question  is 
not  objectionable  as  a  mistrial  or  in  arrest  of  judgment, 
or  upon  writ  of  error,  but  is  ground  of  challenge 
only. 

As  however  the  objection  is  that,  by  the  mistake, 
the  prisoner's  right  of  challenge  may  be  rendered 
nugatory,  I  did  not  feel  perfectly  satisfied  with  that 
decision,  and  have  reserved  the  point  for  the  con- 
sideration of  the  Court,  and  have  respited  the  execu- 
tion of  the  sentence  upon  the  prisoner  until  the  Court 
has  given  judgment. 

Wm.  Wightman. 

This  case  was  argued  23rd  January,  1858,  before 
Lord  Campbell  C.  J.,  Cockburn  C.  J.,  Pollock  C.  B., 
Coleridge  J.,  Wightman  J.,  Erle  J.,  Williams  J., 
Martin  B.,  Crompton  J.,  Crowder  J.,  Willes  J., 
Watson  B.,  Channell  B.  and  Byles  J. 

Sowler  appeared  for  the  Crown,  and  Fernley  for 
the  prisoner. 

Fernley,  for  the  prisoner,  contended  that,  the  pri- 
soner having  been  deprived  of  his  challenge,  there 
had  been  a  mistrial. 

The  learned  counsel  referred  at  some  length  to  the 
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1858.  decided  cases  bearing  upon  the  question  ;  but  as  all 
Melloe's  those  cases  are  mentioned  and  observed  upon  in  the 
Case.  judgments  subsequently  delivered,  it  is  not  thought 
necessary  here  to  refer  to  them. 

Soioler,  for  the  Crown.  The  warning  to  the  pri- 
soner of  his  right  of  challenge  seems  to  be  given  with 
the  greatest  precision  and  accuracy  in  Mr.  Justice 
Talfourd's  edition  of  Dickinson.  That  form  runs  thus : 
"  These  good  men,  whose  names  you  shall  hear  called, 
and  who  do  appear,  are  the  jury,  who  are  to  pass 
between  our  Sovereign  lady  the  Queen  and  you  upon 
your  trial,  [or,  upon  your  respective  trials,]  if,  there- 
fore, you  would  challenge  them,  or  any  or  either  of 
them,  your  time  is,  as  they  come  to  the  book  to  be 
sworn,  and  before  they  are  sworn,  and  you  shall  be 
heard." 

Great  stress  must  be  laid  on  the  personal  appearance 
of  the  juror  ;  and  there  is  a  very  pregnant  meaning 
in  the  words  "and  who  do  appear."  In  ancient 
times,  a  large  folio  Bible,  containing  the  Gospels, 
was  placed  upon  a  stand  in  the  view  of  the  prisoner. 
The  jurymen,  who  occupied  a  space  set  apart  in  the 
Court,  came  forward,  one  by  one,  and  placed  their 
hands  upon  "  the  book," — they  "  came  to  the  book  to 
be  sworn  ;"  and  "  when  they  came  to  the  book"  the 
prisoner  had  a  full  view  of  "  the  peer"  that  was  to 
try  him.  He  could  scan  his  countenance,  and  mark 
his  demeanour.  Mr.  Tomline,  in  his  Law  Dictionary 
(borrowing  from  Blackstone),  in  the  first  volume,  title 
"Jury,"  IV.,  1,  2nd  column,  when  speaking  of  the 
right  of  peremptory  challenge  says,  "  This  is  grounded 
on  two  reasons :  viz.,  the  sudden  impressions  and 
unaccountable  prejudices  which  everybody  is  apt  to 
conceive  on  the  bare  looks  and  gesture  of  another ; 
and  the  consideration  that  the  very  questioning  a 
person's  indifference  may  provoke  resentment." 

The   right  of  challenge  is  to  the   person  of  the 
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juryman ;    and    the   prisoner,   in  this  case,  saw   the       1858. 
juryman  who  was  to  try  him,  and   did   not  exercise    mellor's 
his  right  of  challenge.      The  juryman  was  on  the        Case- 
panel,  and  duly  summoned  by  the  sheriff;    the  pri- 
soner has  not  been  damnified,  and  there  has  been  no 
mistrial. 

Fernley  replied. 

Lord  Campbell  C.  J. — There  may  be  a  question 
whether  we  have  jurisdiction  to  decide  the  point  sub- 
mitted to  us.  This  Court  sits  exclusively  under  the 
authority  of  the  11  &  12  Vicl.  c.  78.,  which  enables 
a  Judge  to  reserve  any  question  of  law,  which  shall 
have  arisen  on  the  trial,  for  the  consideration  of  this 
Court. 

In  this  case  no  objection  was  made  on  the  trial. 
The  trial  was  concluded,  and  the  Judge  passed  sen- 
tence of  death  on  the  prisoner  ;  but  on  the  following 
day  it  was  discovered  that  this  mistake  had  occurred. 
It  seems  to  me  that  there  is  great  difficulty  in  saying 
that  it  comes  within  the  statute,  as  a  question  of  law 
arising  on  the  trial. 

Cur.  adv.  vult. 

Lord  Campbell  C.  J. — In  this  case  I  am  of  opinion 
that  under  the  statute  11  &  12  of  Victoria,  cap.  78,  we 
have  jurisdiction  to  consider  and  decide  the  question 
submitted  to  us  by  the  Judge  who  presided  at  the 
trial.  Although  the  question  was  not  discussed,  the 
facts  upon  which  it  arises  had  occurred  during  the 
trial,  and  the  Judge,  while  still  acting  under  the 
commission,  respited  the  execution  of  the  sentence, 
and  reserved  the  question  for  the  opinion  of  this 
Court.  It  therefore  seems  to  me  to  be  "  a  question  of 
law  which  arose  at  the  trial."  The  salutary  operation 
of  the  statute  would  be  greatly  impaired  if  it  were 
confined  to  questions  of  law  which  had  been  openly 

VOL.    I.  MM 
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1858.  discussed  during  the  trial.  Since  the  statute  passed, 
Mbllor's  Judges  have  usefully  reserved  under  it  questions  as 
Case-  to  the  admissibility  of  evidence  which  had  not  been 
discussed  during  the  trial;  and  if  the  question  might 
have  been  discussed  before  the  Sentence  was  pro- 
nounced I  think  that  the  Judge,  acting  under  the 
commission,  has  authority  to  reserve  it  and  to  respite 
the  execution  of  the  sentence.  I  would  further  observe 
that  the  question  reserved  is  one  purely  of  law,  wholly 
irrespective  of  the  merits,  being,  not  whether  the 
verdict  was  right,  but  whether*  in  point  of  law,  the 
tribunal  before  which  the  trial  took  place  was  duly 
constituted.  After  deep  and  anxious  deliberation  I 
feel  bound  to  say  that  in  my  opinion  there  has  been  a 
mistrial,  and  that  there  ought  to  be  a  venire  de  novo. 
By  the  law  of  Englarid,  on  a  trial  for  felony,  there  is 
allowed  to  the  prisoner  not  only  a  challenge  for  cause 
to  any  juror  who  may  be  called  upon  his  trial  on 
the  ground  of  disqualification  or  partiality,  to  be 
established  by  evidence,  "but,"  says  Blackstone,  "an 
arbitrary  and  capricious  species  of  challenge  to  a 
certain  number  of  jurors  without  showing  any  cause 
at  all,  which  is  called  a  peremptory  challenge,  a 
provision  full  of  that  tenderness  and  humanity  to 
prisoners  for  which  oar  English  laws  are  justly 
famous."  The  importance  attached  to  this  privilege 
is  illustrated  by  the  solemn  warning  which,  according 
to  established  procedure,  the' clerk  of  assize  gives  to 
the  prisoners  when  the  jury  is  to  be  impannelled.  By 
the  rules  of  law  respecting  the  officer  by  wh6m  the 
jury  shall  be  returned  and  the  qualification  of  jurors, 
the  utmost  anxiety  is  shown  that  juries  should  be 
properly  constituted,  and  it  has  been  by  a  strict 
attention  to  the  spirit  of  these  regulations  that  trial  by 
jury  in  England  has  continued  to  be  held  in  reverence 
by  the  people.     But  this  prisoner,  Aaron  Mellor,  has 
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been  tried  and  found  guilty  by  a  juror,  William  Thorni-  1858. 
ley,  to  whom  he  had  no  just  opportunity  of  offering  a  Mellor,s 
challenge,  either  peremptory  or  for  cause.  The  clerk  Case.  ' 
of  assize  said  to  the  prisoner  : — "  These  good  men  who 
have  been  called  are  to  pass  between  our  Sovereign 
lady  the  Queen  and  you  on  your  trial;  therefore,  if  you 
would  challenge  them  or  any  of  them,  you  must  chal- 
lenge them  as  they  come  to  the  book  to  be  sworn,  and 
before  they  are  sworn,  and  you  will  be  heard."  Wil- 
liam Thorniley  had  not  been  called,  and  never  was 
called  on  this  trial ;  yet  he  was  sworn,  and  he  served 
upon  the  jury,  he  having  come  to  the  book  to  be 
sworn  when  the  name  of  Joseph  Henry  Thome  was 
called.  The  prisoner  had  good  reason  to  suppose  that 
it  was  truly  Joseph  Henry  Thome  who  then  appeared. 
Although  the  prisoner  is  desired  to  look  upon  the 
jurors,  the  law  cannot  presume  so  unreasonably  (and 
which  in  a  great  majority  of  cases  would  be  contrary 
to  the  fact)  as  that  the  prisoner  shall  know  the  face 
of  every  juryman  returned  upon  the  panel.  But 
without  knowing  the  face  either  of  Joseph  Henry 
Thome  or  of  William  Thorniley,  this  prisoner  might 
have  had  reason  to  believe  that  Joseph  Henry  Thome 
was  impartial  and  that  William  Thorniley  had  a  spite 
against  him.  When  William  Thorniley  appeared,  the 
name  of  Joseph  Henry  Thome  had  been  called  and 
William  Thorniley  was  allowed  to  be  sworn  and  to 
serve.  But  if  his  true  name  of  William  Thorniley 
had  been  called  the  prisoner  might  have  challenged 
him  either  peremptorily  or  for  cause.  There  having 
been  no  proper  opportunity  to  challenge  William 
Thorniley,  he  had  no  right  to  serve  as  a  juror  on  the 
trial  of  this  prisoner,  more  than  any  stranger  who 
might  have  got  into  the  jury-box  after  the  jury  was 
sworn.  In  the  jury-box  there  never  were  more  than 
eleven  jurymen  whom  the  law  could  recognise.     The 

M  M    2 
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1858.       objection   is  in  no  degree  weakened  by  the  fact  that 

Mkllor.s    William  Thorniley's  name  was  upon  the  panel,  as  he 

Case.        was  not  called  on  the  trial  of  Aaron  Mellor.    But  it  is 

most  material  to  bear  in  mind  that  this  is  not  a  case 

of  mere  misnomer,  where,  there  being  some  mistake 

upon  the  panel  in  the  name  of  a  juryman  regularly 

summoned   and   sworn,  it    may  still   be   truly    said, 

"  constat  de  persona."     Joseph  Henry  Thome,  whose 

name  was  called    and  who  did  not   appear,   was  an 

existing  person  and  a  different  person   from  William 

Thorniley,  who  did  appear,  who  was  sworn,  and  who 

served.     Upon  principle,  therefore,  there  seems  to  me 

to  have  been  a  mistrial,  as  much  as  if  all  the  twelve 

jurors  who  served  had  been  different  persons  and  had 

different  names  from  the  jurors  called  by  the  clerk  of 

assize,  in  which  case  the  prisoner   would  have  been 

entirely  deprived  of  his  right  of  challenge.    I  presume 

that  to  constitute  a  valid  trial  it  is  quite  as  essential 

that  the  jury  should  be  clothed  with  legal  authority 

as  the  Judge.     But  if  it  should  be  discovered  in  a 

capital  case  (after  sentence  of  death  had  been  passed) 

that  by  some  mistake  the  name  of  the  Judge  who 

presided  had  not  been   inserted  in  the  commission, 

would  not  this  be  a  mistrial,  without  any  proof  that 

the  prisoner  had  been  prejudiced  by  the  mistake  ?  To 

guard  against   such    a   mistake    the    commission    is 

always  read  in  open  Court  at  the  commencement  of 

the  assizes ;  and  I  have  heard  of  a  Judge  who  was  so 

scrupulous  that  he  would  always  verify  the  fact  by 

ocular  inspection  that  his  name  was  in  the  commission, 

from  an  apprehension  of  the  terrible  responsibility  he 

would  incur  if  his  name  should   have  been  omitted. 

When  the  authorities  on  this  question  are  examined 

they  appear  to  me  strongly  to  support  the  position 

that  in  this  case  there  has  been  a   mistrial.     They 

make  the  distinction  between  the  mere  misnomer  of  a 
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juryman  regularly  summoned  and   the  case  of  there       1858. 
being  in  existence  two  different  persons,  and  one  of   Mbllob.-s 
them  appearing  and  serving  instead  of  the  other,  who        Case- 
ought    to    have   appeared    and    served.      With    the 
exception  of  Hill  v.  Yates  (a)  I  am  not  aware  of  any 
decision,  even  in  a  civil  case,   that  if  a  person  impro- 
perly answers,  and  is  sworn  and  serves  as  a  juryman, 
instead  of  another,  this  is  not  a  mistrial.     It  was  held 
in    Fermor    v.    Dorrington  (6),    and    in    Hasset  v. 
Payne  (c),  that  where  one  person  was  named  in  the 
panel  and  another  in  the  distringas,  and   the  latter 
served    on    the  jury,    it    was  a    mistrial.     And   the 
authority  of  these  cases  is  fully  recognised  by  Bayley 
J.  in  Rex  v.  Tremearne  (d).     To  remedy  the  strictness 
that  had  once  prevailed,  which  was  extended  even  to 
misnomer,    stat.    21   Jac.   1.  c.   13.  was  passed,    by 
which  it  was  enacted    "  that  no  judgment  shall  be 
stayed  or  arrested  after  a  verdict  because  any  of  the 
jury  who  tried  the  issue  is  misnamed,  either  in  the 
surname  or  addition,  in  any  jury  process,  or  in  any 
return  thereupon,  so  as  upon  examination  it  appear  to 
be  the  same  person  who  was  meant  to  be  returned," 
identity  of  person  being  carefully  made  a  condition. 
After    the    statute    occurred    the    case   of   Bond   v. 
Devys{e),  of  which  we  have  this  accurate  abstract 
from  C.  J.  Willes  (  /).     "  In  the  return  to  the  venire  a 
juryman  was  named  Samuel,  and  so  in  the  distringas, 
but  in  the  panel  annexed  he  was  called  Daniel,  and 
sworn  by  that  name,   as  appears  by  the  record,  and 
gave  a  verdict  for  the  plaintiff ;  though  this  was  not 
within  21  Jac.  1.,  yet,  it  appearing  upon  the  examina- 
tion of  the  juror   himself  that   he  was    the   person 

Co)  ]  2  East,  229.  W  Cro.  Car.  563  ;  Sir  W.  Jones, 

(6)  Cro.  Eliz.  222.  448 ;  Danvers,  330. 

(c)  Ibid.  256.  -             .  (/)  Willes,  493. 
d)  5  Barn.  &  Cr.  25W 
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1858.  returned,  and  that  his  right  name  was  Samuel,  and 
Mellor's  that  there  was  no  other  person  of  that  name  in  the 
Case.  parish,  and  by  the  examination  of  the  sheriff  and  his 
clerk  that  it  was  the  misprision  of  the  clerk,  who, 
though  he  had  the  distringas  before  him,  wrote  Daniel 
for  Samuel  in  the  panel,  and  the  juror  likewise 
swearing  that  there  being  a  great  noise  in  the  Court 
when  he  was  sworn  he  answered,  supposing  himself 
to  be  called  by  his  right  name  of  Samuel,  the  record 
was  ordered  to  be  amended  and  the  judgment  was 
not  stayed."  So  cautious  was  the  Court  to  ascertain 
that  there  were  not  two  persons,  one  of  whom  had 
appeared  and  served  instead  of  the  other.  But  the 
leading  case  upon  this  subject  is  Norman  v.  Bea- 
mont  (a),  in  which  Chief  Justice  Willes  and  his 
brother  Judges,  after  great  deliberation,  set  aside  a 
verdict  for  mistrial,  because  one  of  the  jurymen  was 
not  returned  on  the  nisi  prius  panel,  but  answered  to  the 
name  of  a  person  who  had  been  summoned.  On  the 
trial  Richard  Shepherd,  not  summoned,  answered  as 
a  juryman  when  Richard  Geater,  who  was  upon  the 
panel,  was  called.  Per  Willes  C.  J. — "  A  challenge 
to  a  juryman  supposes  him  capable  of  serving  on  the 
jury  if  the  objection  be  answered  ;  but  Richard 
Shepherd  was  no  juryman  at  all."  And  to  the  objec- 
tion that  it  did  not  appear  on  the  record,  he  said  that 
in  such  cases  where  the  objection  could  not  appear  on 
the  record  the  fact  might  be  ascertained  by  extraneous 
evidence.  The  authority  of  this  decision  is  strengthened, 
instead  of  being  shaken,  by  the  next  case  of  Wray  v. 
Thorn  (b),  where  the  Court  refused  to  set  aside  a 
verdict  and  grant  a  new  trial  because  one  of  the  jurors 
was  named  Henry  in  the  venire,  habeas  corpora,  and 
postea,  his  real  Christian  name  being  Harry.     In  a 

(<z)  Willes,  484  ;  S.  C.  Barnes,  453.  (6)  Willes,  488, 
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most  elaborate  judgment  Chief  Justice  Willes  gives       1858. 
this  as   the    ratio  decidendi ; — "  It   appears    by  the    Mbllor^ 
affidavit  which  makes  out  the  objection  that  the  jury-        Case- 
man  who  was  sworn  on  the  jury  and  tried  the  cause 
was  the  person  who  was  summoned  and  returned  and 
intended  to  be  a  juror  in  the  cause,  which  is  the  very 
reason  relied  on  in  the  statute  28  Jac.  1.  c.  13."     I 
now  come  to  the  case  of  Hill  v.  Yates  (a),  where,  a 
father  being  summoned  and  returned  upon  the  panel, 
his  son,  who  was  not  summoned  or  returned,  answered 
to  his  father's  name  when  the  panel  was  called,  and, 
having  served  as  one  of  the  jury  on  the  trial,  it  was 
held  that  this  was  not  a  sufficient  ground  for  setting 
aside  the  verdict  as  for  a  mistrial.     Supposing  this 
case  to  have  been  well  decided,  it  would  by  no  means 
be  an  authority  to  support  this  conviction,  there  being 
a  manifest  and  important  difference  between  the  trial 
of  a  civil  action  and  a  criminal  trial,  in  which  there 
is  a  right  of  peremptory  challenge.     But  I  must  use 
the  freedom  to  say  that  the  manner  in  which  the 
decision  was  pronounced  considerably  detracts  from 
its  authority.     Although  there  was  the  solemn  deci- 
sion of  a  Court  of  co-ordinate  jurisdiction  expressly 
in  point  to  support   the  application,  a  rule  to  show 
.cause    was    refused,    and    the    question     never    was 
deliberately  argued.     "The  Court,  recollecting"  (it 
is  said  in  the  report)  "that  the  same  objection  had 
been     taken    and     overruled  ■  since     the     case     in 
Willes,  though  the  name  of  the  case   did  not  then 
occur,  refused  to  entertain  the  motion."     The  sup- 
posed  overruling   case  turned  out   to  be   The  Case 
of  a  Juryman,  to  be  found  in  the  MS.  book  of  Crown 
Cases    determined    formerly   in    conference   by   the 
Judges,  now  in  my  custody  as  Chief  Justice  of  the 

(a)  12  East,  229. 
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1858.       Queen's  Bench,  and  it  is  accurately  printed  in  a  note, 
"mellou's    12  East,  230.     But  that  case,  when  examined,  in- 

Case-  stead  of  overturning  Norman  v.  Beamont,  will  be 
found  perfectly  reconcileable  with  it,  being  founded 
on  the  distinction  between  misnomer  and  one  person 
serving  as  a  juryman  instead  of  another.  Robert 
Curry,  the  juror  who  served,  had  been  summoned  and 
was  returned  by  the  sheriff  under  the  name  of  Joseph 
Curry,  and  there  was  no  Joseph  Curry  summoned  or 
returned  on  the  panel,  or  who  could  have  been  mis- 
taken by  the  prisoner  for  Robert  Curry.  Eyre  B., 
who  had  presided  on  the  trial,  therefore  justly  thought 
and  said  that  "  it  amounted  to  nothing  more  than  a 
mere  misnomer  in  the  panel  of  the  juryman  intended 
to  be  returned,  and  who  did  serve."  Accordingly, 
upon  a  conference  of  the  Judges,  they  were  "  unani- 
mously of  opinion  that  this  was  no  ground  of  objection, 
even  if  a  writ  of  error  were  brought — much  less  on  a 
summary  application."  Thus,  it  is  quite  clear  that 
The  Juryman's  Case,  proceeding  on  the  ground  of 
misnomer  of  the  right  person  who  was  called,  does 
not  apply  to  the  substitution  of  a  wrong  person  for 
the  right  person,  and  cannot  be  considered  an  au- 
thority to  support  the  present  conviction.  Lord 
Ellenborough  certainly  does  use  very  general  and 
strong  language,  "in  order"  (as  he  says)  "to  put 
at  rest  the  question  once  for  all,  that  applications  of 
this  sort  might  not  be  made  again  and  again."  But 
the  law  of  the  land  cannot  be  altered  in  this  summary 
manner,  and,  if  the  existing  exercise  of  the  right  of 
challenge  really  leads  to  inconvenience,  it  can  only 
be  curtailed  by  the  Legislature.  The  cases  which 
have  occurred  upon  this  subject  since  Hill  v.  Yates, 
although  not  conclusive,  have,  I  think,  a  tendency 
to  support  the  principle  on  which  I  think  that  our 
judgment  ought  to  be  for  the  prisoner.     In  Dooey  v. 
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Hobson(a)  a  person,  not  summoned  on  the  jury,  having  1858. 
been  sworn  on  a  jury  in  the  name  of  a  person  for  mellor's 
whom  a  summons  to  serve  on  that  jury  was  delivered,  Case. 
and  to  whose  house  he  had  succeeded,  the  Court  held 
it  a  mistrial,  and  awarded  a  venire  de  novo.  There 
the  objection  was  started  before  the  verdict  was  deli- 
vered, but  after  the  case  had  been  gone  through, 
without  any  objection  being  taken  by  the  counsel  on 
either  side ;  and  Gibbs  C.  J.  said  :  "  We  think  that 
the  eleven  jurymen  being  well  summoned,  and  a 
twelfth  not  being  well  summoned,  and  a  verdict  taken 
by  the  twelve,  and  the  objection  being  pointed  out  at 
the  time,  the  Court,  in  the  exercise  of  their  discretion 
to  grant  a  new  trial  or  not,  ought  to  set  aside  this 
verdict  and  to  grant  a  venire  de  novo."  If  this  had 
been  merely  a  case  of  misnomer,  instead  of  persona- 
tion, a  different  course  would  no  doubt  have  been 
adopted.  Rex  v.  Tremearne  (b)  was  likewise  a  case 
of  personation,  and  the  same  course  was  followed  as 
in  Dovey  v.  Hobson,  although  the  mistake  was  not 
discovered  till  after  verdict.  On  the  trial  of  an 
indictment  for  perjury  it  was  necessary  to  swear 
talesmen  from  the  common  jury  panel,  and  one 
J.  Williams  being  called,  his  son  JR.  H.  Williams 
(at  the  request  of  his  father  and  without  collusion 
with  the  prosecutor  or  defendant)  appeared  for  him, 
and  was  sworn  and  served  on  the  jury.  Held  that 
there  was  a  mistrial,  and  a  venire  de  novo  was 
granted.  The  son  was  under  age,  and  was  not  quali- 
fied to  serve  on  the  jury,  and  no  doubt  considerable 
weight  was  given  to  these  circumstances ;  but  the 
circumstance  of  a  man,  on  trial  for  his  life,  being 
deprived  of  his  right  of  challenge,  is  surely  as  strong  ; 
and  there  Lord  Tenterden  points  out  emphatically  that 

(a)  6  Taunt.  *&0.  J  fhjud  /  j  V      ^  5  B'  &  C'  254" 
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1858.  the  Court  would  not  be  justified  in  allowing  a  verdict 
Mbllor's  which  they  disapprove  of  to  stand,  from  the  appre- 
Case.  hension  of  mischief  which  may  hereafter  arise.  The 
most  recent  case  referred  to  is  Regina  v.  Metcalf(a), 
where,  on  a  trial  for  a  felony,  there  had  been  the 
personation  of  a  juryman,  discovered  after  verdict. 
Maule  J.  would  not  pronounce  judgment  on  the 
prisoner  although  the  verdict  was  upon  clear  evi- 
dence; but,  without  expressing  any  positive  opinion 
whether  there  had  been  a  mistrial,  he  directed  the 
prisoner  to  be  tried  on  another  indictment  for  another 
larceny,  on  which  he  was  regularly  convicted  and 
sentenced.  The  weight  of  authority,  therefore,  seems 
to  me  considerably  to  preponderate  in  favour  of  the 
prisoner,  and  upon  the  whole  I  am  of  opinion  that  the 
conviction  is  wrong,  and  that  the  sentence  cannot 
legally  be  carried  into  execution.  It  has  been  sug- 
gested that  we  ought  to  require  the  prisoner  to  bring 
a  writ  of  error,  which  might  be  carried  by  the  Crown 
before  the  House  of  Lords.  But,  if  we  have  juris- 
diction to  consider  the  question,  surely  we  ought 
finally  to  decide  it,  which  we  can  do  in  this  Court 
without  being  perplexed  by  the  technicalities  by 
which  a  writ  of  error  would  be  surrounded.  The 
fullest  powers  are  conferred  upon  us  by  the  statute 
for  this  purpose,  and  the  simple  and  expedient 
course  seems  to  be  at  once  to  set  aside  the  verdict 
and  judgment,  and  to  order  that  the  prisoner  may 
be  tried  before  another  jury  properly  constituted. 
The  prisoner  cannot  complain  of  this  proceeding, 
nor  can  the  Crown.  We  have  heard  counsel  repre- 
senting the  Crown  in  support  of  the  conviction,  and 
the  Crown  can  have  no  wish  except  that  justice  may 
be  satisfactorily  administered.     There  may  certainly 

(o)  3  Cox,  C.  C.  220. 
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be  a  dread  that  frivolous  objections  to  procedure  in       1858. 
criminal  cases  may  be  encouraged  by  our  decision ;    mellor's" 
but  it  is  no  frivolous  objection  that  the  prisoner,  on  a        Case- 
trial  for  murder,  was  without  any  fault  of  his  own 
deprived  of  his  right  to  challenge  one  of  the  jurymen 
who  tried  him,  and  I  hope  the  Judges  may  safely 
rely  upon   their  own  efforts,  and,  if  necessary,  upon 
the  aid  of  the  Legislature,  to  repress  mere  technica- 
lities, which  seek  to  screen  guilt  instead  of  protecting 
innocence.     What  justice  requires,  in  my  opinion,  is 
that  we  order  an  entry  to  be  made  on  the  record, 
setting  forth  the  case  reserved  by  the  Judge,  and  the 
proceedings  thereupon  in  this  Court,  and  that  in  our 
judgment  the  party  convicted  ought  not  to  have  been 
convicted,  and  that  a  venire  de  novo  issue,  so  that  he 
may  be   tried  for   the  offence  for  which   he  stands 
indicted  at  the  next  gaol  delivery  for  the  county  of 
Lancaster,  and  that  he  be  detained  in  custody  to  take 
his  trial  accordingly. 

Cockbdrn  C.  J. — The  questions  that  arise  in  this 
case  appear  to  me  to  be  involved  in  very  grave  and 
serious  doubt.  I  have  doubted,  in  the  first  place, 
whether  we  have  jurisdiction  under  the  statute  to 
enter  upon  the  inquiry  at  all ;  and,  in  the  second 
place,  whether,  if  we  have,  the  facts  which  are  stated 
for  our  consideration  show  that  there  has  been  a 
mistrial.  But  upon  the  whole  I  am  led  to  concur  in 
the  conclusion  to  which  my  Lord  Chief  Justice  has 
arrived.  I  am  disposed  to  think  that  if  the  fact  that 
one  of  the  jury  had  answered  to  a  wrong  name,  and 
had  been  sworn  by  mistake,  had  come  to  the  know- 
ledge of  the  learned  Judge  during  the  course  of  the 
trial  instead  of  afterwards,  it  would  have  been  the 
duty  of  the  Judge  to  discharge  that  jury  and  to  have 
another  impannelled  ;  and,  consequently,  by  a  liberal 
construction  of  the  statute  which  gives  us  jurisdiction, 
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1858.  — and  I  think  that,  looking  at  the  purposes  for  which  it 
Mellor's  was  passed,  we  ought  to  give  it  a  liberal  and  enlarged 
Case.  construction — this  case  may  be  considered  as  within 
our  jurisdiction.  As  regards  the  second  question, 
namely,  whether  there  has  been  a  mistrial,  I  own  that 
it  is  not  without  considerable  hesitation  and  reluctance 
that  I  come  to  the  conclusion  in  the  affirmative, 
because  in  this  case  it  seems  to  be  admitted  that  no 
practical  injustice  of  any  sort  or  kind  has  been  done 
to  the  prisoner ;  he  has  sustained  no  wrong,  and,  so 
far  as  we  are  made  aware,  he  has  preferred  no  com- 
plaint, nor  is  it  alleged  on  his  behalf  that  he  has  been 
in  any  way  prejudiced  or  wronged  by  what  took  place 
at  the  trial.  Nevertheless  there  can  be  no  doubt, that 
a  prisoner  might  sustain  a  very  serious  prejudice  in 
such  a  case  as  the  present  by  a  state  of  circumstances 
by  no  means  inconsistent  with  probability,  and  which 
may  very  readily  be  stated  ;  for  it  might  well  be  that 
a  prisoner,  knowing  that  there  was  on  the  panel,  and 
summoned  to  serve  at  the  assizes,  one  man  who  was 
his  foe  and  another  man  who  was  his  friend,  and 
having  made  inquiries  with  respect  to  them  might 
have  ascertained  one  man  had  the  strongest  opinion 
of  his  guilt,  while  the  other  entertained  a  favourable 
opinion  of  his  innocence,  and  might,  therefore,  have 
the  strongest  reason  for  challenging  the  one  man  and 
not  the  other ;  and  he  might,  by  such  a  mistake  as 
this,  be,  as  I  have  said,  most  seriously  affected  in  the 
result  by  having  on  the  jury  who  tried  him  a  man  to 
whom  he  would  have  objected  had  he  known  that  he 
would  be  called  ;  while,  on  the  other  hand,  he 
thought  he  was  being  tried  by  a  man  he  believed 
to  be  favourable  to  him.  Now  that  which  presses 
strongly  on  my  mind  is  this,  that  for  such  a  case  I 
see  no  remedy.  It  may  be  said,  indeed,  application 
may  be    made   to    the    Crown   if  it  can    be   shown 
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that  a  prisoner  has  sustained  on  his  trial  such  a  pre-       1858. 
judice   as  that  to   which   I  have   referred,   and  that    mellor's 
a  pardon  might  be  obtained.     Such  a  course  however       Case- 
would  be  attended  with  very  serious  inconveniences  ; 
in   the  first  place  a  guilty  man  might,  under  those 
circumstances,  escape  with  perfect  impunity ;  and,  on 
the  other  hand,  an  innocent  man  would  be  placed  at 
the  mercy  of  the  Crown,  or  of  those  who  happen  at 
the  period  of  the  application  to  be  its  advisers ;  and 
I  believe  that,  so  far  as  the  constitution  of  the  jury  is 
concerned  who  are  to   pass  between  the  Crown  and 
the  prisoner  upon  his  trial,  perhaps,  as  in  this  case, 
for  life  or  death,  the  prisoner  ought  not  to  be  at  the 
mercy  either  of  the  Crown  or  its  advisers ;   but  the 
constitution  of  the  jury  should  be  such  as  he  by  law 
has  a  right  to  have  it.     Now  then,  seeing  no  remedy 
in  such  a  case  where  there  would  be  actual  wrong  or 
prejudice,  except  by  holding  there  was  a  mistrial,  it 
seems  to  me  it  is  impossible  to  make  a  distinction 
between  a  case  where  the  prejudice  to  a  prisoner  is 
one  that  exists  in  theory  and  the  case  where  it  exists 
in  practice.      I  wish  there  were  some  procedure  in 
the  administration  of  the  criminal  law,  whereby  such 
a  case  might  be  disposed  of  on  its  intrinsic  merits, 
where  the  fact  might  be  ascertained,  either  by  refer- 
ence to  the  Judge  who  presided  at  the  trial,  or  by 
reference  to  this  Court  if  it  were  necessary,  whether 
in  reality  the  prisoner  had  sustained  prejudice  or  not. 
But  at  present  no  such  course  presents  itself,  and  the 
only  mode  in  which  such  a  practical  grievance  and 
wrong  as  that  to  which  I  am  now  referring  can  be 
redressed  is,  by  holding  this  matter  with  reference  to 
the  constitution  of  the  jury  to  be  strictissimi  juris ; 
and  that,  as  the  law  has  given  the  prisoner  a  peremp- 
tory right  of  challenge  against  any  man  to  whom  he 
may   entertain  even    the    most   imaginary  objection 
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1858.       which  could  or  might  be  taken,  that  he  should  not  be 
Mellor's     prejudiced  by  having  to  try  him  a  man  to  whom  he 

Case.  would  have  objected  if  he  had  known  he  was  called 
upon  the  jury.  Under  all  these  circumstances,  though 
I  own  with  regret,  that,  in  a  case  where  no  practical 
wrong  or  prejudice  is  alleged  to  have  existed,  we 
should  defeat  justice  by  a  technicality  of  this  sort  being 
held  to  amount  to  a  mistrial,  I  do  not  see  my  way  to 
an  opposite  conclusion,  and  I  think  that,  at  all  events, 
in  favorem  vita,  looking  at  the  serious  consequences 
that  would  ensue  to  the  prisoner  if  the  contrary  was 
held,  the  wisest  course  is  to  hold  that  there  has  been 
a  mistrial,  and  that  there  should  be  a  venire  de  novo. 

Pollock  C.  B. — In  this  case  it  appears  that  after 
the  trial  was  over,  and  after  sentence  had  been 
pronounced  on  the  prisoner,  it  was  stated  on  the 
following  day,  to  the  Judge  who  presided  at  the  trial, 
that  one  of  the  jurors  returned  on  the  panel  had 
answered  to  a  wrong  name,  and  had  been  sworn 
without  having  been  called.  No  inquiry  seems  to 
have  taken  place  on  oath,  but  the  matter  has  been 
assumed  to  be  true  on  the  statement  of  the  officer  of 
the  Court;  and  neither  the  Judge  who  presided  at 
the  trial,  nor  this  Court,  has  any  judicial  knowledge 
of  the  fact  which  gave  rise  to  the  objection,  if  it  be 
one.  Now  apart  from  the  statute  which  created  this 
tribunal,  namely,  the  11  &  12  Vict.  c.  78.,  the  objec- 
tion, if  any,  could  not  have  been  taken  except  on  a 
writ  of  error,  and  the  error,  if  error  it  be,  is  error  in 
fact  and  not  error  in  law.  In  my  judgment  the 
statute  was  clearly  not  intended  to  supersede  the 
Court  of  error,  and  to  confer  upon  this  Court  all  its 
functions.  This  is  perfectly  clear  from  the  5th  section 
of  the  Act  which  contains  a  provision  as  to  cases 
before  a  Court  of  error,  and  gives  to  that  Court  a 
power  it  did  not  previously  possess ;  and  in  one  case 
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which,  but  for  another  purpose,  I  shall  presently  have       1858. 
to  allude  to,  it  was  expressly  held  that  this  Court    Mellor's 
ought  not  to  interfere  upon  a  demurrer  and  deprive 
the   prisoner  of  his  right  to  a    writ  of  error;    and 
therefore  I  consider  that  the  Court  of  error  by  the 
decision  in  that  case,  and  by  the  express  words  of  the 
statute,  remains  clothed  with  the  full  authority  that  it 
possessed  before  that  statute  was  passed.  The  authority 
and  jurisdiction  of  this  Court  is  in  my  opinion  limited 
to  matters  of  law  occurring  upon  the  trial,  of  which 
the  Judge  can  take  judicial  notice;  and,  in  providing 
for  giving  effect  to  the  decision  of  this  Court  and  the 
certificate  founded  thereon,  there  are  express  direc- 
tions  given   what  shall  be    done  in    each  case.     It 
appears  to  me  that  the  statute  under  which  we  are 
now  sitting  contemplated  the  final  determination  of 
the  matter,  and  never  contemplated  any  new  trial  or 
any  venire  de  novo.    The  language  of  the  Act  I  think, 
would  naturally  lead  to   that  conclusion:  it  is  this. 
"And  the  said  justices  and  barons  shall  thereupon  have 
full  power  and  authority  to  hear  and  finally  determine 
the  said  question  or  questions-,  and  thereupon  "—this 
is  what  they  have  power  to  do—"  to  reverse,  affirm, 
or  amend  any  judgment  which  shall  have  been  given 
on  the  indictment  or  inquisition  on  the  trial  whereof 
such  question  or  questions  have  arisen,  or  to  avoid 
such  judgment,  and  to  order  an  entry  to  be  made  on 
the  record  that,  in  the  judgment  of  the  said  justices 
and  barons,  the  party  convicted  ought  not  to  have  been 
convicted/'  Such  I  understand  to  be  one  of  the  entries 
my  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench 
proposes  to  enter  upon  the  present  occasion.     Or  they 
are  "  to  arrest  the  judgment,  or  order  judgment  to  be 
given  thereon  at  some  other  session  of  oyer  and  terminer 
and  gaol  delivery,  or  other  sessions  of  the  peace,  if  no 
judgment  shall  have  been  before  that  time  given,  as 
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1858.       they  shall  be  advised,  or  to  make  such  other  order  as 
Mellor's    justice  may  require."     My  Lord  Chief  Justice  appears 
to  think  that  this  authorizes  us  to  order  a  venire  de  novo 
to  issue.     Upon  the  best  consideration  I  can  give  to  the 
question  it  seems  to  me  to  confer  no  such  authority. 
It  appears  to  me  that  the  statute  never  contemplated 
any  new  trial,  and  I  think  that  will  be  clear  when 
we  come  to  consider  what  are  the  provisions  made 
in   the  Act,   for  they  are  very  express  and   direct, 
as  to  what  shall  be  done  upon  the  certificate  going 
down  to  the  Court  in   which  the  point  arose.     One 
could  not  expect,  the  statute  being  so  recently  passed, 
to   find    much   authority  upon  the  question ;    but  I 
observe  that  Parke  B.,  now  Lord   Wensleydale,   has 
expressed  an   opinion  upon  what  is  the  meaning  of 
these  very  words,  namely,   "  shall  make  such  other 
orders  as  justice  may  require,"  in  the  case  which  I 
alluded    to  just    now,    Regina    v.    Faderman    and 
others  (a),  in  which  the  prisoner  was  left  to  his  writ 
of  error  upon  the  demurrer,  the  Court  thinking  they 
had  no  power  to  deal  with  the  demurrer.     Parke  B. 
says  this  (6) :  "  The  words  '  to  make  such  other  order 
as  justice  may  require '  do  not  assist  you  ;  they  only 
enable  this  Court  to  order  a  party  to  be  let  out  on 
bail,  or  to  do  any  other  thing  of  the  like  kind  which 
justice  may  seem  to  demand."    If  this  part  of  the  Act, 
which  enables  us  to  make  any  other  order  such  as 
justice  may  require,  is  to  be  taken  to  apply  to  a  case 
like  the  present,  I  should  be  glad  to  know  why,  if 
we  can  award  a  venire  de  novo,  we  cannot  grant  a  new 
trial  in  any  case  where  improper  evidence  has  been 
received,  but  which  in  reality  was  not  calculated  to 
have  any  influence  upon  the  verdict.     If  we  are  to 
award  a  venire  de  novo  because  the  prisoner  may  have 

(a)  1  Den.  C.  C.  565.  (6;  Ibid.  568. 
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lost  some  benefit,  of  which   there  is  no  suggestion       1858. 
before  us,  then,  I  would  ask,  in  a  case  where,  in  the    mellor's 
opinion  of  this  Court,  improper  evidence  has  been        Case' 
received,  and  where  an  entry  upon  the  record  would 
be  that  the  evidence  having  been    so  received  the 
accused  party  was  improperly  convicted,  what  does 
justice  require  in  such  a  case  ?     Why,  manifestly,  that 
the  prisoner,  guilty  of  some  atrocious  crime,  should 
not  thereby  escape  justice  ;  and  yet  I  apprehend  it 
will  be  conceded  on  all  sides  (and   I  do  not  imagine 
from    the    communications    that    have   taken    place 
among  us  that  one  single  member  of  this  Court  is  of 
a  difFerent  opinion)  that,  however  much  we  might  all 
think  that  justice  would  require  a  new  trial,  we  should 
be  incompetent  to  grant  it.     The  Act  of  Parliament 
provides  expressly  what  shall  be  done  where  the  con- 
viction  is  vitiated  ;  we  cannot  order  a  new  trial  in 
such  a  case ;  we  cannot  direct  a  venire  de  novo  to 
issue  ;  we  can  only  vacate  the  conviction.     And  now 
I  come,  therefore,  to  the  second  point  which  I  alluded 
to,  namely,  that  of  providing  for  giving  effect  to  the 
decision  of  the  Court  and  the  certificate  founded  upon 
it.     It  must  be  signed  by  the  chief  of  the  Court  who 
may  happen  to  preside  here.     It  is  expressly  provided 
by  the  statute  what  shall   be  done  in  each  particular 
case.     That  is  to  be  found   in  the  latter  part  of  the 
second  section,  and  I  will  read  the  very  words  of  the 
section.     "  And  the  said  certificate  shall  be  a  sufficient 
warrant  to  such  sheriff  or  gaoler,  and  all  other  persons 
for  the  execution  of  the  judgment  as  the  same  shall 
be  so  certified  to  have  been  affirmed  or  amended, 
and  execution  shall  be  thereupon  executed  on  such 
judgment,  and  for  the  discharge  of  the  person  con- 
victed from   further  imprisonment  if  the  judgment 
shall  be  reversed,   avoided,   or  arrested."     And  this 
difficulty  may  arise,— if  we  send  back  a  certificate  that 

VOL.    I.  n    N 
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1858.  this  conviction  is  bad,  I  am  not  sure  that  the  man 
Mellob's  would  not  be  entitled  to  a  habeas  corpus  to  know  why 
Case>  he  is  detained,  and  why  the  sheriff  does  not  instantly 
discharge  him  ;  and  it  might  be  a  most  serious 
question  whether  he  ought  not,  from  the  plain,  mani- 
fest and  clear  words  of  the  Act,  instantly  to  be 
discharged.  There  is  no  provision  made  for  that. 
There  is  provision  made  for  everything  which  is  really 
contemplated  by  the  Act.  The  sheriff  is  called  on  to 
discharge  the  prisoner  if  the  conviction  is  avoided  ; 
in  the  event  of  the  judgment  being  affirmed  and 
amended,  then  execution  is  to  issue  upon  the  judgment 
so  affirmed  and  amended  ;  but  there  is  not  a  syllable 
in  the  Act  that  points  to  any  power  in  the  sheriff  or 
anybody  else  to  detain  the  prisoner,  or  in  any  Court 
to  try  him  in  the  event  of  a  venire  de  novo  issuing. 
On  these  grounds,  in  my  judgment,  this  Court  is  not 
competent  to  award  a  venire  de  novo ;  and  I  think  the 
remark  made  in  a  case  I  have  already  cited,  that  the 
prisoner  ought  not  to  be  deprived  of  his  writ  of  error, 
applies  with  equal  strength  to  the  prosecution.  Why 
are  we  to  dispose  of  a  matter  of  fact  which  has  never 
been  inquired  into  upon  oath  ?  There  is  no  return  of 
any  affidavit,  or  any  statement  made  on  oath  by  any- 
body that  the  facts  are  true ;  and  why  is  the  Crown 
to  be  deprived  of  the  opportunity  it  would  have  on  a 
writ  of  error  to  say  and  to  prove  that  the  suggestion 
made  in  the  case  before  us  is  not  founded  in  fact ;  or 
that  there  was  fraud  between  the  accused  and  the  juror 
which  possibly  might  very  much  interfere  with  the 
decision  of  the  Court  ?  In  my  judgment  the  prisoner 
ought  to  be  left  to  his  writ  of  error,  and  as  that  is  my 
opinion  in  point  of  law,  giving  to  this  statute  my  most 
anxious  and  deliberate  consideration,  I  abstain  from 
giving  any  opinion  whether  a  writ  of  error  ought  or 
ought  not  to  be   granted,  or  what  ought  to  be  the 
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result  of  a  writ  of  error  if  it  were  granted,  assuming  1858. 
the  facts  to  be  true.  These  matters  are  not  in  my  judg-  Mellor.s 
ment  properly  now  before  the  Court ;  and  I  think  it  be- 
hest to  abstain  from  giving  any  opinion  upon  them. 
In  my  judgment  this  Court  has  no  authority  to 
interfere,  and  I  am  clearly  of  opinion,  without  the 
slightest  doubt  or  hesitation,  that  this  Court  has  not 
any  power  to  award  a  venire  de  novo,  and  in  that  way 
grant  a  new  trial.  I  think  the  awarding  of  a  venire 
de  novo  belongs  exclusively  to  a  Court  of  error.  This 
Court,  by  otherwise  construing  the  words  which  have 
been  referred  to,  "  to  make  such  order  as  justice  may 
require,"  would  not  be  expounding  the  Act,  which 
alone  it  has  the  province  to  do  ;  but  would  in  fact  be 
legislating  and  taking  to  itself  an  authority  which  the 
Legislature  never  intended  to  confer  upon  it. 

Coleridge  J. — I  have  considered  this  case  with  all 
the  attention  I  have  been  able  to  give  to  it,  and  which 
its  importance  deserves,  and  certainly  I  should  have 
expressed  the  conclusion  at  which  I  have  arrived,  it 
being  a  very  clear  one  in  my  own  mind,  with  con- 
siderable confidence,  but  for  the  doubts  expressed  by 
the  Lord  Chief  Justice  of  the  Common  Pleas,  and 
which  I  know  prevail  amongst  several  members  of 
the  bench,  and  the  strong  opinion  just  given  by  the 
Lord  Chief  Baron.  Still  1  remain  of  opinion  that  this 
is  a  case  within  the  competency  of  this  Court  to  con- 
sider ;  and  I  arrive  at  my  conclusion  as  to  this  and  as 
to  many  parts  of  the  case  that  I  shall  have  to  touch 
on  perhaps  by  a  shorter  mode  than  has  been  adopted 
by  my  Lord  Campbell  on  the  one  hand,  or  by  the 
Lord  Chief  Baron  on  the  other ;  because  I  do  it  very 
much  upon  a  consideration  of  the  statute  under  which 
we  are  sitting.  Now,  if  this  be  a  question  of  law 
which  has  arisen  upon  a  trial,  and  if  the  Judge  who 
presided  at  the  trial   has  reserved  a  case  for  us,  it 
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1858.      appears  to  me  that  it  must  be  within  our  jurisdiction 
Mellor's   to  consider  it.      That  there  was  a  question  of  law  I 
Case>       think  hardly  admits  of  an  argument.    If  the  prisoner, 
being  aware  of  the  fact  at  the  time,  had  raised  the 
objection  during  the  trial,  or  if,  on  the  other  hand,  the 
counsel  for  the  Crown  had  then  done  so,  who  can  doubt 
but  the  decision  of  the  point  would  then  have  been 
a  question  of  law  for  the  Judge  to  decide  ?    Well  then, 
did  it  arise  at  the  trial  ?     It  was  not  agitated  at  the 
trial   beyond  all  doubt ;    but  construing  this  Act  of 
Parliament,  as  I  think  we  are  bound  to  do,  liberally, 
I  am  of  opinion  that,  where  the  subject-matter  of  dis- 
pute or  question  is  connected  with  or  took  place  at  the 
trial,  whether  it  be  considered  at  the  time,  or  whether 
it  be  considered  at  a  later  period,  it  must  be  said  in 
point  of  law  to  have  arisen  at  the  trial.     Now  let  me 
illustrate  this  by  a  circumstance  which  I  am  sure  has 
occurred  within  my  own  recollection  on  several  occa- 
sions in  this  Court,  though  undoubtedly  it  has  never 
been  thought  worth  while  to  discuss  it,  and   therefore 
I    do  not   cite   any    of    the   cases  in    which    it   has 
occurred  as  authorities ;  but  let  me  suppose  the  case 
of    a   prisoner    undefended,    who    is    tried    at    the 
assizes    before   a   Judge ;    he    has    no   counsel  ;    no 
difficulty  arises    at    the    time    in    the    mind    of  the 
Judge ;    the  charge  is  proved ;    the  Judge  sums  up, 
and  the  prisoner  is  convicted ;   but  the  next  day,  or 
a  day  or  two  after  that,  the  Judge,  upon  reconsidering 
the  matter,  is  of  opinion  that  he  has  seriously  mis- 
directed the  jury  on  a  point  of  law,  or  that  he  has 
committed  a  mistake  by  omitting  something  which  is 
of  great  importance  to  the  prisoner,  could  it  be  said 
that  the  Judge  in  such  a  case  had  no  right  to  reserve 
a  case  for  the  opinion  of  this  Court  under  the  Act  of 
Parliament?  And  could  it    be  said   that  the  point, 
which  beyond  all  doubt  ought  to  have   been  deter- 
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mined  at  the  trial,  and  which  did  present  itself  for       1858. 
consideration  at  the  trial,  is  not  a  point  that  arose  at    Mkllor's 
the  trial  ?     I  think  if  we  were  to  hold  that  a  case  of       Case- 
that  nature  is  not  within  the  statute,  we  should  most 
grievously  limit  the  construction  of  this  Act  of  Parlia- 
ment which,  as  much  as  any  other  that   has  passed 
for  a  long  period  of  time,  ought  to  receive  the  largest 
and  most  liberal  construction.     Now  if  I  am  right  in 
the  suppositious  case  that  I  have  put,  it  appears  to  me 
that  the  question  now  before  us  was  one  that  arose  at 
the  trial.    It  is  asked,  how  are  we  to  arrive  at  our  know- 
ledge of  the  facts  of  the  case  ?  and  how  can  we  know 
that  the  facts  are  correctly  stated  for  our  consideration  ? 
My  Lord  Chief  Baron  said  that  the  fact  was  merely 
mentioned  to  the  Judge,  and  was  a  matter  of  which  he 
had   no  judicial  knowledge,  and    that  in   that  view 
nobody  can  now  take  on  himself  to  say  whether  or  not 
the  facts  which  are  presented  for  our  consideration  are 
correctly  stated.     Now  the  Judge  says  that  it  was  dis- 
covered the  next  day  that  so  and  so  took  place,  and  I 
apprehend  that  we  are  bound  to  give  credence  to  the 
statement  of  the  Judge,  and  that  whatever  the  Judge 
presents  before  us  we  must  take  as  a  fact.     The  Judge 
does  not  put  it  on  some  uncertain  and  hearsay  evidence 
of  a  matter  that  has  come  to  him,  but  he  states  to  us 
that  it  was  discovered  the  next  day  that  so  and  so  had 
taken  place,  and  what  the  Judge  so  states  must  be 
taken  incontrovertibly  to  be  a  fact.     It  is  suggested 
this  is  not  a  record,  but  we  have  no  more  power  of 
contradicting  the  statement  of  a  learned  Judge  in  a 
case  reserved  for  our  consideration,  than  we  have  the 
power  of  contradicting  any  allegation  upon  a  record. 
Now,  if  the  statement  of  the  Judge  be  the  mode  by 
which  we  are  to  arrive  at  the  facts,  it  seems  to  me,  I 
confess,  to  relieve  the  case  under  consideration  from 
much   of  the  technicality   that    might    otherwise  be 
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1858.       supposed  to  belong  to  it ;  and  for  that  reason  it  is, 

7; 7~  and  without  at  all  expressing  an  unfavourable  opinion 

Case.       0f  the  view  of  the  cases  taken  by  my  Lord  Cniei 
Justice,  I  take  the  liberty  of  passing  them  by,  and 
taking  my  stand   on   the  Act  of  Parliament.     I  care 
not  at  all  whether  this  would  have  been  matter  of 
challenge,  or  matter  to  be  assigned  on  error,  or  what- 
ever it  may  be,  if  it  be  brought  before  us  for  our 
consideration  we  are  to  say  what  are  the  legal  con- 
sequences of  the  facts  presented  to  our  notice.     If  that 
be  so,  it  appears  to  me  that  there  has  been  clearly  in 
this  case  a   mistrial,  and  that  justice  requires  us  to 
interfere,  and  to  say  that  there  has  been  such  a  mis- 
trial ;  and  though  it  may  be  extremely  possible  that 
in  this  case  no  injustice  has  been  done,  I  must  take 
leave,  with  reference  to  what  fell  from  the  Lord  Chief 
Justice  of  the  Common   Pleas,    to  state  that  in  my 
opinion  it  is  hardly  right  to  judge  of  the  importance  of 
any  question  of  law  presented  to  a  Court  of  justice  by 
considering  whether,  in  any  particular  case,  injustice 
may  or  may  not  have  arisen :  we  know  nothing  about 
that ;  we  only  know  that  under  a  particular  state  of 
circumstances  injustice  may  have  arisen,  or  hardship 
may  have  resulted  ;  and,  if  that  be  so,  the  prisoner  is 
at  liberty  to  stand  upon  that  ground,  and  say  I  am 
not  to  be  submitted   to  a  state  of  things  in   which 
injustice   or  hardship  may  have   arisen.     That   that 
may  have  been  the  case  in  the  present  instance  is  too 
plain  to  require  any  observation  at  my  hands,  and 
therefore  I  pass  on  from  that  part  of  the  case.     The 
decision  to  which  I  have  come  may  possibly  open  the 
door  to  abuses  and  to  fraud    and  collusion,    if  you 
please,  from  persons  going  into  the  box  and  answering 
to  names  of  other  persons  ;  but  I  very  well  remember 
my  Lord  Chief  Justice  Abbott  said,   in   the  case  of 
Rexv.  Tremearne  (a),  that  might  be  so,  and  no  doubt 

(a)  5  B.  &  C.  254  ;  S.  C.  7  D.  &  R.  684. 
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personation  might  take  place  and  mistakes  might  arise ;  1858. 
or  there  might  be  collusion,  and  so  injustice  might  arise ;  Mellor,7 
but  that  we  must  do  our  best  to  prevent  such  things  ;  Caae- 
but  above  all  we  must  lay  down  the  rule  straightly, 
and  take  care  that  the  rule  be  such  as  to  secure,  if 
properly  carried  out,  the  true  ends  of  justice.  It 
only  then  remains  for  me  to  consider  what  we  ought 
to  do  in  this  case.  I  listened  with  great  attention  to 
the  form  of  entry  proposed  by  my  Lord  Campbell 
towards  the  conclusion  of  his  judgment.  I  am  not. 
prepared  to  say  that  I  see  anything  to  find  fault  with 
in  it,  but  it  appears  to  me  that  it  is  perhaps  hardly 
necessary  for  us  to  go  so  far  as  to  say  anything  about 
a  venire  de  novo  being  awarded.  I  do  not  say  that 
upon  the  grounds  on  which  my  Lord  Chief  Baron 
relied  on,  namely,  that  the  fifth  section  of  the  Act, 
and  what  is  there  said  about  a  court  of  error  having 
the  power  to  award  a  venire  de  novo,  show  that  we 
have  no  such  power,  because  that  section  seems  to 
me  to  be  placed  in  the  Act  of  Parliament  for  a 
very  different  purpose.  No  doubt  the  statute  does 
not  take  away  the  writ  of  error.  It  only  applies  to 
cases  where  the  Judge  chooses  to  exercise  his  discre- 
tion in  reserving  a  question  of  law,  and  therefore 
there  may  be  a  writ  of  error  notwithstanding  the 
statute.  Undoubtedly  it  acknowledges  the  power  of 
a  Court  of  error,  but  it  does  not  at  all  interfere  with 
that  Court ;  nor  does  the  circumstance  of  the  Court 
of  error  having  the  power  of  considering  a  question 
of  this  kind,  show  that  this  Court  has  not  the  power 
also.  I  think,  if  we  pronounce  that  there  has  been  a 
mistrial,  it  is  precisely  the  same  as  if  there  had  been 
no  trial ;  all  that  has  passed,  and  all  that  has  been 
done,  is  void  and  at  an  end,  and  the  prisoner's  name 
may  be  entered  on  the  calendar  again  as  a  person 
waiting  to  be  tried.     I  do  not  apprehend  that  any 
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1858.       special  award  of  a  venire  de  novo  is  necessary  to  carry 
-.- —  out  the  ends  of  justice;  nor,  on  the  other  hand,  am  I 

iVi  ELLOR  S  1     •  I 

Case.  afraid,  in  reference  to  what  has  been  suggested  in  the 
course  of  the  discussions  we  have  heard,  that  the 
record,  if  completed  in  the  manner  suggested,  would 
be  an  erroneous  record,  because  I  think  that  whatever 
we  do  lawfully  under  this  Act  of  Parliament  never 
can  be  assigned  as  a  cause  of  error  in  any  Court  of 
error,  for  the  Act  of  Parliament  will  protect  and  make 
legal  whatever  it  authorizes  us  to  do.  Therefore,  and 
without  saying  there  should  be  an  award  of  a  venire 
de  novo,  I  am,  upon  ail  these  grounds,  of  opinion  that 
there  has  been  a  mistrial  in  this  case ;  that  the  con- 
viction was  wrong,  and  ought  not  to  stand ;  and  that 
the  prisoner  must  be  again  tried  for  the  offence. 
And  let  rne,  before  I  conclude,  observe,  that  in  so 
saying,  and  in  so  determining  this  question,  no  ends 
of  justice  are  defeated.  Such  a  decision  merely 
submits  the  prisoner  to  a  second  trial.  It  does  not 
follow  that  there  would  be  an  acquittal  now  any  more 
than  there  was  on  the  former  occasion  ;  it  merely 
says  that  the  man  has  not  been  properly  tried,  and  he 
is  now  to  be  submitted  to  his  trial. 

Wightman  J. — The  opinion  which  I  entertained  at 
the  time  when  this  mistake  was  discovered  remains 
the  same.  The  mistake  was  not  in  the  name  of  a 
juryman,  which  would  be  a  misnomer  only,  but  of  a 
person.  It  is  the  case  of  one  juror,  to  whom  the 
prisoner  at  the  bar  might  have  had  an  objection, 
answering  to  the  name  of  another  juror  to  whom  the 
prisoner  might  have  had  no  objection,  and  being 
sworn  and  trying  the  case  in  the  name  of  such  other 
juror.  Such  a  mistake  might  render  the  prisoner's 
right  of  challenge  nugatory  ;  and  it  is  settled  law  that 
unless  a  juryman  be  challenged  before  he  is  sworn  he 
cannot  be  challenged  afterwards,  except  by  consent. 
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It  may  be  that  if  the  mistake  had  been  discovered  1858. 
before  the  verdict,  I  might  have  discharged  the  juror  Mbllor,s 
with  respect  to  whom  the  objection  had  arisen,  and  Case- 
called  another  juror,  and  then  have  heard  the  witnesses 
over  again  ;  or  I  might  have  given  the  prisoner  the 
liberty  of  challenging  the  juror  who  actually  served 
with  the  consent  of  counsel  for  the  prosecution.  The 
mistake,  however,  though  arising  upon  the  trial,  was 
not  discovered  until  after  verdict.  It  appears  to 
me  that  this  was  a  case  of  mistrial,  and  that  if  the 
privilege  of  challenge  be  of  any  value  at  all,  it  might 
be  utterly  defeated  if  this  objection  does  not  prevail. 
This  is  distinguishable  from  The  Case  of  a  Juryman. 
That  case  seems  to  have  been  one  of  misnomer  only, 
the  right  man  having  answered  to  a  wrong  Christian 
name,  there  being  no  other  juryman  of  the  same  name 
on  the  panel.  In  the  present  case  Joseph  Henry 
Thome  was  called,  and  this  person,  whom  the  prisoner 
was  competent  to  challenge,  and  who  was  supposed  to 
have  been  sworn  and  to  have  tried  the  prisoner,  neither 
was  sworn  nor  did  he  try  the  prisoner.  The  case 
seems  to  me,  in  effect,  much  the  same  as  if  he  had 
been  tried  by  eleven  only.  The  consequence  is  a 
mistrial,  and  the  prisoner  can  be  tried  again,  as  there 
never  was  in  legal  contemplation  any  jeopardy  upon 
the  first  trial,  which  is  not  to  be  considered  a  trial  at 
all.  It  may  be,  and  no  doubt  it  is  so,  that  such  an. 
objection  as  this  may  be  a  ground  of  error,  and  might 
be  taken  upon  a  writ  of  error ;  but  the  question  is 
whether,  notwithstanding  it  might  be  a  ground  of 
error,  this  Court  has  not  jurisdiction.  Now  I  refer  to 
the  recital  in  the  statute  11  &  12  Vict.  c.  78.,  under 
which  this  Court  sits.  It  is  called  "  An  Act  for  the 
Further  Amendment  of  the  Administration  of  the 
Criminal  Law,"  and  it  commences  with  this  recital : 
"  Whereas  it  is  expedient  to  provide  a  better  mode 
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1858.  than  that  now  in  use  of  deciding  any  difficult  question 
Mbllor's    °f  k*w  which  may  arise  in  criminal  trials  in  any  court 

Case.  0f  0yer  an(j  terminer  and  gaol  delivery,  and  to  make 
further  amendments  in  the  administration  of  the  cri- 
minal law."  This  act  was  passed  for  the  express 
purpose  of  providing  a  better  mode  of  deciding  difficult 
questions  of  law  ;  no  doubt  before  the  statute  difficult 
questions  of  law  arising  upon  a  trial  might  be  ground 
for  a  writ  of  error  ;  but  this  statute  was  to  provide  a 
better  and  shorter  mode  of  deciding  such  questions  ; 
and  therefore  it  seems  to  me  that  the  power  of  this 
Court  is  by  no  means  limited  in  the  manner  suggested 
by  Parke  B.  in  the  case  referred  to  by  the  Lord  Chief 
Baron.  The  provision  of  the  Act  is  that  any  question 
of  law  arising  upon  a  trial  may  be  reserved  for  the 
consideration  of  this  Court,  and  this  Court  has  full 
power  to  determine  the  question  and  avoid  the  judg- 
ment. The  words  of  the  statute  are  "  to  reverse, 
affirm,  or  amend  any  judgment  which  shall  have  been 
given,"  or  "  to  avoid  such  judgment."  Now  this  is 
one  of  those  cases  in  which  the  Court  has  power  to 
avoid  the  judgment  that  has  been  given  ;  and  then 
we  may  "  make  such  other  order  as  justice  may  re- 
quire." It  seems  to  me  that  the  terms  of  this  statute 
give  most  extensive  powers  to  this  Court :  we  may 
avoid  the  judgment  and  may  "  make  such  other  order 
as  the  justice  of  the  case  may  require."  On  a  full 
consideration  of  those  words  it  seems  to  me  this  Court 
has  power,  if  we  think  the  case  is  one  in  which  we 
ought  to  exercise  it,  to  make  such  order  as  we  think 
fit  and  justice  may  require.  What  reason  is  there 
why,  in  this  case,  there  should  not  be  another  trial? 
It  seems  to  me  that  this  Court  has  full  and  ample 
jurisdiction  to  avoid  the  judgment,  or,  in  the  terms 
of  the  Act,  to  make  such  order  as  justice  may  require; 
and,   that  being  so,   I  think   there  may  and   ought 
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to  be  another  trial.     On  these  short  grounds  I  am       1858. 
of  opinion  that  this  is  a  case  of  mistrial,  and  that  we    Mellor's 
should  avoid  the  judgment  that  has  been  given  and       Case- 
order  another  trial. 

Erle  J. — I  will  first  take  the  substantial  question, 
whether  a  writ  of  error  lies  because  William  Thorniley, 
by  mistake,  answered  and  was  sworn  on  the  jury 
when  Joseph  Thome  was  called  by  the  officer,  both 
names  being  on  the  panel,  and  both  persons  being 
duly  qualified  to  serve,  and  no  actual  prejudice  to  any- 
party  being  shown.  It  is  alleged  that  the  prisoner 
may  have  intended  to  challenge  Thorniley,  and  have 
lost  the  opportunity  because  the  name  of  Thome  was 
called,  and  that  this  possible  loss  of  challenge  is  error 
vitiating  the  trial.  No  authority  has  been  adduced  to 
show  that  such  a  mistake  has  ever  been  held  to  be 
a  ground  of  error ;  and,  although  there  are  many 
instances  at  Nisi  prius  where  there  has  been  a  mis- 
nomer of  a  juryman,  and  where  there  has  been  a 
personation  of  a  juryman  by  an  unqualified  man  not 
on  the  panel,  no  case  has  been  cited  where  the  man 
who  served  and  the  man  who  was  called  were  each 
on  the  panel  and  each  qualified  to  serve,  and  no  case 
has  been  cited  where  either  misnomer  or  personation 
was  introduced  on  the  record,  by  assigning  it  as  error 
in  fact  to  be  proved  by  evidence  extrinsic  to  the 
record.  Among  the  cases  cited  Norman  v.  Bea- 
mont  (a)  was  much  relied  on  ;  but  it  falls  within  the 
description  above  given.  There  one  Yeater  was  re- 
turned on  the  panel,  and  Shepherd,  who  was  not 
returned,  answered  to  Yeater's  name  by  mistake  and 
was  sworn  ;  and,  upon  showing  cause  against  a  rule 
for  a  new  trial  on  this  ground,  it  was  contended  that 
the  record  was  right,  and  the  Court  could  not  notice 
a  defect  not  appearing  thereon ;   but  the  judgment 

(a)  Willes,  484. 
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1858.  was  that,  in  cases  where  the  objection  could  not  appear 
Mellor's  on  tne  record,  the  Court  always  (that  is  on  motions 
Case.  for  new  trials)  admitted  affidavits  as  in  the  case  of 
any  misbehaviour  of  a  jury.  In  the  old  cases  the 
motion  in  arrest  of  judgment  is  founded  on  a  variance 
in  the  name  of  the  same  juror  appearing  in  different 
parts  of  the  jury  process,  and  if  any  extrinsic  fact  is 
brought  forward,  it  is  by  affidavit  on  an  application 
to  the  discretion  of  the  Court,  either  to  amend  or 
grant  a  new  trial  at  Nisi  prius,  such  application  to 
the  discretion  of  the  Court  being  distinct  from  a 
ground  of  error  entitling  to  a  judgment  ex  debito 
justifies,  and  being  in  the  nature  of  the  application  to 
the  discretion  of  the  Crown  for  an  act  of  mercy.  I 
cite  the  cases  of  variance  appearing  on  the  record 
from  the  collection  in  Wray  v.  Thorn  (a).  In  Des- 
ply  v.  Spratt  (V)  Thomas  Baker  in  the  venire  was 
called  Thomas  Carter  in  the  distringas.  In  Fermor 
v.  Dorrington  (c)  Taverner  on  the  retnrn  to  the  venire 
was  Tumor  on  the  distringas.  In  Dousby  v.  Willott 
Gregory  on  the  return  to  the  venire  was  George  on 
the  distringas.  In  Cro.  Jac.  116,  Constantinus  on  the 
return  to  the  venire  was  Constantius  on  the  panel.  In 
Codwell's  case  (d),  Palus  on  the  return  to  the  venire 
was  Paulus  on  the  distringas  and  postea.  In  these 
cases  the  judgment  was  arrested  on  account  of  the 
variance  appearing  on  the  record.  In  the  more 
modern  cases  the  application  was  for  a  new  trial  on 
affidavit.  It  was  so  in  Norman  v.  Beamoni  above 
cited.  So  also,  in  Wray  v.  Thorn  (a)  Henry  on  the 
venire  nad  other  jury  process  was  shown  by  affidavit 
to  be  Harry;  the  judgment  is  that  there  should  be 
no  new  trial.  The  Court  says  that  the  record  being 
right,  and  no  variance  appearing  thereon,  the  judgment 

(a)  Wille's,  488.  (c)  Cro.  Eliz.  222. 

(6)  Cro.  Eliz.  57.  (rfj  5  Co.  42  b.  ante,  43  a. 
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1858. 
Mellor's 


cannot  be  arrested  or  reversed  on  error,  and  that  it 
would  be  unjust  to  grant  a  new  trial,  there  being  no 
objection  to  the  verdict,  and  it  appearing  by  the  affi-  " "^« 
davit  that  the  juryman  who  was  sworn  was  the  person 
who  was  returned,  and  Willes  C.  J.  adds,  at  the 
close,  "This  case  is  very  different  from  Norman 
v.  Beamont,  for  there  a  person  who  was  never  sum- 
moned was  sworn  in  the  room  of  one  who  was 
summoned."  According  to  these  authorities  a  mis- 
nomer appearing  on  the  record  is  always  ground  of 
error  if  not  amended,  but  it  is  no  ground  of  new  trial 
if  the  person  who  was  sworn  was  a  person  that  was 
summoned  and  no  injustice  was  done.  The  cases 
further  show  that  if  a  person  not  summoned  was  sworn 
in  the  name  of  one  who  was  summoned,  it  might  or 
might  not  be  a  ground  of  new  trial,  according  to  the 
discretion  of  the  Court.  Thus  in  Hill  v.  Yates  (a), 
where  the  father  was  summoned  and  the  son  answered 
and  was  sworn,  Lord  Ellenborough,  expressly  because 
a  new  trial  was  for  the  discretion  of  the  Court,  refused 
the  rule,  there  being  no  pretence  of  any  prejudice,  and 
the  danger  of  abuse  both  in  civil  and  criminal  cases 
being  incalculably  great  if  such  a  motion  prevailed. 
So  in  Rex  v.  Tremearne  (6),  where  the  father  was 
summoned  and  the  son  answered  and  was  sworn,  and 
it  was  also  shown  that  he  was  an  infant  without 
qualification  of  estate,  the  Court  thought  these  facts 
a  sufficient  ground  for  granting  a  new  trial.  And  in 
Dovey  v.  Hobson  (c),  where  Maynard  answered  to 
the  name  of  Mussell,  he  having  received  a  summons 
directed  to  "  Russell  or  the  inhabitant  of  Russell's 
house,"  and  he  having  succeeded  to  Russell's  house, 
the  Court  granted  a  new  trial  on  the  alleged  ground 
that  the  objection  had  been  taken  before  verdict,  but 

(a)  12  East,  229-  (6)  5  B.  &  C.  254. 

(c)  2  Mar.  154  ;   S.  C.  6  Taunt.  359-.  l(£<0 
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1858.       probably  because  the  verdict  was  unsatisfactory,  as 
1^BLL0R.S    the  report  states  that  it  was  against  the  summing  up 
Case-       of  the  Judge.     These  cases  thus  show  that  if  a  person 
not  upon  the  panel  answers  to  the  name  of  a  person 
on   the  panel,  such  personation  may  or  may  not  be 
ground  of  new  trial,  according  to  the  discretion  of  the 
Court.     They   do  not  support  the  notion  that  if  a 
juryman  on  the  panel  by  mistake  answered  to  the 
name  of  another  juryman  thereon,  it  would  be  ground 
of  new  trial,  much  less  do  they  indicate  that  such  a 
mistake  could  be  made  ground  of  error.     Moreover, 
as  they  relate  to  verdicts  at  Nisi  prius,  they  differ 
materially  from  a  verdict  under  a  commission  of  oyer 
and    terminer.     With  respect  to  such  a  verdict  one 
case  only   has  been  found,   namely    The   Case  of  a 
Juryman,   reported    in   12   East,  231,    where  Joseph 
Currie  answered  to  the  name  of  Robert  Currie  on  the 
panel,    and    the  conviction    was  affirmed    by   twelve 
Judges  unanimously,  the  summons  having  been  served 
on  Joseph  Currie,  and  the  bailiff  intending  that  he 
should  serve.     This  unanimous  opinion  of  the  whole 
body  of  Judges  is  decisive  against  the  principle  relied 
on  for  the  prisoner,  viz.  that  the  variance  between  the 
name  of  the  person  called  and  the  name  of  the  person 
sworn  may  have  misled   him  in  his  challenge.     For 
inquiries  about  Joseph  Currie  would  be  as  irrelevant 
to    challenging    Robert   Currie    as   inquiries    about 
Thome  would   be  irrelevant  to   Thorniley ;  but  the 
variance  was  decided  to  be  neither  ground  of  error 
nor  of  summary  application,  and  Lord  Ellenborough, 
afterwards  citing  the  case,    forcibly    points  out   the 
mischief  if  such  a  variance  was  held    to  vitiate  a 
verdict.     If  the  present  case  is  to  be  decided,  without 
reference  to  authority,  by  recourse  to  the  principles  of 
justice,  the  allegation  that  a  party  may  have  been  mis- 
led in   his  challenge  is  insufficient  for  setting  aside  a 
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verdict  returned  by  twelve  qualified  men  sworn  in  the  1858. 
presence  of  the  parties,  and  open  to  any  peremptory  Mellor,s 
challenge  stiper  visum  ;  and  if  a  ground  of  error  is  to  Case- 
be  created  by  alleging  error  in  fact,  the  allegation 
ought  to  go  further,  and  show  that  the  party  com- 
plaining had  sustained  some  actual  prejudice  from 
the  mistake.  For  suppose  the  parties  reversed  ;  if  the 
mistake  is  ground  of  error  for  the  prisoner  so  is  it 
also  for  the  prosecutor  ;  and  if  the  prosecutor  claimed 
a  new  trial  on  the  ground  of  such  a  mistake,  all  would 
agree  that  he  ought  not  to  succeed  unless  he  could 
allege  actual  prejudice.  The  possible  hardship  of 
having  lost  a  challenge  from  ignorance  is  no  ground 
for  vitiating  a  verdict,  as  was  said  in  Reginav.  Sutton  (a), 
where  an  alien  was  sworn  on  the  jury  without  the 
knowledge  of  the  defendant,  and  a  new  trial  was 
refused.  Thus  far  I  have  considered  the  question  as 
if  the  Court  was,  in  the  present  state  of  the  record, 
legally  qualified  to  decide  whether  a  venire  de  novo 
should  be  granted.  But  that  writ  is  not  lawful  with- 
out an  entry  on  the  record  showing  a  valid  ground  for 
issuing  it ;  see  Corner  v.  Shew(b).  If  in  this  case  it 
issued  without  legal  ground  appearing  on  the  record 
the  new  trial  would  be  erroneous,  and  the  verdict 
thereon  no  ground  for  judgment;  it  is  therefore 
necessary  to  consider  what  entry  could  be  made, 
whether  casual  information  to  the  Judge  of  the  mis- 
take gave  him  legal  knowledge  of  the  fact,  so  as  to 
authorize  him  to  direct  the  officer  to  enter  it  on  the 
record  after  the  verdict  has  been  recorded  and  the 
jury  has  been  discharged.  The  entry  must  be  accord- 
ing to  the  supposed  fact,  and  ought  to  be  traversable, 
so  that  the  truth  should  be  legally  ascertained.  That 
entry  is  essential  for  a  judgment  in  error,  and  I  cannot 
assent  to  the  notion  that  every  judicial  officer  who 
(a)  8  B.  &  C.  417.  (»)  4  M.  &  W.  163. 
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1858.  tries  an  indictment  may  receive  a  rumour,  and,  if  he 
Mellor's  believes  it,  make  an  entry  accordingly  to  vitiate  a 
Case.  record  otherwise  correct,  and  so  bind  other  parties 
and  Courts  by  an  assumption  which  may  be  disputed. 
Thus,  in  point  of  substance,  there  is  no  ground  of 
error,  and  in  point  of  form  no  ground  of  error  appears 
on  this  record.  Further,  the  statute  creating  this 
Court  gives  no  jurisdiction  over  a  ground  of  error — 
certainly  not  over  a  mistrial — where  a  verdict  is  to  be 
set  aside  and  a  venire  de  novo  awarded..  The  pro- 
visions of  11  &  12  Vict.  c.  78.  are  in  terms  confined 
to  judgments  after  conviction;  there  is  no  authority 
given  to  alter  the  verdict  in  any  way,  none  to  treat  a 
verdict  as  a  nullity  and  to  grant  a  new  trial.  The 
authority  is  express  to  vary  the  judgment  in  any  way, 
and  even  to  enter  an  adjudication  that  the  prisoner 
ought  not  to  have  been  convicted,  but  the  verdict  is 
to  be  left  to  stand  notwithstanding  such  entry.  It  is 
true  there  is  a  general  power  to  make  such  order  as 
justice  may  require,  but  this  general  power  follows 
after  specific  powers  relating  to  judgments  only,  and 
the  general  words  are  to  be  restricted  by  the  pre- 
ceding words,  and  construed  to  be  ejusdem  generis.  It 
is  also  to  be  noted  that,  by  section  5,  the  jurisdiction 
of  Courts  of  error  is  expressly  preserved  in  respect 
of  errors  appearing  on  the  record,  and  it  is  therefore 
probable  that  cognizance  of  grounds  of  error  was  not 
intended  to  be  conferred  on  the  Court  which  was 
substituted  for  the  meetings  of  the  Judges  in  former 
times,  in  which  meetings  grounds  of  error  were  not 
considered.  For  these  reasons  I  am  of  opinion  that 
the  appeal  should  be  dismissed. 

Williams  J. — I  am  of  opinion  that  no  venire  de 
novo  ought  to  be  awarded  in  this  case,  because  I 
think  it  does  not  fall  within  the  statute  11  &  12  Vict. 
c,  78.,  under  which  we  are  here  met.     I  am  of  opinion 
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that  the  point  which  has  been  raised  for  our  conside-  1858. 
ration  is  not  "a  question  of  law  which  arose  on  the  M„Ir„„)t! 
trial  within  the  meaning  of  the  Act.  It  appears  to  Case- 
me  that  it  must  be  treated  as  occurring  after  verdict. 
If  the  alleged  mistrial  could  have  been  cured  by 
verdict,  it  would  have  been  helped  by  the  verdict 
which  has  been  given.  I  do  not  mean  to  say  that  I 
think  it  has  been  so  helped  in  this  case.  I  only  men- 
tion this  to  show  that  the  point,  as  it  stands  before  us, 
must  be  regarded  as  a  point  occurring  after  verdict. 
If  that  be  so  it  seems  to  me  to  follow  that  it  is  not  "  a 
question  of  law  which  has  arisen  on  the  trial"  within 
the  meaning  of  the  first  section  of  the  statute.  The 
questions  contemplated  by  the  Act  are  questions  which 
the  Judge  before  whom  the  case  is  tried  may  reserve 
in  his  discretion  ;  but  he  cannot  reserve  a  point  which 
he  could  not  have  decided  finally  even  if  he  had  been 
so  minded.  Now,  in  the  present  case,  if  the  point 
had  been  one,  which  could  have  formed  a  ground  for 
arresting  the  judgment,  the  presiding  Judge  might 
have  decided  it.  For  I  do  not  mean  to  say  that  such 
a  point  may  not  be  regarded  as  "  arising  at  the  trial" 
within  the  meaning  of  the  statute.  But  a  point  like 
the  present  could  not  be  raised  in  arrest  of  judgment. 
It  could  only,  in  the  ordinary  course  of  law,  be  made 
the  subject  of  a  writ  of  error  in  fact ;  and  I  am  of 
opinion  that  it  was  not  intended  by  the  statute  to 
substitute  this  Court  for  a  Court  of  error  as  to  errors 
in  fact.  I  do  not  see  anything  in  the  statute  that 
enables  the  presiding  Judge  to  collect  the  materials 
for  such  a  tribunal.  It  is  said  that  the  point  was 
brought  to  the  attention  of  the  Judge  while  he  was 
still  acting  under  the  commission  in  the  Assize  town  ; 
but  I  am  at  a  loss  to  know  what  power  his  commission 
gave  him  to  act  in  the  matter.  I  think  he  might  just 
as  well  have  acted  after  as  during  the  Assizes.  There 
vol.  i.  o  o 
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1858.      is  no  doubt  that  if  his  object  were  only  to  recommend 
Mellor's    *ne  Prisoner  *°  tne  Crown  for  a  pardon,  on  the  ground 
Case.       that  he  had  not  been  fairly  tried,  the  Judge  might 
collect  information  for  the  purpose  at  any  time,  and 
from  any  source  on  which  he  thought  it  right  to  rely. 
But  when  the  object  is  not  to  procure  a  pardon,  but  to 
ascertain  whether  a  venire  de  novo  ought  to  be  awarded 
on  the  ground  that  there  was  error  in  fact  constituting 
a  mistrial,  I  can  see  no  function  which  the  presiding 
Judge,  at  or  after  the  Assize,  has  to  perform  in  the 
matter,  or  which  it  was  meant  by  the  statute  to  transfer 
from  him  to  this  Court  in  any  event.    It  may,  perhaps, 
as  some  are  disposed  to  think,  be  expedient  to  alter 
the  common  law  course  of  proceeding  for  obtaining 
a  venire  de  novo  in  criminal  cases,  and  to  deprive  the 
Attorney  General  of  his  discretion  whether  he  will 
allow  a  writ  of  error,  and  to  deprive  the  Crown  of  the 
right  of  controverting  the  facts  which  are  assigned  as 
error;  but  I  am  of  opinion  that,  in  order  to  effect 
such  an  extensive  alteration  in  the  law,  it  requires 
much  more  direct  and  explicit  words  than  are  to  be 
found  in  this  statute. 

The  opinion  I  have  thus  expressed  makes  it  un- 
necessary for  me  to  consider  the  question  whether,  if 
the  facts  stated  for  our  consideration  by  my  brother 
Wightman  had  appeared  on  the  record  on  a  writ  of 
error,  there  ought  to  be  a  venire  de  novo.  It  would 
be  unbecoming  in  me,  aware  as  I  am  of  the  conflicting 
opinions  of  my  brother  Judges,  to  treat  this  question 
otherwise  than  as  a  very  doubtful  one.  I  will  only 
observe  that  if  the  facts  stated  for  our  consideration 
had  been  assigned  as  error  in  the  ordinary  course,  the 
question  might  have  assumed  a  very  different  aspect 
if  the  Crown  had  pleaded,  in  answer  to  them  (as 
perhaps  it  might),  that  thejuryman,TFi7&a»i  Thorniley, 
was  personally  well  known  to  the  prisoner,  and  was 


Case. 
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seen  by  him  to  go  to  the  book  to  be  sworn,  and  that       1858. 
he  never  had  any  intention  or  wish  to  challenge  that    Meiwb 

For  these  reasons  I  am  of  opinion  that  a  venire  de 
novo  ought  not  to  issue,  and  that  this  Court  ought  to 
make  no  other  order  than  that  the  conviction  do 
stand. 

Martin  B — I  am  of  opinion  that  there  was  a 
mistrial  in  this  case.  I  think  the  prisoner  is  entitled 
to  have  the  names  of  the  jury  who  try  him  correctly 
called  in  open  Court,  in  order  that  he  may  know  the 
name  of  every  one  by  whom  he  is  tried,  and  in  my 
judgment  without  this  privilege  the  challenging  of 
jurors  would  be  an  idle  ceremony.  The  reason  which 
is  urged  for  not  giving  to  the  prisoner  this  right  is, 
that  he  is  supposed  to  know  the  persons  of  the  jurors 
who  are  called  upon  the  trial.  In  point  of  fact  he 
has  no  such  knowledge,  and  it  seems  to  me  that  to 
assume  that  the  prisoner  knows  the  persons  of  all 
the  jurors  on  the  panel,  or  all  the  persons  who  are 
returned  to  serve  as  jurymen  in  the  county,  would  be 
a  fiction  worse  than  any  I  am  aware  of.  I  am  there- 
fore of  opinion,  that  there  was  an  essential  defect  in 
the  trial  of  this  man  by  reason  of  his  being  tried  by 
a  juryman  whose  name  was  miscalled ;  and  whom, 
therefore,  in  my  judgment,  he  had  not  the  opportunity 
of  challenging  which  he  ought  to  have  had.  I  have 
heard  another  reason  urged  for  depriving  the  prisoner 
of  what  I  conceive  to  be  his  right,  that  it  may  lead 
to  inconvenience  by  reason  either  of  collusion  or  of 
persons  getting  into  the  box  to  try  prisoners  in  the 
same  manner  as  the  juryman  did  in  the  present  in- 
stance. But  to  my  mind  we  ought  not  to  found  our 
judgment  on  possible  carelessness  and  negligence  of 
officers  or  Judges,  or  to  give  any  protection  of  that 
kind.     All  Judges  ought  to  be  careful  to  enforce  on 

o  o  2 
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1858.  the  officers  of  the  Court  to  take  care  that  the  jurymen 
Mellor>s  who  go  into  the  box  are  the  persons  actually  named 
Case.  and  called.  It  would  be  a  mere  waste  of  time  to 
discuss  the  cases  which  have  been  so  fully  gone  into 
already  by  my  Lord  Chief  Justice,  and  in  my  judgment 
and  opinion  there  was  a  mistrial  in  this  case.  Well, 
that  being  so,  the  next  question  to  be  considered  is, 
how  is  this  to  be  taken  advantage  of,  and  I  appre- 
hend it  would  be  entirely  an  error,  and  the  error  was 
to  my  mind  an  error  in  point  of  fact.  Before  the  Act 
of  Parliament  it  might  have  been  competent  for  the 
prisoner  to  assign  error  in  fact  on  a  writ  of  error, 
and  it  still  is  so.  But  I  am  of  opinion  that  he  is 
also  entitled  to  have  it  put  upon  the  statement  of  the 
case  made  by  the  learned  Judge  who  tried  him  ;  and 
unless  we  consider  the  statement  of  the  Judge  as 
absolute  verity,  we  shall  get  into  confusion  in  the 
administration  of  this  Act  of  Parliament,  and  I  do 
not  know  where  it  is  to  stop.  The  Judge  is  the 
person  to  state  the  case,  and  we  ought  to  take  his 
statement  precisely  as  a  record  and  act  on  it  in  the 
same  manner  as  on  a  record  of  Court,  which  of  itself 
implies  an  absolute  verity.  I  have  always  under- 
stood that  this  Act  of  Parliament  was  passed  for  the 
purpose  of  amending  one  of  the  greatest  scandals 
that  existed  in  the  law,  viz.,  that  whilst  in  civil  cases 
the  most  minute  possible  mistake,  or  the  omission  of  the 
most  paltry  piece  of  evidence,  or  the  rejection  of  any 
immaterial  matter,  would  entitle  the  parties  as  of 
right  to  a  new  trial,  in  matters  where  a  person's  life 
depended,  as  in  this  case,  he  was  prevented  without 
adopting  a  most  circuitous  and  difficult  course  from 
getting  his  case  reviewed  upon  any  error  of  fact;  I 
entirely  concur  with  my  Lord  Chief  Justice  of  the 
Common  Pleas  and  my  Brother  Coleridge,  who  think 
that  we  ought  to  give  a  most  liberal  construction  to 
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the  Act  of  Parliament,  and,  instead  of  limiting  it,  to  1858. 
extend  it  as  far  as  we  possibly  can,  for  the  purpose  of  Mellor.s 
giving  a  prisoner  the  opportunity  of  asserting  every  Case. 
right  which  the  law  confers  on  him.  Now  this  Act 
of  Parliament  gives  an  express  power  to  us  to  arrest 
judgments,  that  is  to  decide  upon  the  record  as  it 
stands,  in  fact  to  decide  that  there  is  error,  for  the 
arresting  the  judgment  could  not  be  awarded  except 
for  error.  I  am  not  aware  that  a  judgment  can  be 
arrested  for  any  thing  that  would  not  also  be  error  ; 
and  we  have  that  precise  power  given  to  us  by  the 
Act  of  Parliament.  Therefore,  it  seems  to  me  that, 
having  that  power,  the  best  way  we  can  exercise  it  is 
to  make  such  order  as  justice  may  require  in  every 
case  where,  upon  the  facts  sent  to  us  by  the  Judge, 
which,  as  I  have  said  already,  I  consider  to  imply 
absolute  verity,  there  has  been  any  mistrial  or  any 
error  on  the  trial.  I  am  not  satisfied  that  the  proper 
mode  of  proceeding  would  be  to  order  a  venire  de 
novo;  and  my  impression  is,  that  the  proper  mode 
would  be  to  direct  that  there  be  entered  upon  the 
record  the  case  stated  by  the  Judge  ;  and  to  also  enter, 
not  a  venire  de  novo,  but  an  order  pf  this  Court,  that 
a  trial  should  take  place  in  consequence  of  the  pre- 
vious one  being  a  nullity.  It  is  only  a  variation  in 
words — it  comes  to  the  same  thing.  But  my  impres- 
sion is  that,  if  it  becomes  necessary  to  make  an  entry 
upon  the  record  in  this  case,  it  should  be  a  simple 
order  that  the  man  should  be  tried  again,  and  we 
might  make  a  mistake  if  we  directed  a  thing  to  be 
done  which  seems  to  me  much  more  within  the 
authority  of  a  Court  of  error,  acting  as  a  Court  of 
record  ;  and,  in  my  judgment,  the  authority  given  to 
us  by  the  Act  of  Parliament  ought  to  be  carried  out 
in  the  plainest,  simplest  and  most  direct  form  we  can, 
and  without  reference  to  any  of  the  old  entries  that 
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1858.       occurred  in  error.    I  think  that  in  this  case  there  was 
~~Z ~  a  mistrial,  and  that  our  order  should  be  in  accordance 

MELLOR'S  '  Til  I.     11 

Case.  with  the  opinion  I  have  expressed — that  the  man  shall 
be  tried  again.  I  concur  with  my  brother  Coleridge, 
I  do  not  see  how  this  decision  at  all  defeats  justice, 
in  fact,  in  my  judgment,  it  promotes  it,  and  gives  to 
the  prisoner  that  right  which  the  law  has  distinctly 
conferred  upon  him. 

Crompton  J. — I  am  not  satisfied  that  there  is  any 
ground  in  point  of  law  upon  which  we  ought  to  inter- 
fere with  this  conviction.  The  present  seems  to  me 
one  of  those  cases  where  an  irregularity  has  occurred 
in  the  course  of  the  proceedings  which  does  not  neces- 
sarily vacate  the  verdict,  but  where  the  Courts  in 
which  the  record  is,  in  a  civil  action,  or  the  Crown,  in 
the  exercise  of  its  prerogative,  may  interfere  if  any 
unfairness  or  real  prejudice  has  occurred,  but  where 
such  interference  is  only  matter  of  discretion.  The 
person  who  served  on  the  trial  was  a  qualified  person 
returned  by  the  sheriffs  to  try  the  prisoner,  and  the 
objection  was  that  another  person  of  a  somewhat  simi- 
lar name,  also  returned  by  the  sheriff,  was  called,  and 
that  the  name  of  the  juryman  who  served  was  not 
called,  but  he  stepped  into  the  box  and  was  sworn  on 
the  supposition  that  he  was  the  other  person,  and  in 
his  name.  He  was,  however,  presented  personally  to 
the  prisoner  and  offered  for  his  challenge,  and  was 
sworn  without  challenge  or  objection.  The  argument 
for  the  prisoner  is  that  he  may  have  been  prejudiced 
by  supposing,  from  the  fact  of  the  name  of  the  other 
person  having  been  called,  that  the  juryman  he  had 
the  opportunity  of  challenging  was  the  party  whose 
name  was  really  called,  and  so  that  he  may  have 
lost  the  opportunity  of  challenging  the  juryman  whom 
he  would  have  wished  to  challenge.  I  think  the  case 
the  same  in  principle  as  that  of  The  Juryman  in  the 
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note  to  Hill  v.  Yates.  It  is  true  that  in  that  case  1858. 
the  juryman  in  the  box  was  the  only  one  who  had  -fi—^ 
been  summoned,  and  the  person  to  whose  name  he  Caae- 
answered  was  not  on  the  panel,  but  he  was  called 
by  the  name  of  another  existing  person  who  had 
lived  in  the  neighbourhood,  and  whom  the  prisoner 
might  well  have  supposed  to  be  the  person  offered  for 
his  challenge ;  and  exactly  the  same  objection  made 
here  would  have  been  applicable  in  that  case.  The 
objection  is  that  the  prisoner  might  be  misled  or 
deceived  by  the  name  of  another  party  to  whom  he 
has  no  objection  being  called,  whilst  he  might  have 
an  objection  to  and  might  have  challenged  the  jury- 
man, if  he  had  heard  him  called  by  his  right  name. 
If  the  case  is  not  precisely  one  of  misnomer,  the 
alleged  prejudice  to  the  prisoner  seems  to  me  precisely 
the  same.  I  am  not  aware  of  any  authority  or  case 
in  which  the  fact  that  a  prisoner  has  been  ignorant  of 
some  matter  which  might  have  caused  him  to  chal- 
lenge a  person  who  comes  to  the  book  to  be  sworn, 
has  been  held  to  vitiate  a  verdict  in  point  of  law ;  and 
I  apprehend  that  it  would  not  do  so  even  if  it  appeared 
that  the  prisoner  had  been  purposely  misled,  though 
it  would  be  matter  for  the  consideration  of  a  Court 
in  a  6ivil  case,  in  exercising  their  discretion  as  to 
granting  a  new  trial  under  all  the  circumstances  of 
the  case,  or  for  the  advisers  of  the  Crown  in  the  exer- 
cise of  the  prerogative  of  mercy.  The  Judge  or 
Court  at  the  trial,  through  their  officers,  must  take 
care,  as  far  as  possible,  that  the  due  course  of  pro- 
ceedings is  properly  observed  ;  but  it  would  be  most 
mischievous  if  every  irregularity  of  this  nature,  how- 
ever happening,  and  even  if  contrived  by,  or  assented 
to  by,  the  prisoner  or  his  friends,  would  necessarily 
vacate  a  verdict.     If  it  would  necessarily  have   that 
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1858.  effect,  the  same  principle  would  apply  to  the  case  of 
Mellob's  an  acquittal>  even  though  the  irregularity  were  caused 
Case.  by  the  prosecution.  The  principle  of  inconvenience 
must  not,  however,  be  carried  too  far,  as  there  are 
cases  not  very  dissimilar  to  which  it  would  apply  and 
in  which  there  is  authority  that  the  proceedings  would 
be  erroneous,  as,  for  instance,  the  case  mentioned  in 
2  Hale  P.  C.  296,  where  it  appeared  upon  the  record 
that,  by  mistake,  eleven  only  of  the  jurymen  had  been 
sworn  ;  but  the  extreme  mischief  should  make  us 
cautious  in  seeing  that  the  strict  rules  of  law  are  not 
extended  in  such  a  manner  that  at  every  assizes  and 
sessions  we  should  be  in  danger  of  hearing  of  verdicts 
being  set  aside  by  accidental  or  contrived  irregulari- 
ties like  these  in  question.  I  am  not  aware  that  any 
case  has  carried  the  doctrine  so  far  as  would  be 
necessary  to  support  the  objection  in  question,  and 
in  no  criminal  cases  has  any  similar  objection  pre- 
vailed, that  I  am  aware  of;  the  case  of  Hex  v.  Tre- 
mearne  (a)  being  the  case  of  a  party  not  qualified  to 
act  as  a  juryman  and  not  on  the  panel,  and  being 
a  case  where  the  Court  of  Queen's  Bench,  in  which 
the  record  was,  were  exercising  their  discretionary 
power  of  granting  a  new  trial.  But  even  supposing 
the  objection  in  some  shape  to  be  well  founded,  and 
considering  the  doubts  entertained  by  so  many  of  the 
Judges,  and  the  authorities  they  think  applicable  to 
the  case,  I  am  far  from  speaking  of  the  present  as  a 
case  not  admitting  of  doubt,  still  I  do  not  see  that 
we  are  in  a  position  to  act  upon  it  in  the  manner 
suggested.  It  is  proposed,  as  I  understand,  to  reverse 
the  judgment  and  award  a  venire  de  novo.  We  are 
not  now  sitting  as  one  of  the  superior  Courts  in  banc, 
discussing  whether,  in  the  exercise  of  our  discretion, 
we  ought,  on  affidavit  satisfying  us  of  the  facts,  under 

(a)  5  B.  &  C.  254. 
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all  the  circumstances  to  grant  a  new  trial,  as  in  that  1858. 
class  of  cases  where  questions  of  this  kind  have  gene-  ""Mei,lok,s 
rally  occurred,  and  which  I  do  not  think  applicable  Case- 
to  the  question  before  this  Court ;  neither  is  the  case 
one  of  the  class  of  cases  where  there  is  a  variance  in 
the  record,  as  in  the  instance  of  there  being  one  name 
in  the  venire  and  another  in  the  distringas  in  the 
jury  process  in  a  civil  action,  to  cure  which,  in  some 
cases,  the  Statute  of  Jeofails  of  Hen.  8  contained 
some  provisions  not  applicable  to  criminal  proceed- 
ings ;  nor  have  we  the  record  before  us  showing  any 
mistake  as  to  the  calling  or  swearing  the  jurymen. 
The  books  are  full  of  authority  to  show  that  no  venire 
de  novo  can  issue  except  on  matter  appearing  on  the 
record  sufficient  to  justify  such  award,  and  if  it  be 
improperly  awarded,  it  is  error.  Very  serious  diffi- 
culties might  arise  if  there  should  be  a  second  con- 
viction;  and  if,  on  error  brought,  the  prisoner  should 
say  that  the  reversal  by  this  Court  might  be  right,  as 
perhaps  founded  on  the  evidence,  not  showing  that 
the  legal  offence  charged  was  committed,  but  that 
there  was  nothing  on  the  record  to  warrant  the  award 
of  the  venire.  This  Court  has  certainly  never  yet 
awarded  a  new  trial,  even  in  cases  where  the  justice 
of  the  case  would  be  best  met  by  a  new  trial.  Even 
in  the  cases  in  the  old  books,  where  the  Courts  have 
allowed  matter  arising  after  the  swearing  and  before 
the  giving  of  the  verdict  as  to  the  misconduct  of  the  jury 
to  be  suggested,  they  require  it  to  be  upon  the  record 
before  they  will  act  upon  it.  In  Hillord  v.  Hall  (a), 
"All  the  justices  say  that  they  ought  first  to  see  that 
a  record  be  made  of  this,  for  the  matter  to  appear  upon 
the  record  for  which  the  judgment  shall  be  stayed  ; 
et  si  nous  agardomos  ore  un  novell  venire  quant  nul 
tiel  matter  ne  reason  appiert  sur  le  record,  le  posterity 

(a)  2  Roll.  Reports,  261. 
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1858.  voile  admirer  al  nous;  and  because  no  record  is  yet 
Mbllor's  made  of  this,  but  only  the  notes  of  the  clerk,  it  was 
Case-  adjourned  until  it  was  put  upon  the  record."  In  the 
case  of  a  challenge  being  overruled  improperly,  it  is 
quite  clear  that  it  must  appear  upon  the  record  before 
the  overruling  can  be  treated  as  error ;  and  I  appre- 
hend that  it  must  either  be  recorded  during  the  trial, 
or  some  minute  made  of  it  from  which  a  record  can 
be  subsequently  made  to  justify  the  officer.  I  will 
not  undertake  to  say  how  far  any  such  objection  as 
the  present  could  properly  be  put  upon  the  record  if 
a  writ  of  error  were  brought,  and  the  judgment  and 
proceeding  had  to  be  formally  entered  on  the  record. 
In  many  cases  where  the  objection,  if  made,  might 
have  been  amended  at  the  time  by  an  alteration  or 
amendment  of  a  name  in  the  panel  or  minute,  it 
might  be  very  doubtful  whether  the  minute  of  the 
clerk,  from  which  I  presume  the  record  should  be 
made  up,  ought  to  be  departed  from ;  and  if  the 
matter  be  inconsistent  with  the  record,  it  could  not  be 
assigned  for  error,  as  where,  in  a  passage  before 
referred  to  from  Hale's  P.  C.  296,  it  appears  that,  if 
a  juryman  be  returned  as  sworn,  it  cannot  be  assigned 
for  error  that  he  was  unsworn.  This  might  possibly 
be  obviated  by  some  direction  that  the  matter  might 
be  stated  on  the  record  according  to  the  fact  and 
truth,  or  it  might  be  thought  that  the  fact  was  not 
inconsistent  with  the  allegations  on  the  record ;  but 
however  that  might  be  with  regard  to  a  Court 
examining  alleged  matters  of  error  on  the  record,  I 
think  that  the  course  we  are  asked  to  take  would  lead 
to  great  danger  and  mischief.  Even  in  cases  like 
those  mentioned  in  2  Hale's  P.  C.  307,  308,  where 
matter  of  the  misconduct  of  the  jury  is  allowed  to  be 
suggested  upon  the  record,  there  seems  to  have  been 
some  examination,  probably  upon  oath  ;  but  here  we 


Case. 
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should  be  proceeding  on  the  alleged  fresh  discovery       1858. 

of  facts   after  judgment,   without   anything   on   the    mellob's 

record  to  justify  us.     If  we  act  without  having  the 

record  before  us  in  such  cases,  every  Court  of  Quarter 

Sessions  or  Assize  may,  on  mere  rumour,  supposition 

or  surmise,   without  evidence,   affidavit   or  personal 

knowledge  of  the  Judge  or  presiding  officer,  certify 

to  us  that  matter  not  appearing  on  the  record  has 

come  to  their  knowledge,  and  ask  us  on  that  to  award 

a  venire  de  novo,  and  probably  might  themselves,  on 

the  same  ground,  award  a  new  venire.     In  the  case 

of  a  writ  of  error,  and  error  in  fact  being  assigned, 

the  Crown,  in  the  case  of  a  conviction,  or  the  prisoner, 

in  the  case  of  an  acquittal,  would  have  the  right  of 

traversing  the  matter  alleged,  and  so  questioning  its 

truth.     I  feel  great  difficulty  in  seeing  how  we  can 

act  without  there  being  some  such  opportunity  afforded 

to  the  parties,  or  at  all  events  without  the  matter 

beino-  on  the  record.     These  considerations  make  me 

concur  with  those  Judges  who  think  that  we  cannot 

reverse  this  judgment,  or  order  a  fresh  venire  or  new 

trial,  by  virtue  of  the  11  &   12  Vict.  c.   78. ;  and, 

upon  the  whole,  I  am  of  opinion  that  we  ought  not 

to  interfere  with  this  conviction. 

Crowder  J.  —  I  entertain  considerable  doubt 
whether  this  case  falls  within  the  statute,  and  the 
inclination  of  my  opinion  is  that  it  does  not ;  but, 
assuming  it  to  do  so,  I  am  of  opinion  that  there  has 
been  no  mistrial,  and  that  the  conviction  is  right. 
The  single  fact  raising  the  point  of  law  in  this  case  is, 
that,  when  the  name  of  Joseph  Henry  Thome  was 
called  from  the  panel  of  the  petty  jurors,  William 
Thorniley,  in  the  same  panel,  answered  by  mistake, 
and  was  sworn  as  one  of  the  twelve  jurymen  who 
ultimately  found  the  prisoner  guilty  of  murder.  The 
mistake  was  not  mentioned  to  the  learned  Judge  till 
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1858.  the  day  after  the  termination  of  the  trial,  and  the 
Mellor's  question  for  us  to  decide  is,  whether  such  mistake  has 
Case,  rendered  the  trial  abortive.  The  prisoner  has  been 
tried  by  twelve  men  legally  qualified  to  serve  as  jurors, 
and  whose  names  had  been  duly  recorded  in  the  panel 
of  petty  jurors.  There  has  been  no  default  or  neglect 
in  the  officer  of  the  Court,  whose  duty  it  was  to 
impanel  the  jury,  and  there  is  no  suggestion  that  the 
prisoner  has  suffered  the  slightest  prejudice,  in  fact, 
from  William  Thomiley  having  served  on  the  jury 
instead  of  Joseph  Henry  Thome.  It  is  further  stated 
.  by  the  learned  Judge  as  a  fact,  that  the  prisoner  was 
offered  his  challenge  before  William  Tkormley  was 
sworn  ;  and  it  is  quite  consistent  with  the  statement 
in  the  case  that  the  prisoner  may  have  had  a  personal 
knowledge  of  William  Thomiley  as  the  individual, 
about  to  be  sworn,  but  had  no  design  to  challenge 
him.  Before  I  can  arrive  at  the  conclusion  that  a 
verdict  found  by  such  a  jury  so  impanelled  is  a 
nullity,  I  must  be  satisfied  that  there  exists  some 
stringent  and  inflexible  rule  of  law  which  goes  the 
length  of  avoiding  every  criminal  'trial  when  such  a 
mistake  (however  unattended  with  the  slightest  mis- 
chief) has  occurred.  It  is  in  the  experience  of  every 
one  familiar  with  Criminal  Courts  that,  notwith- 
standing the  greatest  caution  and  circumspection  on 
the  part  of  the  officer,  such  mistakes  will  occasionally 
occur,  either  from  the  defective  pronunciation  of 
strange  names,  or  from  the  inattention  and  want  of 
accurate  hearing  of  the  jurors  whose  names  are  called 
over;  and,  if  there  be  any  rule  of  law  which  renders 
such  a  mistake  per  se  fatal  to  the  verdict,  I  own  I 
should  contemplate,  with  the  utmost  alarm,  the  awful 
consequences  which  might  ensue  from  it  to  the 
administration  of  criminal  justice  throughout  the 
country.     Verdicts  found  at  the  Assizes  and  Quarter 
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Sessions  after  the  most  patient  and  careful  investiga-  1858, 
tion,  where  the  trials  have  been  conducted  with  the  Meiaor,8 
utmost  impartiality,  and  the  results  have  been  most  Ca*e- 
satisfactory  to  the  ends  of  justice,  might  be  set  aside, 
and  the  prisoners,  if  convicted,  might  have  another 
chance  of  escape,  or,  if  acquitted,  might  have  their 
lives  and  liberty  again  imperilled  by  another  trial. 
For  if  such  a  mistake  be  fatal  to  the  trial,  it  is  equally 
so  whether  the  verdict  pass  for  or  against  the  prisoner, 
and  whatever  the  nature  of  the  crime  may  be  with 
which  he  is  charged.  But  I  can  find  no  such  rule  of 
law.  One  or  two  of  the  earlier  cases  of  civil  actions 
were  relied  on,  where  a  similar  irregularity  was  held 
to  constitute  a  mistrial.  But  those  authorities  were 
fully  discussed  and  considered  in  the  later  cases  of 
Hill  v.  Yates  (a),  and  Rex  v.  Hunt  (b),  and  Earl 
of  Falmouth  v.  Roberts  (c),  where  it  was  clearly 
settled  that  such  irregularity  did  not  of  itself  vacate 
the  trial,  but  that  in  any  such  case  it  was  in  the  dis- 
cretion of  the  Court  whether  a  new  trial  should  be 
granted.  Rex  v.  Tremearne  seems  to  have  but  little 
bearing  on  this  case,  as  there  an  infant  had  been 
sworn  by  mistake  upon  the  jury,  and  Lord  Tenterden 
and  the  Court  of  King's  Bench  decided  that  there  was 
a  mistrial,  because  the  infant  was  not  qualified  to  sit 
upon  any  jury,  and  so  the  verdict  was  not  returned  by 
twelve  good  and  lawful  men.  The  "  Case  of  a  Jury- 
man" in  the  notes  to  Hill  v.  Yates  (a),  is  not  in  point 
as  to  the  facts ;  because  there  the  only  name  on  the 
panel  of  petty  jurors  was  Joseph  Curry,  which  was 
really  intended  for  Robert  Curry,  who  had  been  duly 
summoned  to  attend.  There  was  a  Joseph  Curry  in 
existence,  but  who  was  not  qualified  to  be  on  the 

(o)  12  East,  229.  (6)  4  B.  &  Aid.  430. 

(c)  9  Mee.  &  Wels.  469. 
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1858.  panel.  The  name  Joseph  Curry  being  called,  Robert 
Mellor's  Curry,  the  man  really  interested,  went  into  the  jury 
Case-  box  and  was  sworn,  and  served.  It  was  contended 
that  there  was  a  mistrial,  but  held  by  all  the  Judges 
that  there  was  not,  but  only  a  misnomer,  which  did 
not  invalidate  the  trial.  As  regards  the  main  ground, 
however,  on  which  it  was  contended  before  us  that 
there  had  been  a  mistrial,  The  Case  of  a  Juryman  is 
directly  in  point.  It  is  said  that  Mellor's  right  to 
challenge  was  presumedly  prejudiced,  because  he 
may  have*  desired  to  challenge  the  name  of  William 
Thorniley,  though  not  the  name  of  Joseph  Thome, 
and  may  have  known  neither  of  them  personally ;  and 
so,  in  The  Case  of  a  Juryman,  the  prisoner  might  have 
had  cause  of  challenge  against  Robert  Curry,  but 
none  against  Joseph  Curry ;  and  thus  the  prisoner 
might  have  had  his  right  of  challenge  curtailed  if  he 
knew  neither  of  the  men  personally.  The  trial,  how- 
ever, was  held  valid  by  all  the  Judges.  I  am  of 
opinion  therefore  that  there  has  been  no  mistrial  in 
the  present  case,  and  that  the  conviction  must  stand. 

Willes  J. — I  am  not  satisfied  that  there  was  a 
mistrial. 

The  prisoner  was  tried  by  twelve  men  taken  from 
the  panel  and  sworn  in  his  presence  without  challenge 
or  objection,  and  without  any  default  in  the  Court  or 
its  officers. 

If  a  foreigner  had  been  upon  the  jury  unknown 
to  the  prisoner  the  conviction  would  have  been  un- 
objectionable, even  though  the  prisoner  were  proved 
to  dislike  foreigners  and  to  be  sure  to  have  challenged 
one  if  known  by  him  to  be  so. 

Again,  if  the  juryman  had  been  described  on  the 
panel  by  a  wrong  Christian  name,  and  had  been  called 
thereby  in  Court  and  sworn  upon  the  jury,  the  con- 
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viction  would  have  been  valid.     Yet  such  a  mistake       1858. 
might,  equally  with  that  in  question,  have  misled  the    mellor's 
prisoner  and  prevented  him  from  challenging.  Case- 

I  cannot  distinguish  the  present  case  from  Hill  v. 
Yates  (a)  and  The  Case  of  a  Juryman  (6),  and  I  think 
the  decisions  in  those  cases  are  correct  in  principle. 

Care  ought  to  be  taken  at  the  time  that  the  jury 
may  be  composed  of  persons  whom  neither  the  Crown 
nor  the  prisoner  can  justly  object  to. 

On  the  other  hand,  lest  the  proceedings  should  be 
interminable,  the  Crown  and  the  prisoner  ought  to 
take  their  objections  in  proper  time,  as  each  juryman 
comes  to  the  book  to  be  sworn  and  before  he  is  sworn. 

If  this  was  a  mistrial,  the  prisoner  being  convicted, 
it  would  equally  have  been  a  mistrial  in  case  of 
acquittal ;  but  to  order  a  venire  de  novo  in  the  latter 
case  would  be  scandalous  and  oppressive. 

It  is  not  suggested  that  the  prisoner  has  not  had 
a  fair  trial,  nor  that  he  has  sustained  any  prejudice. 

Far  from  its  appearing  that  he  was  deprived  of  his 
challenge,  it  is  even  consistent  with  the  facts  that  he 
may  have  known  who  was  about  to  be  sworn,  and 
advisedly  abstained  from  objecting  to  him. 

In  the  cases  relied  upon  for  the  prisoner,  those  who 
served  as  jurymen  were  not  upon  the  panel  or  returned 
to  serve ;  and  those  cases  are  in  other  respects,  already 
stated  by  my  brother  Erie,  distinguishable  from  the 
present.  I  am  not  disposed  unnecessarily  to  add  to 
their  number. 

As  to  any  supposed  tenderness  and  humanity  to 
the  prisoner  in  giving  way  to  such  an  objection,  I 
have  no  right  to  be  tender  and  humane  at  the  expence 
of  the  law. 

If  it  appeared  that  the  prisoner  had  not  a  fair  trial 

(a)  12  East,  220- 

(6)  In  note  to  Hill  v.  Yates,  ibid.  230  ;  S.  C.  in  Black  Book,  vol.  1. 
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1858.       he  would  of  course   be   pardoned ;  but   there  is  no 

Mbllor's    pretext  for  that. 

Case.  jn  this  view  of  the  case,  it  may  be  unnecessary  to 

express  an  opinion  upon  the  construction  of  the  statute 

11  &  12  Vict.  c.  78. ;  but  upon  that  point  I  concur 

in  the  judgment  of  the  Lord  Chief  Baron. 

I  am  of  opinion  that  the  conviction  is  right  and 
ought  to  stand. 

Watson  B. — I  am  of  opinion  that  in  this  case 
there  has  been  a  mistrial;  that  this  Court  is  competent 
to  award  a  venire  de  novo,  and  that  accordingly  a 
venire  de  novo  ought  to  be  awarded.  I  have  arrived 
at  this  conclusion  after  much  consideration,  and  not 
without  some  doubt.  I  do  not  feel  myself  called  upon 
after  the  ample  discussion  that  has  taken  place,  to 
give  my  reasons  at  length ;  it  is  sufficient  to  say 
that  I  concur  in  the  judgment  delivered  by  the  Lord 
Chief  Justice  of  the  Queen's  Bench. 

Channell  B. — I  certainly  entertained  very  con- 
siderable doubts  in  the  course  of  the  argument,  and, 
after  the  observations  of  the  Chief  Justice  of  the 
Common  Pleas,  and  the  difference  that  now  prevails 
on  the  bench  upon  the  subject,  it  is  with  some  hesita- 
tion that,  upon  the  best  consideration  I  have  been  able 
to  give  to  the  subject,  I  have  come  to  the  conclusion 
that  there  has  been  no  mistrial  in  this  case.  I  concur 
in  the  judgment  of  my  brother  Erle,  and  the  reasons 
he  has  given  for  it.  In  the  first  place,  I  am  unable 
to  distinguish  this  from  The  Case  of  a  Juryman.  I 
agree  with  my  brother  Crowder  that  the  facts  are  not 
precisely  the  same,  but  the  law  that  was  laid  down 
by  Lord  Ellenborough  in  that  case,  in  my  judgment, 
strictly  applies  to  the  present  inquiry.  I  do  not  concur 
in  one  observation  that  fell  from  my  Lord  Chief  Justice, 
namely,  that  the  fact  that  there  was  no  deliberate 
argument  in  the  case  of  Hill  v.  Yates  detracts  from 
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its  authority.     The  Case  of  a  Juryman,  on  which  it       1858. 
was  founded,  did  receive  the  deliberate  consideration  of  ~j£ 


the  Judges.  It  was  considered  by  the  twelve  Judges  ;  C«™» 
the  point  was  at  first  overruled  by  Eyre  B.,  but,  in 
consequence  of  the  opinion  of  counsel,  the  matter  was 
brought  under  the  consideration  of  the  twelve  Judges, 
aad  seeing  that  there  was  in  that  case  a  capital  offence, 
forgery  being  then  attended  with  liability  to  capital 
punishment,  it  must  have  received  full  consideration. 
In  the  case  of  Hill  v.  Yates,  in  which  the  Court 
refused  a  rule  for  a  new  trial,  the  matter  was  argued 
on  the  motion  for  a  new  trial  by  a  very  learned 
counsel,  who  applied  all  the  consideration  he  could 
to  induce  the  Court  to  grant  a  rule  for  a  new  trial. 
The  language  of  Lord  Ellenborough  is :  "  If  upon 
consideration  and  consultation  with  the  other  Judges 
they  find  themselves  bound  to  grant  it,  they  would 
of  their  own  accord  award  the  rule  prayed  for."  It 
appears  that  the  matter  was  well  considered  by  the 
Judges.  I  find  then,  in  1810,  The  Case  of  a  Juryman 
was  determined  by  twelve  Judges,  and  a  different  set 
of  Judges  twenty-seven  years  afterwards,  on  full  con- 
sideration,  say,  we  uphold  the  doctrine  in  The  Case  of 
a  Juryman.  I  am  unable  to  distinguish  that  case 
from  the  present.  But  even  supposing  there  has  been 
an  irregularity  or  a  mistrial,  it  seems  to  me,  on  the 
best  consideration  I  can  give  the  matter,  that  it  would 
only  be  ground  of  error.  I  am  of  opinion  that  the 
11  &  12  Vict.  c.  78.  does  not  authorize  this  Court  to 
do  what  we  must  do  if  the  argument  in  favour  of  the 
prisoner  is  to  prevail.  In  the  first  place  the  Court  is 
called  on,  with  respect  to  matters  of  law,  to  hear  and 
finally  determine ;  in  the  next  place,  authority  is  given 
to  the  Court  to  reverse,  affirm,  or  amend  any  judg- 
ment.    It  may  reverse  a  judgment  in  this  way:  if  the 
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1858.  learned  Judge  at  the  trial  reserved  the  question  whether 
Mellob's  or  not  evidence  was  properly  received,  and  the  Court 
Case.  js  0f  opinion  that  the  evidence  was  not  properly  received, 
and  the  prisoner  has  been  convicted  after  the  receipt 
of  such  evidence,  the  Court  may  reverse  the  judgment. 
Further,  the  Court  may  affirm  the  judgment ;  that  is, 
treat  it  as  correct;  or  amend  any  judgment,  which  I 
understand  to  apply  to  a  case  where  there  has  been  a 
conviction  proper  in  its  character,  but  followed  by  a 
wrong  sentence,  as,  for  instance,  a  sentence  of  im- 
prisonment for  a  longer  term  than  the  law  authorizes 
in  such  a  case.  Then,  on  reversing  the  judgment,  it 
is  a  nullity :  affirming  it,  it  is  to  stand,  or  amending 
it,  it  is  to  stand  in  its  amended  state.  Again,  we  may 
avoid  the  judgment,  that  is,  vacate  it,  in  a  case  where 
there  ought  to  have  been  no  conviction  at  all ;  and 
we  have  power  to  "  order  an  entry  to  be  made  on  the 
record,  that  in  the  judgment  of  the  said  justices  and 
barons  the  party  convicted  ought  not  to  have  been 
convicted,  or  to  arrest  the  judgment."  I  pause  there. 
My  brother  Martin  has  said,  you  can  only  arrest  the 
judgment  for  a  matter  that  would  be  ground  of  error. 
Now,  my  view  of  the  statute  is  this,  that  some  matters 
are  taken  away  which  might  have  been  ground  of 
error  before.  Whatever  the  Court  does,  it  is  to  dp 
finally,  and  it  is  therefore  empowered  to  arrest  the 
judgment.  But  then  the  word  demurrer  is  not  fotin,d 
in  the  statute,  and  that  may  perhaps  warrant  the 
decision  of  Parke  B.,  that  in  cases  of  demurrer  this 
Court  has  no  jurisdiction.  The  words  "  such  order  as 
justice  may  require"  I  think  must  be  read  as  words 
ejusdem  generis,  and  apply  to  a  case  where  judgment 
is  reversed,  affirmed,  amended,  or  only  avoided,  and 
nothing  more  is  to  be  done.  I  think,  when  we  come  to 
look  at  the  certificate  that  is  to  be  given,  we  shall  find 
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that  srtch  is  the  true  meaning  of  the  statute.   The  statute       1858. 
enacts,  that  "  a  certificate  of  such  entry  under  the    Mellor.s 
hand  of  the  clerk  of  assize  or  his  deputy,  or  the  clerk        Case* 
of  the  peace  or  his  deputy,  as  the  case  may  be,  in  the 
form,  as  near  as  may  be,  or  to  the  effect  mentioned  in 
the  schedule  annexed  to  this  Act,  with  the  necessary 
alterations  to  adapt  it  to  the  circumstances  of  the 
case,  shall  be  delivered  or  transmitted  by  him  to  the 
sheriff  or  gaoler  in   whose  custody  the  person  con- 
victed shall  be."     Now,  I  do  not  attach  much  import- 
ance to  the  provision  for  an  alteration  in  the  form 
given  by  the  statute  to  meet  the  circumstances  of  the 
particular   case  ;    but,    in   construing  the   statute,   I 
cannot  throw  the  form  out  of  consideration.    Then  the 
statute  says,  that  such  certificate  having  been  given, 
it  is  to  be  delivered  or  transmitted  by  the  clerk  to  the 
sheriff  or  gaoler  in  whose  custody  the  person  convicted 
shall  be,   and   that  "  the  said  certificate  shall  be  a 
sufficient  warrant  to  such  sheriff  or  gaoler,  and  all  other 
persons,  for  the  execution  of  the  judgment  as  the  same 
shall  be  so  certified  to  have  been  affirmed  or  amended  ;" 
if  the  judgment  is  affirmed  it  is  to  be  executed  :   if  it  is 
amended  it  is  to  be  executed  according  to  its  amended 
form  and  character.     "  And  for  the  discharge  of  the 
person  convicted  from  further  imprisonment  if  judg- 
ment shall  be  reversed,  avoided,  or  arrested."     I  find 
here  the  word  "avoided"  is  actually  introduced  in 
the  clause.     It  seems  to  me  on  these  grounds  that  the 
present  case  is  not  within  the  statute,  and  I  do  not 
found  my  judgment  upon  the  time  at  which  the  dis- 
covery of  the  mistake  was  made.     I  think  it  may  be 
that,  although  the  discovery  was  made  after  the  trial, 
it  would  not  prevent  the  case  being  within  the  statute 
if  in  other  respects  it  would  embrace  it.     My  opinion 
is  that  this  statute  does  not  apply  to  a  case  of  this 

p  p  2 
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1858.       kind  in  which  our  decision  cannot  be  final,  either  in 

Mellob's    avoiding,  affirming,  or  amending  the  judgment.     I 

Case-        am  of  opinion  there  has  been  no  irregularity,  and,  if 

there  has,  it  can  only  be  redressed  by  writ  of  error, 

and  this  Court  has  no  jurisdiction  under  the  statute  to 

decide  the  matter. 

Byles  J. — Joseph  Henry  Thorne  and  William 
Thorniley  are  both  upon  the  panel.  Thorne  is  called 
and  by  mistake  Thorniley  answers,  is  sworn  and  tries 
the  case.  No  prejudice  appears  to  have  been  suffered 
by  the  prisoner,  but  it  is  suggested  that  in  such  a  case 
a  prejudice  might  possibly  happen.  I  am  of  opinion 
that  there  has  been  no  mistrial.  The  mistake  is  not 
a  mistake  of  the  man,  but  only  of  his  name.  The 
very  man  who,  having  been  duly  summoned,  and 
being  duly  qualified,  looked  upon  the  prisoner,  and 
was  corporeally  presented  and  shown  to  the  prisoner 
for  challenge,  was  sworn  and  acted  as  juryman.  At 
bottom  the  objection  is  but  this,  that  the  officer  of  the 
Court,  the  juryman  being  present,  called  and  addressed 
him  by  a  wrong  name.  Now  it  is  an  old  and  rational 
maxim  of  law  that  where  the  party  to  a  transaction, 
or  the  subject  of  a  transaction,  are  either  of  them 
actually  and  corporeally  present,  the  calling  of  either 
by  a  wrong  name  is  immaterial.  Preesentia  corporis 
tollit  errorem  nominis.  Lord  Bacon,  in  his  maxims 
(Regulae  25),  fully  explains  and  copiously  illustrates 
this  rule  of  law  and  good  sense,  and  shows  how  it 
applies,  not  only  to  persons  but  to  things.  In  this  case, 
as  soon  as  the  prisoner  omitted  the  challenge,  and 
thereby  in  effect  said,  I  do  not  object  to  the  juryman 
there  standing,  there  arose  a  compact  between  the 
Crown  and  the  prisoner  that  the  individual  juryman 
there  standing  corporeally  present  should  try  the  case. 
It  matters  not,  therefore,  that  some  of  the  accidents 
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of  that  individual,  such  as  his  name,  his  address,  his  1858. 
occupation,  should  have  been  mistaken.  Constat  de  Mellor.s 
corpore,  and  that  is  enough,  at  least  where  the  juryman  Case- 
is  duly  qualified  and  summoned.  Suppose  the  name 
by  which  the  juryman  is  now  called  not  to  be  the 
name  of  himself  or  of  anyone  else,  that  amounts  but 
to  this,  that  he  is  so  called  by  that  name  improperly. 
Suppose  the  wrong  name  to  be  a  name  by  which 
another  or  others  are  called,  can  it  make  any  difference 
in  principle  ?  Suppose  a  bearer  of  that  name  is  to  be 
found,  not  only  in  England,  but  in  the  county,  or  on 
the  panel.  In  all  these  cases  there  is  a  possibility,  and 
various  degrees  of  probability,  of  prejudice,  or  perhaps 
more  properly  speaking,  of  improbability,  but  a  mere 
possibility  of  prejudice  cannot  vitiate  the  trial ;  for,  if 
so,  a  wrong  addition,  or  any  other  misdescription  of 
the  juryman,  when  called  into  the  box,  would  be  a 
fatal  objection  to  the  trial.  The  case  in  the  note  to 
Hill  v.  Yates  (a)  seems  to  me  to  confirm  this  view,  and 
to  be  a  solemn  decision  by  all  the  Judges  of  England 
seventy-five  years  ago,  that,  notwithstanding  some 
earlier  cases,  a  mistake  of  this  nature  is  no  mistrial. 
If  another  rule  is  once  introduced  new  trials  in 
criminal  cases  will  come  in  like  a  flood.  It  is  in  vain 
to  say  that  greater  care  should  be  used.  Wise  and 
practical  regulations  must  contemplate  and  provide 
for  the  occasional  oversight  and  inadvertences  which 
by  the  law  of  chances  are  certain  to  happen  among 
the  thousands  of  criminal  trials  before  all  sorts  of 
jurisdictions  every  year  in  England.  Moreover,  if  a 
mistake  of  this  nature  vitiate  a  verdict  against  a 
prisoner,  it  equally  vitiates  a  verdict  for  him.  The 
Crown  may  at  any  time,  and  at  any  distance  of  time, 

(.a)  12  East,  229. 
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1858.       take   a    similar  robjection,   and    the    validity    of   all 
Mbllok's     acquittal^  past  and  future,  is  put  in  jeopardy.     I  also 
Case.        entertain    considerable    doubt    whether    the    statute 
authorizes  this  Court  to  grant  a  venire  de  novo. 

Lord  Campbell  C.  J. — There  being  eight  Judges 
in  favour  of  affirming  the  conviction  and  six  of 
a  contrary  opinion  ;  the  conviction  is  therefore 
affirmed. 

Judgment  affirmed. 
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REGINA  v.  BENITO  LOPEZ. 
REGINA  v.  CHRISTIAN  SATTLER.  1858. 


These  cases,  though  separately  reserved,  are  reported  An  English 
together,  because  similar  matters  of  law  arose  in  both  ?hiP°nthe 

d.        _  lilfjll  SC3S  IS 

one  judgment  only  was  delivered  by  the  part  of  the 

Court.  territory  of 

England;  and 
a  foreigner  on 
_  board  such 

REGINA  v.  LOPEZ.  ship  is  sub- 

ject to  our 

On  the  trial  of  Benito  Lopez  the  following  case  was  therefore,  if 
reserved  and  stated  by  Crompton  J.  he  there  does 

.  •>  an  act  which 

lhe  prisoner  was  tried  before  me  at  the  Summer  is  a  criminal 
Assizes,  1857,  at  Exeter,  on  an  indictment  charging  "heXwof 
him   with  feloniously  wounding  George  Smith,   with  fi£2bh 
intent  to  do  him  some  grievous  bodily  harm,  and  was  to  that  law, 
found  guilty  of  unlawfully  wounding,  and  sentenced  virtu™of'   y 
to  two  years  imprisonment  with  hard  labour.  thfiTl1!^ 

It  was  proved    at    the    trial   that    the  prisoner,  a  Vkt.c.gi., 
foreigner,  being  a  sailor  and  one  of  the  crew  of  the  the  offence 
British    ship    Ontario,    maliciously   and    unlawfully  courtof"7 
wounded  the  prosecutor,  also  a  foreigner  and  a  sailor,  justice  in 

the  Queen's 
dominions 
having  cognizance  of  such  crimes  if  committed  within  its  limits,  within  whose  juris- 
diction he  may  be  brought;  for  when  so  brought  he  is,  within  the  meaning  of  that 
section,  "found"  within  such  jurisdiction. 

Neither  the  liability  of  a  foreigner  to  punishment  for  an  offence  committed  by  him  in 
an  English  ship  on  the  high  seas,  nor  the  jurisdiction  of  the  Courts  of  this  country  to 
try  him  for  such  offence,  is  affected  by  the  fact  that  he  was  illegally  and  by  force  taken 
on  board  the  ship  and  there  illegally  detained  at  the  time  of  the  commission  of  the 
offence,  unless  the  act  charged  was  committed  for  the  purpose  of  releasing  himself  from 
illegal  duress  ;  and,  therefore,  where  a  foreigner,  who  was  arrested  in  a  foreign  town  and 
forced  on  board  an  English  ship,  while  kept  in  custody  in  such  ship  on  the  high  seas, 
killed  the  officer  who  arrested  him  out  of  malice  prepense  and  not  with  a  view  to  escape, 
it  was  held  that,  even  assuming  such  arrest  and  detention  to  be  illegal,  he  was  guilty 
of  murder,  and  was  properly  tried  for  such  offence  at  the  Central  Criminal  Court  within 
whose  jurisdiction  he  was  brought. 

VOL.     I.  Q    Q 
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1858.       and  one  °f  tne  crew  °f  tne  same  ship,  whilst  on  the 
— : r~  high  seas  and  in   the  said   ship  on  a  voyage  from 

Lopez s  ° 

Case.       London  to  the  coast  or  Africa. 

I  reserved  for  the  consideration  of  the  Court  the 
question,  whether  the  prisoner,  a  foreigner,  was  pro- 
perly convicted  of  the  offence  committed  on  the  high 
seas.  Charles  Crompton. 

This  case  was  argued  on  23d  January,  1858,  before 
Lord  Campbell  C.  J.,  Cockburn  C  J.,  Pollock  C  B., 
Coleridge  J.,  Wightman  J.,  Erle  J.,  Williams  J., 
Martin  B.,  Crompton  J.,  Crowder  J.,  Willes  J., 
Watson,  B.,  Channell  B.  and  Byles  B. 

Welsby  (with  him  M.  Bere)  appeared  for  the 
Crown. 

Ballantine  Serjt.  (instructed  by  the  Solicitor  to  the 
Treasury)  appeared  for  the  prisoner. 

Ballantine  Serjt.,  for  the  prisoner.  This  case  is 
one  of  great  importance,  involving  serious  questions 
of  international  law.  I  propose  to  consider  first,  the 
operation  of  the  statute  18  &  19  Vict.  c.  91.  s.  21., 
and  then  the  more  general  question  as  to  the  liability 
of  a  foreigner  to  the  operation  of  our  laws. 

The  question  which  arises  upon  the  statute  is 
whether,  under  the  circumstances  of  this  case,  the 
prisoner  was  "found"  within  the  jurisdiction  of  the 
Court  before  which  he  was  tried  (a).     I  contend  that 

(a)  The  section  enacts,  that  "  if  jesty's  dominions,  which  would 
any  person,  being  a  British  subject,  have  had  cognizance  of  such  crime 
charged  with  having  committed  or  offence  if  committed  within  the 
any  crime  or  offence  on  board  any  limits  of  its  ordinary  jurisdiction, 
British  ship  on  the  high  seas,  or  in  such  Court  shall  have  jurisdiction 
any  foreign  port  or  harbour ;  or  if  to  hear  and  try  the  case,  as  if  such 
any  person,  not  being  a  British  crime  or  offence  had  been  corn- 
subject,  charged  with  having  com-  mitted  within  such  limits  j  pro- 
moted any  crime  or  offence  on  vided  that  nothing  contained  in 
board  any  British  ship  on  the  high  this  section  shall  be  construed  to 
seas  is  found  within  the  jurisdiction  alter  or  interfere  with  the  Act 
of  any  Court  of  justice  in  her  Ma-  12  &  13  Vict.  c.  96." 
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he  was  not  so  found.    The  case  does  not  state  that  the      1858. 
prisoner  was  found  within  the  jurisdiction.  ~ ; ; — 

Lord  Uampbell  C.  J — The  prisoner  was  tried  at       Case. 
Exeter,  and  therefore   must  have  been   found  in  the 
county  of  Devon. 

Ballantine  Serjt.  Then  I  contend  that  this  enact- 
ment was  intended  to  apply  to  cases  where  an  offender, 
having  escaped,  is  afterwards  discovered  within  the 
jurisdiction  of  some  Court  competent  to  try  persons 
for  such  offence.  Here  the  prisoner  was  not  "  found," 
but  was  "  brought  into"  the  jurisdiction  in  custody 
and  against  his  will.  If  the  statute  is  construed  so 
as  to  apply  to  such  a  case  as  this,  all  particular  juris- 
dictions will  be  rendered  nugatory,  and  persons  can 
be  brought  anywhere  to  be  tried  at  the  arbitrary  will 
of  those  who  have  them  in  custody ;  and  an  offender 
escaping  from  a  ship  after  the  commission  or  alleged 
commission  of  a  crime  therein  may,  if  afterwards 
arrested  in  an  English  county,  be  taken  all  over 
England  to  any  spot  where  the  government  may 
choose  that  he  shall  be  tried. 

Lord  Campbell  C.  J. — Before  this  statute,  by  the 
statute  of  28  Hen.  8.  c.  15.  the  Crown  had  power  to 
grant  a  special  commission  to  try  a  prisoner  for  an 
offence  committed  within  the  Admiralty  jurisdiction 
wherever  it  pleased,  and,,  if  that  power  was  abused, 
those  who  abused  it  were  responsible. 

Martin  B. If  the  prisoner   went  voluntarily  on 

board  the  ship,  his  case  might  be  very  different  to 
what  it  would  be  if  he  was  forced  on  board  upon  the 
coast  of  Africa ;  and  I  should  like  to  have  it  stated 
in  the  case  in  what  manner  he  went  on  board. 

Crompton  J He  was  one  of  the  crew;  and  we 

cannot  imply  that  any  force  was  used  to  bring  him  on 
board  the  ship. 

Ballantine  Serjt.     I    think   it   must  be   conceded 
QQ  2 
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185y  that  he  went  on  board  the  vessel  voluntarily  ;  but  he 
did  not  go  voluntarily  and  of  his  own  mere  motion 
within  the  jurisdiction  of  the  Court  at  Exeter.  He 
was  "found"  in  the  ship  and  was  "brought"  within 
the  jurisdiction  of  the  Court  by  force.  The  word 
"found"  must  mean  found  at  first,  and  cannot  mean 
found  at  one  place  and  brought  into  another  place  to 
be  tried.  If  the  Legislature  had  intended  the  statute 
to  bear  the  interpretation  now  contended  for  by  the 
Crown,  the  object  would  have  been  easily  effected 
by  enacting  that  the  offender  may  be  tried  within  the 
jurisdiction  of  any  Court  where  he  shall  be. 

Coleridge  J. — In  the  Customs  Laws  Consolidation 
Act  (a),  the  words  are  where  the  offender  "  may  be 
or  may  be  brought." 

Ballantine  Serjt.  The  words  "  may  be"  in  that 
statute  are  equivalent  to  the  word  "  found"  in  this. 
If  the  words  f  or  may  be  brought"  were  used  in  this 
statute  they  would  include  the  case  now  before  the 
Court.  This  is  a  question  of  great  importance  and 
involving  grave  considerations,  and  the  Court  will 
hesitate  before  deciding  that  the  case,  where  there  is 
a  voluntary  approach  to  a  jurisdiction  and  an  aban- 
donment of  the  right  to  avoid  it,  is  to  be  placed  in  the 
same  category  as  the  case  where  a  man  is  brought  in 
irons  to  a  place  for  the  purpose  of  being  found  there. 

I  next  contend  that  the  conviction  is  bad  on  the 

(a)  16  &  17  Vict.c.  107.  Sect.  275,  on  the  high  seas ;  and  for  the  pur- 

to    which    his   Lordship   alluded,  pose  of  giving  jurisdiction  under 

enacts,   that  "where  any  offence  this  Act  every  offence    shall   be 

shall  be  committed  in  any  place  deemed  to  have  been  committed, 

upon  the  water  not  being  within  and  every  cause  of  complaint  to 

any  county  of  the  United  Kingdom,  have  arisen,  either  in  the  place  in 

or  where  the  officers  have  any  doubt  which  the  same  actually  was  com- 

whether  such  place  is  within  the  rnitted  or  arose  or  in  any  place  on 

boundaries  or  limits  of  any  such  land  where  the  offender  or  person 

county,  such  offence  shall  for  the  complained  against  may  be  or  be 

purposes  of  this  Act  be  deemed  and  brought." 
taken  to  he  an  offence  committed 
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more  general  ground  that  the  prisoner,  a  foreigner  on       1858. 
board  a  British  ship,  was  not  amenable  to  the  muni-     LopEZ,s 
cipal    law  of-  this  country  for   the  offence  he  there        Case. 
committed.     Before   the   passing  of  the    Admiralty 
Statutes,  giving  jurisdiction  to  try  offences,  there  was 
no  jurisdiction  in  this  country  to  try  a  person  for  an 
offence  committed  on  the  high  seas. 

Cockburn  C.  J. — There  is  a  strong  opinion  that, 
but  for  the  difficulty  as  to  laying  the  venue,  a  person 
committing  an  offence  on  the  high  seas  in  an  English 
ship  would  have  been  amenable  to  punishment  at 
the  common  law. 

Ballantine  Serjt.  Before  the  7  &  8  Vict.  c.  2., 
treasons,  murders,  felonies  and  confederacies  com- 
mitted upon  the  high  seas,  within  the  jurisdiction  of 
the  Admiralty  (except  in  the  case  of  prisoners  com- 
mitted to  or  detained  in  the  gaol  of  Newgate,  the 
trial  of  whom  was  regulated  by  4  &  5  Wm.  4.  c.  36. 
s.  22.),  must  have  been  tried  in  such  shire  of  the 
realm  as  should  be  specially  limited  for  that  purpose 
by  a  Royal  commission  issued  under  section  1  of 
28  Ren.  8.  c.  K.  By  the  39  Geo.  3.  c.  37.  all  offences 
committed  on  the  high  seas  may  be  tried  in  like 
manner  as  treasons,  murders,  &c,  under  28  Hen.  8. 
c.  15.  Then  comes  the  statute  7  &  8  Vict.  c.  2.,  by 
which  justices  of  oyer  and  terminer  may  try  offences 
committed  on  the  high  seas,  and  other  places  within 
the  jurisdiction  of  the  Admiralty  of  England ;  and 
are  to  deliver  the  gaol  in  every  county  within  the 
limits  of  their  several  commissions  of  any  person 
committed  to  or  imprisoned  therein,  for  any  offence 
alleged  to  have  been  committed  on  the  high  seas  and 
other  places  within  the  jurisdiction  of  the  Admiralty. 
In  none  of  these  statutes  are  foreigners  expressly 
named,  and  I  contend  that  they  are  not  by  implica- 
tion included  in  them.      The  only  way  in  which  it 
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1858.  can  be  suggested  that  these  statutes  bind  foreigners 
Lopez's  committing  offences  in  English  ships,  is  that  those 
Case.  wh0  come  on  Doard  an  English  ship  thereby  become 
liable  to  English,  law. 

Cockburn  C.  J. — In  an  American  edition  of  Hales 
Pleas  of  the  Crown,  it  is  laid  down,  that  if  a  foreigner 
commits  an  offence  on  board  an  American  vessel  that 
offence  is  cognizable  by  the  Courts  of  the  United 
States. 

Ballantine  Serjt.  It  seems  unreasonable  to  hold 
that  a  foreigner,  by  going  on  board  an  English  ship, 
even  voluntarily,  becomes  a  British  subject,  or  that  a 
qualified  allegiance  is  thereby  created.  If  such  an 
allegiance  is  created,  does  it  extend  to  crimes  against 
nature  only,  or  also  to  crimes  against  municipal  law  ? 
These  are  questions  which  have  never  been  gravely 
considered  by  our  Courts  ;  and  it  must  be  recollected 
that  if  a  foreigner  going  on  board  an  English  ship  is  to 
be  amenable  to  English  law,  the  converse  will  obtain, 
and  an  Englishman  going  on  board  a  foreign  ship  must 
be  equally  amenable  to  foreign  law.  It  can  make 
no  difference  whether  the  person  so  going  on  board  is 
a  member  of  the  crew  or  not ;  but  the  principle 
would  apply  equally  to  every  person  going  on  board 
an  English  vessel ;  so  that  a  foreign  woman  who  gave 
birth  to  a  child  on  board  an  English  ship  would  be 
liable  to  be  punished  if  she  concealed  the  birth, 
though  such  an  act  might  be  perfectly  innocent  by 
the  law  of  her  own  country  ;  and  an  Englishman, 
on  board  a  foreign  ship,  going  from  one  English  port 
to  another,  might  be  made  amenable  to  some  foreign 
law  of  which  he  was  altogether  unaware. 

Lord  Campbell  C.  J — For  instance,  if  it  was  an 
offence  against  the  law  of  a  foreign  country  to  read 
the  Holy  Bible. 

Cockburn  C.  J. — On  the  other  hand,  if  the  con- 
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trary  doctrine  is  to  hold,  murder  can  be  committed       1858. 
by  a  foreigner  on  board  our  ships  with  impunity.  Lopez's" 

Ballantine  Serjt.    Mr.  Justice  Story,  in  his  Conflict       Case- 
of  Laws,  s.  19,  citing  Boullenois,  says :  ' '  The  sovereign 
has  also  a  right  to  make  laws  to  govern  foreigners  in 
many  cases ;    for   example,    in   relation   to  property 
which  they  possess  within  the  reach  of  his  sovereignty ; 
in  relation  to  the  formalities  of  contracts  which  they 
make  within  his  territories  ;  and  in  relation  to  judi- 
ciary proceedings  if  they  institute  suits  before  his  tri- 
bunals. The  sovereign  may,  in  like  manner,  make  laws 
for  foreigners  who  even  pass  through  his  territories;  but 
these  are  commonly  simple  laws  of  police,  made  for  the 
preservation  of  order  within  his  dominions."     In  the 
next  section  (20)  he  says :  "  Another  maxim  or  proposi- 
tion is,  that  no  state  or  nation  can  by  its  laws  directly 
affect  or  bind  property  out  of  its  own  territory,  or 
bind  persons  not  resident  therein,  whether  they  are 
natural  born  subjects  or  others.      This  is  a  natural 
consequence  of  the  first   proposition,   for  it  would  be 
wholly  incompatible  with  the  equality  and  exclusive- 
ness  of  the  sovereignty  of  all  nations  that  any  one 
nation  should  be  at  liberty  to  regulate  either  persons 
or  things  not  within   its  own   territory."     Then,  in 
section  539,  he  says  :  "  Considered  in  an  international 
point  of   view,  jurisdiction,  to  be  rightly  exercised, 
must  be  founded  either  upon  the  person  being  within 
the   territory   or    upon    the   thing  being  within    the 
territory  ;  for  otherwise  there  can  be  no  sovereignty 
created,  upon  the  known  maxim  ;  extra  territorium  jus 
dicenti  impune  non  paretur.     Boullenois  puts  this  rule 
among  his  general  principles.    The  laws  of  a  sovereign 
rightfully  extend    over   persons   who   are   domiciled 
within  his  territory,  and  over  property  which  is  there 
situate  (a).     Vattel  lays  down   the   true  doctrine  in 

(a)  1  Bouillenois,  Pr.  Gen.  1,  2,  p.  2,  3. 
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1858.       clear  terms  :  *  The  sovereignty,'  says  he,   '  united  to 
Lopez's      domain,  establishes  the  jurisdiction  of  the  nation  in 
Case-        its  territories,   or  the  country  which  belongs  to  it. 
It  is  its  province  or  that  of  its  sovereign  to  exercise 
justice  in    all   places  under  its  jurisdiction,  to  take 
cognizance  of   the  crimes   committed,   and    the   dif- 
ferences that  arise  in  the  country'  (a).     On  the  other 
hand,  no  sovereignty  can  extend  its  process  beyond 
its  own  territorial  limits,  to  subject  either  persons  or 
property  to  its  judicial  decisions.     Every  exertion  of 
authority  of  this  sort  beyond  this  limit  is  a  mere  nullity 
and  incapable  of  binding  such  persons  or  property  in 
any  other  tribunals"  (b).    In  section  541,  he  adds :  "  In 
regard  to  foreigners  resident  in  a  country,  although 
some  jurists  deny  the  right  of  a  nation  generally  to 
legislate  over  them,  it  would  seem  clear  upon  general 
principles  of  international  law  that  such  a  right  does 
exist ;  and  the  extent  to  which  it  should  be  exercised 
is  a  matter  purely  of   municipal  arrangement   and 
policy.    Hubents  lays  down  the  doctrine  in  his  second 
axiom :  '  All  persons  who  are  found  within  the  limits 
of  a  government,  whether  their  residence  is  permanent 
or  temporary,  are  to  be  deemed  subjects  thereof  "(c). 
In  Wheaton's  Elements  of  International  Law{d)  it 
is  said:    "The  judicial  power  of  every  independent 
state  then  extends,  with  the  qualifications  mentioned : 
1,  to  the  punishment  of  all  offences  against  the  muni- 
cipal  laws   of  the   state   by   whomsoever    committed 
within  the  territory.    2,  to  the  punishment  of  all  such 
offences  by  whomsoever  committed  on  board  its  public 
and  private  vessels  on  the  high  seas,  and  on  board  its 
public  vessels    in   foreign  ports.      3,  to  the  punish- 
ment of  all  such  offences  by  its  subjects,  wheresoever 

(a)  Vattel,  b.  2,  ch.  8,  s.  84.  (c)  Huberus,  torn.  2,  lib.  1,  tit.  3. 

(6)  Picquet  v.  Swan,  5  Mason  R.  (d)  1st  edit,  p.  158;   3rd  edit., 

35,42.  See  Russell  v.  Smyth,  9  Mee.  p.  157 ;  4th  edit    d  174 

&Welsb.819.  * 


CROWN  CASES  RESERVED.  533 

committed.  4,  to  the  punishment  of  piracy  and  1858. 
other  offences  against  the  law  of  nations  by  whomso-  Lopez's 
ever  and  wheresoever  committed."  The  opinion  of  Case' 
this  commentator  would  no  doubt  be  against  me, 
but  that  opinion  is  at  variance  with  the  doctrine 
laid  down  in  1  Kent's  Commentaries  (a),  where  it 
is  said:  "No  nation  has  any  right  of  jurisdiction 
at  sea  except  it  be  over  the  persons  of  its  own  sub- 
jects in  its  own  public  or  private  vessels."  No  doubt 
the  learned  commentator  goes  on  to  say:  "And 
so  far  territorial  jurisdiction  may  be  considered  as 
preserved,  for  the  vessels  of  a  natiou  are  in  many 
respects  considered  as  portions  of  its  territory,  and 
persons  on  board  are  protected  and  governed  by  the 
law  of  the  country  to  which  the  vessel  belongs. 
They  may  be  punished  for  offences  against  the  muni- 
cipal laws  of  the  state  committed  on  board  its  public 
and  private  vessels  at  sea  and  on  board  of  its  public 
vessels  in  foreign  ports"  (6).  But  I  submit  that  this 
does  not  qualify  the  general  proposition  which  I  have 
referred  to,  and  which  I  contend  is  a  correct  propo- 
sition of  international  law. 

Cockbubn  C.  J. — The  meaning  of  the  author  is 
explained  in  another  passage  later  in  the  Book  (c), 
where,  after  referring  to  two  Acts  of  Congress 
of  1790  and  1825,  and  noticing  the  diversity  of 
the  language  in  different  sections,  and  the  con- 
sequent want  of  precision  on  the  subject  of  the 
criminal  jurisdiction  of  the  Admiralty  over  crimes 
committed  on  the  high  seas,  he  says:  "We  may 
safely  say  that  so  far  as  any  crime  committed  upon 
the  high  seas,  no  matter  by  whom  or  where,  amounts 
to  piracy  within  the  purview  of  the  law  of  nations, 
there   can    be    no   doubt   of  the  jurisdiction    of  the 

(<0  4th  edit.,  p  26.  13.     Rutherf.,  b.  2,  c.  9- 

(6)  Grotius,  b.  2,  c.  3,  ss.  10  and         (c)  4th  edit.,  p.  303,  note  a. 
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1858.  Circuit  Courts  of  the  United  States.  But  where  the 
LopEZ.s  crime  has  not  attained  that  bad  eminence,  then  the 
Case.  jurisdiction  can  only,  upon  proper  principles,  attach 
to  crimes  committed  by  American  citizens  upon  the 
high  seas,  or  to  crimes  committed  in  or  upon  an 
American  vessel  on  the  high  seas.  If  the  American 
citizen  commits  the  crime  on  the  high  seas  on  board 
of  a  foreign  vessel,  the  personal  jurisdiction  over  the 
citizen  in  that  case  if  it  exist  at  all,  must  be  con- 
current with  the  jurisdiction  of  the  foreign  govern- 
ment to  which  the  vessel  belongs  or  by  whose  subjects 
it  is  owned.  Under  the  8th  section  of  the  Act  of 
April  30,  1790,  if  an  offence  be  committed  on  board 
of  a  foreign  vessel  by  a  citizen  of  the  United  States, 
or  on  board  of  a  vessel  of  the  United  States,  by  a 
foreigner,  or  by  a  citizen  or  foreigner  on  board  of  a 
piratical  vessel,  it  is  cognizable  by  the  Courts  of  the 
United  States.'' 

Ballantine  Serjt.  There  is  no  doubt  a  considerable 
weight  of  authority  in  support  of  the  doctrine  laid 
down  by  Wheaton,  and  supported  by  the  American 
decisions  and  some  decisions  in  this  country  to  which 
I  will  now  refer.  In  Forbes  v.  Cochrane  (a),  where 
one  of  the  questions  was  whether  slaves  became  free 
as  soon  as  they  were  on  board  a  British  vessel,  the 
marginal  note  appears  to  be  against  the  view  for 
which  I  am  contending,  but  upon  examination  the 
case  does  not  seem  to  have  any  direct  bearing  upon 
the  one  we  are  now  considering.  It  is  true  that 
Best  J.,  in  the  course  of  his  judgment,  speaking  of 
escaped  foreign  slaves,  says:  "These  men  when  on 
board  an  English  ship  had  all  rights  belonging  to 
Englishmen,  and  were  subject  to  all  their  liabilities. 
If  they  had  committed  any  offence  they  must  have 
been  tried  according  to  English  laws  ;"  and  again, 

(a)  2  B.  &  C.  448. 
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'so  far  as  this  question  is  concerned,  there  is  no       1858. 
difference  between  an  English  ship  and  the  soil  of     LopE Js 
England;  for  are  not  those  on  board  an  English  ship       Case*8 
as  much  protected  and  governed  by  the  English  laws  as 
if  they  stood  upon  English  land  ?"     This  would  seem 
to  go  to  the  extent  that  under  a  British  flag  every 
body  is  a  British  subject;  but  this  dictum  was  not 
necessary  to  the  decision  of  the  case,  and  Bayley  J., 
in  his  judgment,  guards  against  any  such  inference 
being  drawn  from  the  opinion  expressed  by  him. 

In  Rex  v.  Depardo  (a)  it  was  held  that  a  man- 
slaughter committed  in  China,  by  an  alien  enemy 
who  had  been  a  prisoner  of  war  and  was  then  acting 
as  a  mariner  on  board  an  English  merchant  ship,  on 
an  Englishman,  could  not  be  tried  here  by  virtue  of 
a  commission  issued  in  pursuance  of  statutes  33  Hen.  8. 
c.  23.  and  43  Geo.  3.  c.  113.  s.  6. 

Cockburn  C.  J — In  Rex  v.  Depardo,  three  cases 
are  mentioned,  in  which,  if  your  doctrine  be  correct, 
the  prisoners  were  wrongfully  convicted.  The  cases 
of  Francois  Antoine  Sauvajot,  Jean  Prevdt  and  Acow 
were  all  of  them  cases  of  foreigners  tried  and  con- 
victed in  England  of  offences  committed  on  board  of 
English  ships  on  the  high  seas. 

Ballantine  Serjt.  Those  cases  do  not  appear  to  have 
been  well  considered,  and  the  whole  question  is  well 
worthy  of  now  receiving  a  careful  and  deliberate 
consideration. 

Welsby  (with  him  M .  Bere),  for  the  Crown.  The 
jurisdiction  of  the  Court  at  Exeter  does  not  depend 
upon  the  18  &  19  Vict.  c.  91.  s.  21. ;  for  if  the  prisoner 
was  amenable  to  British  law  he  was  triable  by  that 
Court  by  virtue  of  28  Hen.  8.  c.  15.  and  7  &  8  Vict. 
c.  82. ;  but  if  the  case  depended  wholly  upon  section 
21  of  the  18  &  19  Vict.  c.  91.  the  word  found,  in  that 

(a)  1  Taunt.  26. 
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1858.  section,  clearly  means  that  a  man  may  be  tried  at 
Lopez's  any  place  where  he  is  at  the  time  of  the  trial.  Re- 
Case.  gina  v#  Smythies  (a)  and  Regina  v.  Whiley  (b)  are 
decisions  on  analogous  statutes,  and  support  the  con- 
struction for  which  I  contend.  Then  as  to  the 
international  question :  it  is  a  general  principle  of 
international  law  that  a  ship,  public  or  private,  on 
the  high  seas  is,  for  the  purposes  of  jurisdiction  over 
crimes  therein  committed,  a  part  of  the  territory  of 
the  country  to  which  the  ship  belongs  ;  and  a  person 
coming  voluntarily  on  board  an  English  ship  is  as 
much  amenable  to  the  criminal  law  of  England  as  if 
he  came  voluntarily  into  an  English  county,  in  which 
case  he  would  be  triable  under  28  Hen.  8.  c.  15.  and 
7  &  8  Vict.  c.  2.  The  same  principle  governs  the 
law  of  America  and  France,  and  is  to  be  found  in  all 
the  great  text  writers  on  international  law. 

In  Vattel(c),  speaking  of  children  born  at  sea, 
it  is  said :  "  And  if  the  children  are  born  in  a  vessel 
belonging  to  the  nation,  they  may  be  reputed  born 
in  its  territories,  for  it  is  natural  to  consider  the 
vessels  of  a  nation  as  parts  of  its  territory,  especially 
when  they  sail  upon  a  free  sea,  since  the  state  retains 
its  jurisdiction  over  those  vessels." 

In  a  note,  1  Kent's  Commentaries,  4th  edit.,  p.  363,  it 
is  said :  "  Where  the  crime  has  not  attained  that  bad 
eminence  (of  piracy),  then  the  jurisdiction  can  only 
upon  proper  principle  attach  to  crimes  committed  by 
American  citizens  upon  the  high  seas,  or  to  crimes 
committed  in  or  upon  an  American  vessel  on  the 
high  seas." 

In  Fcelix,  Traite  du  Droit  International  PrivS, 
s.  544,  it  is  said :  "  D'autre  part  tout  vaisseau  qui 
navigue  en  pleine  mer,  patrimoine  commim  de  toutes 

(a)  1  Den   C.  C.  498.  (b)  2  Moo.  C.  C.  186. 

(c)  Book  1,  s.  216. 
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1858. 


les  nations,  est  considere  comme  formant  une  conti- 
nuation du  territoire  de  la  nation  a  laquelle  ou  aux      , 
citoyens  de  laquelle  il  appartient.     Des  lors  tribu-        Case. 
naux  de   cette    nation    sont   seuls    competents   pour 
connaitre  des  crimes  et  delits  commis  a  bord  de  ces 
vaisseaux." 

In  Ortolan,  Regies  Internationales  et  Diplomatic  de 
laMer,  vol.  1,  p.  293,  we  find:  "  Les  navires,  soit  de 
guerre   soit   de   commerce,  sont    un    espace   mobile 
soumis  en  pleine  mer  a  la  souverainete  du  pays  auquel 
ils  appartiennent  et  rien  qu'a  la  souverainete  de  ce 
pays."     The  same  writer  says  of  crimes,  of  the  nature 
of  the  offence  of  which  the  prisoner  in  this  case  has 
been  found  guilty,  that  there  are  "qu'on  appelle  des 
crimes  ou  des  delits  communs,  c'est-a-dire  des  violations 
de  devoirs  imposes  a  tout-le-monde  dont  chacun  peut 
etre  victime,  et  que  chacun,  par  consequent,  a  interet 
de  voir  reprimer  :  comme  les  injures,  les  coups,  les 
blessures,  le  vol,  le  meurtre  et  tous  autres  delits  contre 
les  personnes  ou  contre  les  biens"  (p.  288).   He  subse- 
quently treats  of  the  jurisdiction  to  which  those  who 
commit  such  crimes  on  board  ship  are  amenable,  and 
says,  at  p.  293,  "  II  en  est  des  delits  commis  a  bord 
en  pleine  mer  comme  s'ils  avaient  ete  commis  sur  le 
territoire  de  l'etat  auquel  appartient  le  navire  :    les 
auteurs  de  ces  delits  sont  passibles  de  la  loi  penale  et 
justiciables  des  jurisdictions  repressives  de   cet  etat 
II  ne  faut  pas  distinguer  si  les  coupables  ou  les  indi- 
vidus  leses  par  le  delit,  sont  nationaux  ou  etrangers." 
In  1  Wheatoris  Elements  of  International  Law  (a), 
it  is  said,  "  Both  the  public  and  private  vessels  of 
every  nation  on  the  high  seas  and  out  of  the  territorial 
limits  of  any  other  state,  are  subject  to  the  jurisdiction 
of  the  state  to  which  they  belong." 

Many  authorities  on  the  subject  are  to  be  found 

(a)  1st  edit.,  p.  152. 
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1858.      in  the  American  reports,  and  they  all  tend  to  support 
Lopez's     the  view  for  which  I  contend. 
Case.  jn    y^e   jjnited  States  v.   Palmer   and  others  (a) 

Johnson  J.  lays  down  the  broad  principle  that  "  Con- 
gress can  inflict  punishment  for  offences  committed 
on  board  vessels  of  the  United  States,  or  by  citizens  of 
the  United  States  anywhere." 

In  The  United  States  v.  Holmes  (b),  Washington  J., 
delivering  the  judgment  of  the  Supreme  Court,  says, 
that  "  it  makes  no  difference  whether  the  offender  be 
a  citizen  of  the  United  States  or  not.  If  it"  (the  crime) 
"  be  committed  on  board  of  a  foreign  vessel  by  a 
citizen  of  the  United  States,  or  on  board  of  a  vessel  of 
the  United  States  by  a  foreigner,  the  offender  is  to  be 
considered  pro  hac  vice,  and  in  respect  to  this  sub- 
ject, as  belonging  to  the  nation  under  whose  flag  he 
sails." 

The  case  of  Rex  v.  Depardo  (c),  and  the  decisions 
therein  referred  to,  and  the  view  taken  in  Regina  v. 
Serva  (d),  are  all  against  the  contention  now  made 
on  behalf  of  the  prisoner. 

Ballantine  Serjt.,  in  reply.  I  was  quite  aware  of 
the  strength  of  the  American  cases,  but  the  question 
is  what  weight  you  give  to  those  decisions,  and  whether 
you  think  they  are  in  accordance  with  the  general 
principles  of  international  law,  on  which  this  impor- 
tant question  depends  ;  and  I  submit  that  the  passage 
in  Kent's  Commentaries,  to  which  I  have  referred,  is 
not  qualified  by  any  other  proposition  laid  down  by 
that  learned  commentator  and  is  decidedly  in  favour 
of  the  view  for  which  I  contend. 

Lord  Campbell  C.  J.  intimated  that  the  Court 
would  hear  the  argument  in  Regina  v.  Sattler  before 
giving  judgment. 

(a)  3  Wheaton  Rep.  610.  (c)  l  Taunt.  26. 

(6)  5  Wheaton  Rep.  412.  (rf)  i  Den.  C.  C.  104. 
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The  Court  then  proceeded  to  hear  the  case  of  1858. 

Sattleh*s 

REGINA  v.  SATTLER.  Case. 

On  the  trial  of  Christian  Sattler  at  the  Central 
Criminal  Court,  the  following  case  was  reserved  and 
stated  by  Martin  B. 

The  prisoner  was  a  foreigner.     On  the  2d  Novem- 
ber 1857,   he   committed  a   larceny    at   St.  Ives  in 
Huntingdonshire  and  went  away  from  England  with 
part  of  the  stolen  property  to  Hamburgh.     The  owner 
of  the  property  gave  information  to  the  London  police, 
and  the  deceased,  who  was  a  detective  officer  of  that 
force  and  an  English  subject,  proceeded  to  Hamburgh 
and  there,  with  the  assistance  of  the  Hamburgh  police, 
arrested   the  prisoner  and   brought  him   against  his 
will  on  board   an  English  steamer  trading  between 
Hamburgh  and  London  in  order  that  he  might  be 
tried  for  the  larceny.     Hamburgh  is  on  the  river  Elbe 
sixty  miles  from  the  sea ;  but  the  tide  flows  higher 
up  than  the  place  where  the  steamer  was  when  the 
prisoner    was   taken    on    board.      The    steamer    left 
Hamburgh  on  the   morning  of   the   21st  November 
the  prisoner  being  in  irons,  and  on  the  22d,  whilst 
the  steamer  was  on  the  high  seas,  he  shot  the  officer, 
who  afterwards  died  of  the  wound.     If  the  killing 
had  been  by  an  Englishman  in  an  English  county  it 
would   have   been   murder.      The  deceased  had   no 

warrant. 

The  question  which  I  desire  to  be  answered  is, 
whether  there  was  any  jurisdiction  to  try  the  prisoner 
at  the  Old  Bailey  Sessions.  If  the  answer  be  in  the 
affirmative,  the  judgment  which  has  been  already 
given  is  to  be  affirmed.  If  in  the  negative,  the 
judgment  is  to  be  reversed  ;  but  the  prisoner  is  to 
remain  in  custody  to  be  tried  on  the  indictment  which 
has  been  found  by  the  grand  jury  for  the  larceny. 


Case. 
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1858.  I  also  request,  for  my  own  guidance,  the  opinion 

Sattler's    of  the  Judges  upon  the  following  questions. 

1st.  Was  the  custody  of  the  prisoner  on  board  the 
steamer  lawful,  and  is  there  any  distinction  as  to  the 
times  whilst  the  steamer  was  in  the  river  Elbe  and 
whilst  she  was  upon  the  high  seas  ? 

2nd.  Supposing  the  custody  not  to  have  been  lawful, 
was  the  killing  necessarily  only  manslaughter  1 

Samuel  Martin. 

January  16th,  1858. 

The  Solicitor  General  and  Welsby  now  appeared 
on  behalf  of  the  Crown  ;  and  Ballantine  Serjt.  (in- 
structed by  the  Solicitor  to  the  Treasury)  for  the 
prisoner ;  for  whom  Lilley  and  Tindal  Atkinson,  who 
defended  the  prisoner  in  the  Central  Criminal  Court 
(instructed  by  the  Sheriffs  of  London),  also  appeared. 

Ballantine  Serjt.,  for  the  prisoner.  This  case 
differs  from  the  one  last  argued  in  this  material  point, 
that  the  origiual  caption  of  the  prisoner  at  Hamburgh 
was  unlawful,  and  he  was  taken  on  board  the  English 
vessel  illegally  and  against  his  will. 

Under  such  circumstances  he  cannot  be  said  to 
have  been  "  found"  within  the  jurisdiction  according 
to  the  meaning  of  section  21  of  18  &  19  Vict.  c.  91. 
Having  been  brought  on  board  the  vessel  illegally,  he 
is  only  ostensibly  within  the  jurisdiction  of  the  Cen- 
tral Criminal  Court,  and  that  Court  had  no  jurisdic- 
tion to  try  him. 

Secondly,  the  prisoner  has  committed  no  offence 
against  the  English  law.  He  was  brought  within 
the  jurisdiction  by  force  and  owed  no  allegiance. 
Vattel(a)  puts  the  ground  of  amenability  to  the  law 
on  the  permission  given  to  a  foreigner  to  enter  the 
country  ;  that  implies  a  desire  on  the  part  of  the 
(a)  Book  2,  s.  101. 
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foreigner   to    enter,   and    cannot    apply    when    he   is       1858. 
brought  into  the  country  by  force.  Sattle'r,s 

There  is  no  extradition  treaty  between  Hamburgh  Case- 
and  this  country  ;  the  person  who  arrested  the  prisoner 
had  no  warrant,  but  seized  him  without  even  that  osten- 
sible authority  with  which  the  law  arms  its  officers.  The 
officer  was  in  fact  a  trespasser,  and  obtained  possession 
of  the  person  of  the  accused  without  authority.  There 
is  an  impression  that  a  person  may  go  great  lengths 
when  so  illegally  taken.  In  Rex  v.  Stevenson  (a) 
the  prisoner  had  locked  himself  in  a  house  to  avoid 
arrest,  and  an  officer  without  a  warrant  obtained  an 
entry  illegally.  He  was  fired  at  two  or  three  times 
by  the  prisoner,  but  was  not  wounded  ;  but  another 
person,  who  was  assisting  him,  was  shot  dead  by  the 
prisoner  through  a  door.  The  question  arose  as  to 
the  quality  of  the  crime,  and  it  was  held  that  it  was, 
by  the  circumstances,  reduced  from  murder  to  man- 
slaughter. 

Lord  Campbell  C.  J. — Being  done  with  the  intent 
of  preserving  liberty ;  but  it  must  be  taken  that  here 
the  prisoner  killed  the  officer,  not  to  obtain  his  liberty, 
but  out  of  revenge ;  in  which  case  it  is  murder  even 
if  the  custody  were  unlawful. 

The  Solicitor  General.  The  case  states  that  if  the 
killing  had  been  by  an  Englishman  in  an  English 
county  it  would  have  been  murder. 

Cockburn  C.  J. — If  a  man  is  taken  by  a  policeman 
without  authority,  and,  out  of  revenge  for  the  act,  he 
shoots  the  officer,  that  is  murder. 

Lord  Campbell  C.  J. — We  are  to  assume  that  a 
murder  was  committed.  The  jury  have  found  that 
the  act  was  done  from  malice  prepense. 

Ballantine  Serjt.  The  real  question  is  as  to  the 
capacity  of  a   man,   under   these   circumstances,   to 

(a)  19  How.  St.  Tr.  846. 
VOL.    I.  R    R 
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1858.       commit  an  offence  against  the  law  of  this  country. 
Sattler's    As  a  foreigner,  he  owed  no  allegiance  to  our  laws  ; 
Case        and,  as  he  did  not  enter  into  our  jurisdiction  volun- 
tarily, no  allegiance  was  thereby  created  ;    no  allegi- 
ance could  be  created   by  our  bringing  the  prisoner 
forcibly  and  illegally  from  his  own  land. 

The  Solicitor  General  (Sir  H.  S.  Keating),  for  the 
Crown.     The  discussion  of  the  previous  case  narrows 
the  argument  in    this ;   and   I  submit  that  the  dis- 
tinguishing  point   in    this    case   will  not   affect  the 
decision,   because,  assuming   the  deck   of  a  British 
vessel  to  be  British  territory,  it  cannot  be  maintained 
that  a  person  who  is  brought  there  against  his  will 
is  not  subject  to  English  law.     If  the  prisoner  had 
come  on  board   voluntarily  and  afterwards  shot  the 
deceased,    the  act,  being  from   motives  of  revenge, 
would  clearly  have  been  murder ;    and  the  fact  that 
the  prisoner  was  brought   against  his  will  does  not 
release  him  from  liability  to  punishment.     The  cases 
of  prisoners   of  war,   who   have  been    convicted    of 
offences  in  this  country,  are  decisive  on  that  point: 
Rex  v.  Depardo  (a).     It  has  been  said  that  sparing 
the  life  of  a  prisoner  of  war,  who,  according  to  the 
laws  of  warfare,  might  be  put  to  death,  creates  an 
implied  undertaking  on  his  part  to  obey  the  laws  of 
the  country  of  his  captor ;  Regina  v.  Serva  (b) :  but  I 
submit  that  this  is  an  entire   mistake,  and  that  the 
amenability  of  a  prisoner  of  war  does  not  rest  on  any 
such   ground.     The  true   ground    upon   which  alle- 
giance is  due  is,  that  amenability  to  the  law  arises 
out   of  the   protection   which  that   law  affords.     In 
Calvin  s  Case  (c)  it  is  said  four  kinds  of  allegiance 
are  found   in  the  law,   one  of  them  being  legeamtia 
localis,   "  and  that  is,  when  an  alien  that  is  in  amity 
cometh  into  England,  because  as  long  as  he  is  within 

(a)  1  Taunt.  26.  {J)  j  Den,  c  c   104 

(c)  7  Rep.  6. 
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England  he  is  within  the  King's  protection.     There-       1858. 
ore   so  long  as  he  is  here  he  oweth  unto  the  King  a    Sattler,8 
local  obedience  or  ligeance,  for  that  the  one,  as  it       Case- 
hath  been  said,  draweth  the  other."     The  prisoner 
has  done  an  act  which,  if  it  had  been  done  by  an 
Englishman,  would  have  been  murder;   and  surely  it 
cannot  be  contended  that  a   foreigner  brought  into 
this  country  against  his  will  would  have  a  right  to 
commit  murder  with  impunity. 

Lord  Campbell  C.  J — A  prisoner  at  war  com- 
mitting murder  would  be  triable;  but  the  question 
is,  what  constitutes  murder?  If  a  prisoner  at  war 
who  had  not  given  his  parole  killed  a  sentinel  in 
endeavouring  to  effect  his  escape,  would  that  be 
murder  ? 

The  Solicitor  General.  The  nature  of  the  coercion 
cannot  much  affect  the  question.  The  protection 
afforded  by  the  British  law  is  the  same. 

Martin  B — If  a  cargo  of  slaves  being  carried 
into  slavery  arose,  and  one  of  them,  not  to  escape 
but  for  vengeance,  killed  the  captain,  would  that  be 
murder? 

Cockburn  C.  J. — There  the  slave  would  be  in  the 
position  of  a  natural  enemy. 

Erle  J. — Persons  engaged  in  the  slave  trade  are 
taken  to  be  pirates,  and  therefore  hostes  humani  generis. 

Cockburn  C.  J. — It  is  not  to  be  assumed  that  the 
capture  was  illegal.  We  do  not  know  what  the  law 
of  Hamburgh  is;  and,  although  there  was  here  no 
extradition  treaty,  there  may,  by  the  law  of  Ham- 
burgh, be  a  power  of  extradition  without  treaty. 

The  Solicitor  General.  If  the  prisoner  was  wrongly 
taken  into  custody,  that  was  an  offence  not  against 
the  prisoner  but  against  the  country  from  which  he 
was  taken  ;  but  in  The  Canadian  Prisoners'  Case  {a) 

(a)  9  Ad.  &  Ell.  731 ;  S.  C.  5  Mee.  &  W.  32. 
R   R    2 
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1858.  it  was  held  that  a  gaoler,  who  had  persons  guilty  of 
Sattler's  treason  in  his  charge,  was  bound  to  keep  them  in 
Cc.Se.  prison,  however  unlawfully  they  might  have  been 
brought  into  custody.  So  here,  whether  the  capture 
was  legal  or  illegal  by  the  law  of  Hamburgh,  as  soon 
as  the  ship  got  upon  the  high  seas  the  officer  would 
have  been  guilty  of  a  dereliction  of  duty  if  he  had 
set  the  prisoner  at  liberty  ;  and  the  prisoner  could  not 
have  obtained  his  discharge  upon  a  writ  of  habeas 
corpus.  Nor  is  there  any  difference  as  to  the  juris- 
diction if  the  vessel  was  on  the  river  Elbe  and  not 
on  the  high  seas ;  Rex  v.  Allen  (a).  Whether  the 
custody  on  board  the  vessel  was  illegal  or  not,  the 
prisoner  was  amenable  to  the  English  law,  and  when 
he  killed  the  deceased  from  motives  of  revenge  he  was 
guilty  of  murder. 

Ballantine  Serjt.,  in  reply.  A  foreigner  brought 
here  against  his  will  is  not,  while  the  duress  is  existing, 
subject  to  our  laws,  and  the  principle  on  which  I 
ground  this  proposition  is  found  in  Vattel,  book  2,  s. 
101,  to  which  I  have  before  referred,  which  shews  that 
he  must  freely  enter  and  that  his  access  is  then  upon  the 
tacit  condition  that  he  shall  be  subject  to  the  laws  of  the 
state.  But  says  Vattel  (s.  104)  "  the  sovereign  ought 
not  to  grant  an  entrance  into  his  state  for  the  purpose  of 
drawing  foreigners  into  a  snare  ;"  and  a  fortiori  he 
ought  not  to  bring  strangers  into  his  state  by  force,  and 
then  make  them  subject  to  its  laws.  The  whole  principle 
on  which  the  allegiance  of  a  foreigner  is  based  is 
destroyed  if  he  is  brought  into  a  country  not  only 
against  his  will  but  for  the  purpose  of  being  punished. 
If  a  man  is  dragged  illegally  on  to  British  ground 
he  does  not  thereby  become  a  British  subject  or  owe 
allegiance  to  our  laws.  Here  the  prisoner  had  not 
voluntarily   placed    himself   under   the  British  flag, 

(a)  1  Moo.  C.  C.  494 ;  S.  C.  7  Car.  &  P.  664. 
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and  no  country  can  assume  to  itself  the  right  to  take 
away  the  native  of  a  foreign  country  without  a  pre- 
tence of  legal  right  to  do  so,  and  then  punish  him  for 
a  crime  which  he  never  would  have  committed  if  he 
had  not  been  thus  illegally  brought  into  the  jurisdic- 
tion within  which  he  commits  it. 


1858. 


Sattler's 
Case, 


The  learned  Judges  retired,  and  on  their  return 
the  judgment  of  the  Court  was  delivered  by 

Lord  Campbell  C.  J. — We  are  all  of  opinion  that 
in  both  these  cases  the  conviction  must  be  sustained. 
In  the   case  of  Lopez  we  have    no  doubt   that    the 
offence  committed   by  the    prisoner  was,  under  the 
circumstances,  an  offence  against  the  laws  of  England. 
The  prisoner,  a  foreigner,  was  in  an  English  ship — 
he  was  under  the  protection  of  the  English  laws — and 
he  therefore  owed  obedience  to  the  English  laws,  and 
was  guilty  of  an  offence  against  those  laws  when  he 
maliciously  wounded   another   foreigner,   one  of  the 
crew  of  the  same  ship,  whilst  on  the  high  seas.     It  is 
unnecessary  to  enter  upon  a  discussion  of  the  autho- 
rities cited  to  prove  that  proposition — they  are  quite 
overwhelming;  and  I  am  glad  to  find  that  in  this 
respect  the  law  of  America  and  of  France  is  the  same 
as  our  own.    Then  the  only  other  question  is,  whether 
there  was  jurisdiction  under  the  commission  of  oyer 
and  terminer  to  try  the  prisoner  at  Exeter  for  that 
offence  ;  and  upon  that  point  we  entertain  as  little 
doubt.     The  Court  at  Exeter  would   not  have  had 
jurisdiction  before  the  statute  18  k  19  Vict.  c.  91.  s.  21  ; 
but  that  statute  is  quite  conclusive  upon  the  subject, 
and  seems  to  have  been   passed   for  the  purpose  of 
removing  any  doubt  that  might  arise.     It  provides 
that  offences  committed  by  foreigners  in  British  ves- 
sels on   the   high  seas  may  be    tried  by  any  Court 
within  the  jurisdiction  of  which  the  offender  is  found, 
if  the  offence  is  one  which  would  have  been  cog- 


Lopez 

and 

Sattleu's 

Cases. 
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1858.      nizable  by  such  Court,  supposing  it  to   have  been 

LopEZ      committed  within  the  limits  of  its  ordinary  jurisdic- 

"d    ,     tion.      Here  the   offence,    if  committed   within    the 

Cases.       county  of  Devon,  would  certainly  have  been  triable  at 

Exeter ;  and,  as  the  prisoner  was  found  within  the 

jurisdiction,  it  is  the  same  as  if  the  offence  had  been 

committed  within  the  limits  of  that  jurisdiction,  and 

we  therefore  think  there  was  clearly  jurisdiction  in 

the  Court  at  Exeter  to  try  him  there,  and  that  he  was 

legally  convicted. 

With  regard  to  the  case  of  Sattler  we  think  it  is 
equally  clear  that,  although  the  prisoner  was  a 
foreigner,  the  offence  of  which  he  was  convicted  was 
an  offence  against  the  laws  of  England.  It  appears 
that  the  prisoner,  having  committed  a  larceny  at  St. 
Ives  in  this  country,  made  his  escape  and  went  to 
Hamburgh;  the  deceased,  who  was  a  detective  officer, 
followed  the  prisoner  there,  and,  with  the  assistance 
of  the  Hamburgh  police,  he,  although  he  had  no 
warrant,  and  there  appears  to  be  no  extradition  treaty 
between  the  two  countries,  arrested  the  prisoner  and 
took  him  on  board  an  English  steamer  for  the  purpose 
of  being  conveyed  to  this  country  and  tried  for  the 
larceny.  During  the  voyage  to  England,  and  when 
on  the  high  seas,  the  prisoner  shot  the  officer  and  the 
officer  died.  The  prisoner  was  then  tried  at  the 
Central  Criminal  Court  for  murder  and  was  con- 
victed, the  jury  finding  that  he  committed  the  crime 
out  of  revenge  and  not  with  a  view  of  escaping  from 
custody.  The  case  states  that  if  the  killing  had  been 
by  an  Englishman  in  an  English  county  it  would 
have  been  murder.  Then,  here  a  crime  is  committed 
by  the  prisoner  on  board  an  English  ship  on  the  high 
seas  which  would  have  been  murder  if  the  killing 
had  been  by  an  Englishman  in  an  English  county  ; 
and  we  are  of  opinion  that,  under  these  circumstances, 
whether  the  capture  at  Hamburgh  and  the  subsequent 
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detention  were  lawful  or  unlawful,  the  prisoner  was       1858. 
guilty  of  murder  and  of  an  offence  against  the  laws  of      LoPEZ 
England;  for  he  was  in  an  English  ship,  part  of  the     ,    and 
territory  of  England,  entitled  to  the  protection  of  the      ACMes.K ' 
English  law,  and  he  owed  obedience  to  that  law ;  and 
he  committed  the  crime  of  murder — that  is  to  say,  he 
shot   the    detective    officer,    not   for   the    purpose  of 
obtaining    his    liberation,     but   for    revenge   and   of 
malice  prepense.     Then  comes   the  question  whethei 
the  Central  Criminal  Court   had  jurisdiction   to  try 
the  prisoner  for  this  offence  ;  and  it  appears  to   us 
that  the  late  Act  of  Parliament  was  framed  for  the 
purpose  of  obviating,  aud  does  obviate,  all  doubt  upon 
such  a  subject.     A  man  is  "  found"  wherever  he  is 
actually  present,  and  the  prisouer  was  found  within 
the  jurisdiction  of  the  Central  Criminal  Court,  and 
we  are    all   of  opinion    that  Court    had  jurisdiction 
to  try  him.     My  brother  Ballantine  contended  that 
the  prisoner  was  not  found  within  the  jurisdiction, 
because  he  was  brought  within  it  against  his  will ; 
but  upon  the  construction  of  the  statute  we  are  all  of 
a  different  opinion.     Then  we  are  asked  whether  the 
prisoner  was  in  lawful  custody  ?  It  is  quite  unnecessary 
to  answer  that  question,  because,  as  he  did  not  commit 
the  offence  with  a  view  to  his  liberation,  it  is  imma- 
terial whether  he  was  in   lawful  custody  or  not — he 
was  guilty  of  murder  and   the  offence  was  the  same 
even  if  the  custody  was  illegal.     The  last  question  is, 
supposing  the  custody  not  to  have  been  lawful,  was 
the  killing  necessarily  only  manslaughter  ?     We  are 
all   unhesitatingly  of  opinion   that  the  killing  under 
such    circumstances  was  not   necessarily  only  man- 
slaughter. 

The  conviction   in  this  case  also  will  therefore  be 

affirmed. 

Convictions  affirmed. 
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The  prisoner, 
who  was  con- 
victed of 
forgery,  was 
a  railway 
station  mas- 
ter, and  it 
was  his  duty 
to  pay  B.  for 
collecting 
and  deliver- 
ing parcels 
for  the  Com- 


REGINA  v.  FRANCIS  GRIFFITHS. 

The  following   case  was   reserved    and    stated    by 
Bramwell  B. 

The  prisoner  was  convicted  before  me  at  the  last 
Carmarthenshire  Assizes  of  forgery,  and  sentenced  to 
one  year's  imprisonment  with  hard  labour.  He  was 
station  master  at  the  Narberth  Road  Station  of  the 
South  Wales  Railway.  One  Sowers  collected  and  dis- 
tributed parcels  that  were  sent  from  and  arrived  at 
pany.who  the  station.  For  each  service  he  was  entitled  to  pay- 
pTonefwkh  ment,  which  the  prisoner  ought  to  have  made  to  him. 
which  to  Printed  forms  were  furnished  the  prisoner,  one  of 
enter,  under  which  accompanies  this.  These  printed  forms  he  had 
^Delivery"  to  fill  up  and  return.  He  told  Bowers  that  the  Com- 
and"Col-        an     had  determined  not  to   pay  him  anything  for 

lecting,"  the     r  _  -n  t  A 

sums  so  paid  delivery,  but  only  for  collecting.  Bowers  assented. 
pL^er  The  This  statement  of  the  prisoner  was  untrue,  and  he 
havingfalsely  continued  to   charge   the  Company   with    payments, 

told  B.  that  °  e        j    i-  T.. 

the  Company  purporting  to  be  made  to  Bowers,  tor  delivery,  in 
mined'to"  or^r  to  furnish  a  voucher  to  the  Company  for  these 
discontinue  alleged  payments,  the  prisoner  continued  to  fill  up 
thTdehvery  the  sheets  as  before,  and  then  on  the  right  hand  side 
plidhFm0618  of  the  dividing  line  wrote  as  is  seen  in  the  form 
for  the  col-  annexed,  "  Reced.  pro  Win.  Bowers."  The  prisoner 
butTn  his  '  paid  Allen,  Bowers'  servant,  the  amount  of  the  right 
hand  column  only,  and  then  procured  Allen  to  sign 
the  receipt,  and  when  Allen  had  signed  it,  the   pri- 

charge  them 

with  payments  purporting  to  be  made  to  B.  for  delivery  j  and,  in  order  to  furnish  a 
voucher,  the  prisoner  continued  to  fill  up  the  form  as  before,  and,  after  paying  the 
servant  of  B.  the  sum  entered  in  the  column  for  collecting,  wrote  the  words  "  Received 
for  B."  which  .p.'s  servant  signed  ;  and  the  prisoner  afterwards  placed  a  receipt  stamp 
under  such  signature,  and  put  on  it  a  sum  in  figures  equal  to  the  sums  inserted  in  the 
two  columns  for  collecting  and  delivery.  The  jury  found  that  the  document  thus 
added  to  meant  differently  to  what  it  meant  before.  Held,  that  this  was  a  forgery  and 
that  the  conviction  was  right. 


accounts 
with  the 
Company 
continued  to 
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soner,  unknown  to  Allen  or  Bowers,  put  a  receipt  stamp       1858. 

under  Allen's  name,  and  on  it  put  a  sum  in  figures  ^ 

the  aggregate  of  both  columns.  I  left  it  to  the  jury  Case. 
to  say  whether  the  document  thus  added  to  meant 
differently  to  what  it  meant  before.  They  found  it  did. 
The  conviction  is  right  unless  I  ought  to  have  directed 
an  acquittal,  as  to  which  I  have  to  request  the  opinion 
of  the  Court  of  Criminal  Appeal. 

G.  Bramweljl. 

The  form  referred  to  in  the  case  was  headed  "South 
Wales  Railway.  An  account  of  parcels  inwards  and 
outwards;"  and  the  following  is  a  copy  of  the  part  of 
the  form  material  to  the  case : — 


EXPENSES. 


DELIVERY. 

COLLECTING. 

Paid  to  Bowers  £2 

0 

0 

Paid  to  Bowers 

.    £1 

0 

0 

2 

0 

0 

1 

0 

0 

at     2 

0 

0 

at     1 

0 

0 

2 

0 

0 

1 

0 

0 

2 

0 

0 

Recd-  pro  Wm.  Bowers  1 

0 

0 

2 

0 

0 

Jii0'  Allen 

1 

0 

0 

2 

0 

0 

1 

0 

0 

2 

0 

0 

1 

0 

u 

2 
2 

0 
0 

0 
0 

Stamp 

1 
1 

0 
0 

0 
0 

2 
2 

0 
0 

0 
0 

J39  :  0  :  0 

1 
1 

0 
0 

0 
0 

2 

0 

0 

1 

0 

0 

£26 

0 

0 

£13 

0 

0 

Superintendent. 


This  Account  is  to  be  attached  to  the  Weekly  Abstract  (No.  ),  and 
is  to  be  accompanied  by  receipts  for  the  amounts  paid  for  collecting  and 
delivering,  either  on  this  or  a  separate  paper. 
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Case. 


1858.  This  case  was  considered  on  the  24th  April,  1858, 

Gkiffiths's  by  Pollock  C.  B.,  Willes  J.,  Bramwell  B.,  Chan- 
nel B.  and  Byles  J. 

Hardinge  Giffard  appeared  for  the  Grown,  but  was 
not  called  upon  by  the  Court ;  no  counsel  appeared 
for  the  prisoner. 

Pollock  C.  B. — This  conviction  must  be  affirmed. 

Conviction  affirmed. 


1858. 


REGINA  v.  MOAH 


The  false 
making  of 
a  letter  of 
recommenda- 
tion with 
intent  frau- 
dulently to 
obtain  a 
situation  as  a 
police  con- 
stable, is  a 
forgery  at 
common  law 
(Bramwell 
B.  dubi- 
tante.) 


The  following  case   was   reserved    and    stated    by 
Bramwell  B. 

The  prisoner  was  convicted  before  me  at  the  last 
Chester  assizes.  The  first  four  counts  of  the  indictment 
charged  the  forgery  and  uttering  by  the  prisoner  of  a 
letter  purporting  to  be  written  by  one  Oakley.  The  next 
four  contained  the  same  charges  as  to  a  letter  pur- 
porting to  be  written  by  one  Godley.  The  9th  count 
charged  the  prisoner  with  forging  the  letter  purporting 
to  be  signed  by  Oakley,  with  intent  fraudulently  to 
obtain,  and  whereby  he  did  fraudulently  obtain,  a 
situation  as  police  constable  in  the  Cheshire  force.  The 
10th  was  the  same  as  the  9th,  save  that  it  related  to  the 
letter  purporting  to  be  signed  by  Godley.  The  11th 
was  for  uttering  the"  two  letters,  knowing  them  to  be 
forged,  to  the  chief  constable  of  the  Cheshire  force, 
with  intent  to  deceive  him,  and  obtain  from  him, 
having  power  to  grant  it,  a  place  in  the  force,  and 
whereby  he  got  such  place.  The  12th  count  was  for 
falsely   pretending   those    letters   were   genuine,    and 


Case. 
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thereby  obtaining  the  situation  of  constable.      The       1858. 
letters  were  as  follows  : —  Moah's 

"  Chief  Constable's  Office,  Carlisle. 
"  Sir,  «  Now.  4th,  1857. 

"  I  am  directed  by  the  chief  constable  to  acquaint 
you  that  constable  Moah  resigned  his  situation  at  his 
own  request;  his  character  very  good. 
"  Enclosed  I  send  his  papers. 
"  I  am,  Sir, 

"  Geo.  W.  Oakley, 

"  Supt.  c.  &  w.  c.  c. 

"  To  whom  this  may  concern." 

"  Liverpool,  May  18th,  1857. 
"  Sir,  "  No.  7,  Pleasant  Hill  St. 

"  I  hereby  certify  that  1  have  known  Charles  Moah 
upwards  of  seven  years.  I  can  say  with  confidence 
he  is  a  sober  steady  man,  and  I  can  with  great  con- 
fidence recommend  him  to  the  situation  as  police 
constable. 

"  I  have  had  him  in  my  employ  for  some  time  and 
found  him  a  very  upright  man. 

"  I  am  your's 

"  Respectfully, 
"  T.  Dunne,  Esq.  "  W.  Godley." 

The  prisoner  forged  them  and  uttered  them  to 
Captain  Smith  the  chief  constable,  and  by  means 
of  them  got  a  situation  as  constable.  Entertaining 
doubts  if  any  offence  was  disclosed  or  proved,  1 
reserved  the  question  and   released  the  prisoner  on 

bail. 

G.  Bramwell. 

This  case  was  argued  on  24th  April,  1858,  before 
Pollock  C.  B.,  Willes  J.,  Bramwell  B.,Channell 
B.  and  Byles  J. 
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1858.  Mclntyre  appeared  for   the   Crown  ;    no   counsel 

MoAH»s      appeared  for  the  prisoner. 
Case.  Mclntyre,   for  the  Crown.     This  is  a  forgery  at 

common  law.  In  Regina  v.  Sharman  (a)  it  was  held 
that  the  uttering  a  forged  testimonial  to  character, 
knowing  it  to  be  forged,  with  intent  to  deceive  and 
thereby  obtain  an  appointment  as  schoolmaster,  was 
an  offence  at  common  law. 

Bramwell  B. — That  was  not  cited  at  the  trial. 

Mclntyre.  The  case  of  Regina  v.  Toshack  (b)  was 
decided  before  Regina  v.  Sharman.  The  forgery  there 
was  of  a  certificate  under  the  hand  of  the  master  of  a 
vessel,  certifying  that  the  prisoner  was  an  able  seaman, 
with  intent  to  deceive,  and  the  prisoner  was  held 
guilty  of  a  forgery.  Those  decisions  are  in  point  in 
this  case  which  is  within  the  definition  in  2  Russell 
on  Crimes,  318,  "a  false  making,  a  making  malo 
animo,  of  a  written  instrument  for  the  purpose  of  fraud 
and  deceit." 

Pollock  C.  B. — In  Regina  v.  Hodgson  (c),  which 
was  the  case  of  forging  a  diploma  of  the  College  of 
Surgeons,  the  conviction  was  quashed  on  the  ground 
that  the  prisoner  had  no  intent, in  forging  or  in  uttering, 
to  commit  any  particular  fraud,  nor  was  there  in  fact 
any  person  defrauded. 

Mclntyre.  Here  the  prisoner  forged  and  uttered 
the  testimonials,  and  by  means  of  them  procured  the 
appointment. 

Bramwell  B. — The  letters  are  of  no  validity  in 
themselves,  and  I  do  not  know  but  that  the  office 
might  have  been  obtained  without  them,  although 
they  may  have  had  an  operation  on  the  mind  of  him 
to  whom  they  were  presented.  It  seemed  to  me  at  the 
trial  no  more  than  if  I  were  to  produce  a  letter  pur- 

(.o)  1  Dears.  C.  C.  285.  (i)  i  Den.  C.  C.  492. 

(c)  Anti,  p.  3. 
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porting  to  be  from  the  Duke  of  Wellington  inviting  me       1858. 
to  dine,  and  say,  See  what  a  respectable  person  I  am.      MoAH.s 

Pollock  C.  B. — We  are  all  agreed  that  this  con-        Case- 
viction  must  be  affirmed. 

Bramwell  B — It  seems  to  me  to  be  a  questionable 
matter ;  but  I  do  not  say  that  the  conviction  is  not 
right. 


REGINA  v.  SAMUEL   SMITH  and  SARAH           1858 
SMITH.  '- 


The  following  case   was   reserved  and    stated    by  A  wife  was 

l~i  T)  convicted, 

L/HANNELL   B.  jointly  with 

At  the  last  Assizes  for  the  county  of  Gloucester  the  her  husbaDd» 

upon  an 

said  Samuel  Smith   and  Sarah    Smith   were  jointly  indictment, 
tried  before  me  and  found  guilty  on  a  count  charging  0f  which 
them  with  feloniously  wounding  one  John  Leach  with  ^ar&eda 

J  °  felonious 

intent  to  disfigure  him, and  in  another  count  with  intent  wounding 
to  do  the  said  John  Leach  grievous  bodily  harm.  t0  disfigure; 

For  the    purposes  of   this  case  the  conviction   0f  an(i  an°Jher , 

r      r  count  alleged 

Sarah  Smith  is  to  be  deemed  and  taken  to  be  a  good  the  intent 

conviction,  unless  the  same  ought  to  be  reversed  by  g0rjevous  ° 

reason  of  the  facts  following  found  by  the  jury,  viz.  hoffleh?™- 

that  the  said   Sarah   Smith  was  at  the  time  of  the  found  that 

commission  of  the  offence  the  wife  of  the  said  Samuel  actedunder 

Smith;    that   she  acted   under  the   coercion  of   her  the  coercion 

husband,  and  that  she  herself  did  not  personally  inflict  band,  and 

any  violence  upon  the  said  John  Leach.  self  didnot 

A  verdict  of  guilty  was  entered  against  the  husband  F"™^ 

and  wife.  violenceupon 

I  passed  sentence  on  the  said  Samuel  Smith.  cntov^Hdd, 

I  reserved  for  the  consideration  of  this  Court  the  that  the  con- 

n     j  •  u  viction  of  the 

question  whether  upon  the  aforesaid  finding  the  con-  wife  was 
viction  of  the  said  Sarah  Smith  was  a  good   convic-  wron«- 
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1858.       tion,  respiting  the  sentence  upon  her  and  taking  bail 
Smith's     f°r  her  appearance  hereafter  to  receive  judgment  if 
Case-        the  conviction  should  be  affirmed. 

The  question  for  the  opinion  of  the  Court  is, 
whether  Sarah  Smith,  the  wife  of  the  said  Samuel 
Smith,  having  acted  under  his  coercion,  and  not 
having  herself  inflicted  any  violence  on  the  said  John 
Leach,  can  be  properly  convicted  of  the  offence 
before  mentioned. 

See  Cruses  Case,  8  C.  &  P.  545 ;  Taylor  on  Evi- 
dence, vol.  1,  p.  162,  and  the  cases  there  cited  (a). 

W.  F.  Channell. 

This  case  was  considered  on  the  24th  April,  1858, 
by  Pollock  C.  B.,  Willes  J.,  Bramwell  B., 
Channell  B.  and  Byles  J. 

No  counsel  appeared. 

Pollock  C.  B. — The  jury  have  disposed  of  this 
case  by  their  finding.  They  have  found  that  Sarah 
Smith  was  a  married  woman  ;  that  she  acted  under 
the  coercion  of  her  husband,  and  that  she  herself  did 
not  personally  inflict  any  violence  upon  the  prosecutor. 
The  conviction  therefore,  so  far  as  it  extends  to  her, 
must  be  reversed. 

Conviction  of  Sarah  Smith  reversed. 

(a)  It  appeared  on  the  trial  that  granted,  and  the  wife,  dressed  as 

the  wife,  acting,  as  the  finding  of  a  widow,  met  the  prosecutor  at  a 

the  jury  established,    under    the  railway  station,  and  induced  him 

coercion    of   her    husband,  wrote  to   go  with  her  to  a  lonely  spot 

letters  to  the  prosecutor  pretend-  where  the  husband  fell  upon  him 

ing  that  she  had  become  a  widow,  and  inflicted  the  injuries  alleged 

and    requesting    a    meeting  at   a  in  the  indictment, 
distant   place.    The  meeting  was 
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REGINA  i7.  JOHN  JONES  and  HENRY  JONES.       1858. 


The  following  case   was  reserved  and   stated   by  The  prisoners 

d  r»  were  con- 

BRAMWELL  B.  victed  upon 

The  prisoners  were  convicted  before  me  at  the  last  an  "|dlct-    , 

r  _  ment,  framed 

assizes  at  Cardigan,  and  sentenced  each  to  one  month's  upon  section 
imprisonment,  with  hard  labour,  and  five  years'  re-  Geo.  4.  c.  29. 
formatory,  on  an   indictment  under  7  &  8  Geo.  4.  nadfaed 
c.  29.  s.  44.,  which  charged  that  they  stole,  and  that  in  land  in 

fl  n  I  n  p  p 

they  ripped  with  intent  to  steal,  certain  metal  fixed  dedicated  to 
in  land.      The   property  was  laid   in  the   perpetual  Pubhcuse- 

r      r       J  r      r  it  was  proved 

curate  of  the  parish,  and  in  the  churchwardens  and  that  they  had 
overseers,  naming  them.  It  was  proved  that  in  the  copper  sun- 
churchyard  of  the  parish  in  question  stood  a  wooden  j^g1^16^"11 
post ;  fixed  on  the  top  of  this  post  was  a  sun  dial  wooden  post 
made  of  copper;  this  the  prisoners  had  taken  off  the  churchyard. 
post,  probably  by  removing  the  screws  with  which  it  ^^  gRAM' 
was  fastened.     Entertaining  doubts  whether  the  case  dissentiente) 

....  T  i.i  o       x  1        that  the  con- 

was  within   the  statute,   I  reserved  the  case  tor  the  victionwas 
opinion  of  the  Court  of  Criminal  Appeal.  nsht- 

G.  Bramwell. 

This  case  was  argued  on  24th  April,  1858,  before 
Pollock  C.  B.,  Wightman  J.,  Willes  J.,  Bramwell 
B.  and  Byles  J. 

Bowen  appeared  for  the  Crown  ;  no  counsel  appeared 
for  the  prisoner. 

Bowen,  for  the  Crown.  This  indictment  is  framed 
upon  section  44  of  7  &  8  Geo.  4.  c.  29,  which  enacts 
"  that  if  any  person  shall  steal,  or  rip,  cut  or  break 
with  intent  to  steal,  any  glass  or  woodwork  belonging 
to  any  building  whatsoever,  or  any  lead,  iron,  copper, 
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1858.  brass  or  other  metal,  or  any  utensil  or  fixture  whether 
JoNES,g  made  of  metal  or  other  material  respectively,  fixed 
Case.  in  or  to  any  building  whatsoever,  or  anything  made 
of  metal  fixed  in  any  land  being  private  property,  or 
for  a  fence  to  any  dwelling-house,  garden  or  area,  or 
in  any  square,  street  or  other  place  dedicated  to  public 
use  or  ornament,  every  such  offender  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable 
to  be  punished  in  the  same  manner  as  in  the  case  of 
simple  larceny ;  and  in  case  of  any  such  thing  fixed 
in  any  square,  street  or  other  like  place,  it  shall  not 
be  necessary  to  allege  the  same  to  be  the  property  of 
any  person." 

A  churchyard  is  a  place  dedicated  to  public  use 
within    the    meaning   of    this   section.      In    Rex   v. 
Blick  (a)    the   prisoner    was   indicted    for   receiving 
stolen  brass,    and   the   indictment  alleged   that    one 
E.  Smith  had   been  convicted  of  stealing  the  brass 
in  question  fixed  in   a  churchyard,  being  "  a  place 
dedicated  to  public  use."     Evidence  was  given  that 
the  brass  was  fixed  into  many  of  the  tombstones  in  the 
churchyard,  and  it  was  objected  that  the  words  "  other 
place  dedicated  to  public  use  or  ornament"  meant 
places  ejusdem  generis  with  "square"  and   "street." 
The  prisoner  was  acquitted  ;    but  JBosanquet  J.,  in 
reference  to  this  objection,  said  that  he  was  of  opinion 
that  a  churchyard  was  a  place  dedicated  to  public  use 
within  the  meaning  of  the  statute  ;  and  his  lordship 
added,   "  If  the   prisoner  is  convicted   I  do  not  say 
that  I  will  reserve  the  point,   but  I  will  take  it  into 
further  consideration."     There  is  a  previous  case  of 
Hex  v.  John  and  Daniel  Jones,  cited  in  2  Russ.  on 
Crimes,  65,  from  a  MS.  of  Mr.  Greaves,  and  not  else- 
where reported.     There  the  prisoners  were  indicted 
for  receiving  brass,  knowing  it  to  have  been  stolen, 
(a)  4  Car.  &  P.  377. 


Jones's 
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and  it  was  proved  that  the  brass  had  been  a  plate  1858. 
amxed  by  rivets  to  a  tombstone  in  a  churchyard,  and 
that  the  tomb  was  formed  of  one  flat  stone  at  the  top, 
which  was  supported  by  others  beneath.  Vaughan  B., 
who  tried  the  case,  thought  that  the  words  of  the 
statute  extended  to  every  kind  of  building,  and  that 
the  tomb  might  be  said  to  be  a  building;  but  on 
being  referred  to  Rex  v.  Reece  (a)  he  expressed  doubts 
whether  the  tomb  could  be  considered  a  building 
within  the  meaning  of  the  Act;  but  he  thought  the 
words  '«  place  dedicated  to  public  use  or  ornament" 
were  sufficiently  general  to  include  the  case,  and  the 
prisoners  were  convicted.  Vaughan  B.  having  post- 
poned the  case  to  consult  with  Parke  J.  A.  J.,  the  pri- 
soners were  afterwards  sentenced  without  any  further 
notice  being  taken  of  the  point. 

Bramwell  B — The  difficulty  I  feel  is,  not  as  to  a 
churchyard  being  a  place  dedicated  to  public  use — no 
doubt  it  is  dedicated  to  public  use  in  a  certain  sense, 
but  as  to  whether  such  a  place  is  within  the  meaning 
of  the  statute.  The  44th  section  first  speaks  of  metal 
fixed  to  a  building,  then  of  metal  fixed  in  any  land, 
being  private  property ;  then  of  metal  fixed  for  a 
fence  to  any  dwelling-house,  garden  or  area ;  then 
of  metal  fixed  for  a  fence  in  "  any  square,  street  or 
other  place  dedicated  to  public  use  or  ornament." 
This  shews  to  my  mind  that  by  "  other  place  dedicated 
to  public  use  or  ornament"  the  legislature  meant  place 
ejusden  generis  with  "square''  and  "street."  Again, 
is  metal,  fixed  on  a  post  let  into  the  ground,  metal 
fixed  in  land  within  the  meaning  of  this  section  ? 

Pollock  C.  B. — I  believe  all  the  rest  of  us  are 
agreed  that  this  was  metal  fixed  in  land  in  a  place 
dedicated  to  public  use  within  the  meaning  of  the 
section. 

(a)  MS.  2  Russ.  on  Crimes,  65. 


VOL.    I.  S    S 


558 


1858. 


Jones's 
Case. 


CROWN  CASES  RESERVED. 

Bramwell  B.— I  own  I  cannot  see  that  this  case 
is  within  the  meaning  of  the  Act.  This  was  not 
metal  fixed  in  land  being  private  property,  nor  was  it 
part  of  a  fence  of  any  dwelling-house  or  of  any  square 
or  street.  I  doubt  if  a  churchyard  is  a  public  place 
within  the  meaning  of  the  section  ;  and  I  also  doubt 
whether  a  piece  of  metal  put  on  the  top  of  a  piece 
of  wood  fixed  in  the  ground  is  metal  fixed  in  land 
within  the  meaning  of  the  section. 

Wightman  J. — I  cannot  see  any  doubt  as  to  a 
churchyard  being  a  public  place  within  the  meaning 
of  the  statute  ;  and  the  post  with  the  metal  fixed  upon 
it  became  part  of  the  land. 

Willes  J. — If  the  view  taken  by  my  brother 
Bramwell  be  correct,  it  would  be  larceny  to  steal  the 
railings  in  Hanover  Square,  but  it  would  not  be 
larceny  to  steal  the  statue  of  William  Pitt. 

Byles  J.  concurred  with  the  majority  of  the  Court. 

Conviction  affirmed. 


1858. 


REGINA  v.   JAMES  WILSON. 


The  master         The  following  case  was  reserved  on  the  Northern 
having  made   Spring  Circuit,  1858,  at  Liverpool,  by  Martin  B. 
and  signed  Tne  indictment  contained  several  counts.    The  first 

a  report  ot 

a  seaman's  set  were  founded  upon  an  alleged  offence  under  the 
uponht17        statute  17  &  18  Vict.  c.  104.  s.  176.  (The  Merchant 

discharge, 
in  the  form 

sanctioned  by  the  Board  of  Trade,  the  shipping  master  gave  the  seaman  a  copy  of  such 
report.  The  prisoner  knowingly  and  fraudulently  made  a  facsimile  of  this  report; 
but,  instead  of  writing  the  letter  M.,  which  stood  in  the  original  to  indicate  that  the 
seaman's  character  for  ability  and  conduct  was  middling,  wrote  G.  indicating  that  it 
was  good.  Held,  that  the  prisoner  was  guilty  of  an  offence  within  section  176  of  the 
17  &  18  Viet.  c.  104. 

Quote,  whether  the  act  of  the  prisoner  amounted  to  forgery  at  common  law. 
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Shipping  Act,  1854).     The  second  set  alleged  a  for-       1858. 
gery  at  common  law.  Wilson's 

The  facts  were  these:— A  seaman  named  Alfred  Case- 
Goddard  had  served  on  board  a  British  ship,  called 
" The  Maria  Santa  Maria,"  on  a  voyage  from  Liver- 
pool to  The  Spanish  Main  and  back,  and  had  arrived 
in  Liverpool  shortly  before  the  8th  January  last.  Upon 
that  day  he  was  duly  discharged  in  the  presence  of 
John  Laidman,  a  shipping  master  duly  appointed 
under  the  above  Act,  and  the  master,  John  Guthrie, 
made  and  signed  before  the  said  shipping  master,  in 
the  form  sanctioned  by  the  Board  of  Trade,  a  report 
of  the  character  of  the  said  Alfred  Goddard,  and  the 
shipping  master  delivered  to  Alfred  Goddard  a  copy 
of  the  report.  As  the  report  was  made  and  signed 
and  in  the  copy  delivered  to  Alfred  Goddard,  opposite 
to  the  space  for  "character  for  ability  in  whatever 
capacity  "  was  put  the  letter  M.  which  signified  that 
it  was  middling.  A  facsimile  of  the  altered  document 
is  annexed  to  this  case,  and  in  every  respect  except 
the  letter  G.  instead  of  M.  it  is  an  exact  imitation 
of  the  original  one. 

Goddard  having  heard  that  the  prisoner  was  in  the 
habit  of  altering  such  documents,  went  to  him,  and  he 
for  half  a  crown  made  and  delivered  to  him  {Goddard) 
a  fresh  one,  being  a  facsimile  of  and  a  very  good 
imitation  of  the  genuine  one,  with  the  exception  that 
the  letter  G.,  which  signified  good,  was  substituted 
for  the  letter  M.  in  the  place  before  mentioned.  At 
his  house  there  was  afterwards  found  the  genuine 
document,  but  with  the  letter  O.  substituted  for  M. 
It  appeared  as  if  the  prisoner  had  been  dissatisfied 
with  the  manner  of  the  alteration,  and  made  out  a 
complete  new  one  for  Goddard.  A  book  was  found 
in  his  house  containing  a  number  of  printed  blank 

s  s  2 


Case. 
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1858.       certificates  bound  up,  one  of  which  had  been  filled  up 
Wilson's    by  him  and  torn  out  and  delivered  to  Goddard. 

The  Attorney  General  for  the  county  palatine, 
who  conducted  the  prosecution,  expressed  some  doubt 
as  to  whether  there  was  an  offence  within  the  176th 
section  of  the  statute,  and  I  thought  that  there  was 
great  doubt  whether  it  was  a  forgery  at  common  law. 
See  The  Queen  v.  Hodson,  1  Dearsly  &  Bell,  3. 

I  request  the  opinion  of  the  Court  of  Criminal 
Appeal  upon  the. following  questions: — 

1st.    Was  there  an  offence  against  the  statute  ? 

2nd.  Was  there  an  offence  at  common  law  ? 

If  the  Court  be  of  opinion  that  there  is  no  offence 
against  either,  they  will  please  direct  the  prisoner  to 
be  discharged. 

Samuel  Martin. 

April,  22,  1858. 

Section  176  of  The  Merchant  Shipping  Act,  1854 
(17  &  18  Vict.  c.  104.),  enacts  that  "  Upon  every  dis- 
charge effected  before  a  shipping  master,  the  master 
shall  make  and  sign,  in  a  form  sanctioned  by  the  Board 
of  Trade,  a  report  of  the  conduct,  character  and  qualifi- 
cations of  the  persons  discharged,  or  may  state,  in  a 
column  to  be  left  for  that  purpose  in  the  said  form, 
that  he  declines  to  give  any  opinion  upon  such  parti- 
culars or  upon  any  of  them  ;  and  the  shipping  master 
shall  transmit  the  same  to  the  Registrar  General  of 
Seamen,  or  to  such  other  person  as  the  Board  of  Trade 
directs,  to  be  recorded,  and  shall,  if  desired  so  to 
do  by  any  seaman,  give  to  him  or  indorse  on  his  cer- 
tificate of  discharge  a  copy  of  so  much  of  such  report 
as  concerns  him  ;  and  every  person  who  makes, 
assists  in  making,  or  procures  to  be  made  any  false 
certificateor  report  of  the  service,  qualifications,  con- 
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duct  or  character  of  any  seaman,  knowing  the  same  to 
be  false  ;  or  who  forges,  assists  in  forging  or  procures 
to  be  forged,  or  fraudulently  alters,  assists  in  fraudu- 
lently altering,  or  procures  to  be  fraudulently  altered 
any  such  certificate  or  report,  or  any  copy  of  any 
certificate  or  report  which  is  forged  or  altered  or  does 
not  belong  to  him,  shall  for  each  such  offence  be 
deemed  guilty  of  misdemeanor." 

The  following  is  a  copy  of  the  document  referred 
to  in  the  above  case : — 


1858. 


Wilson's 
Case. 


(E-l) 


MARINE  DEPARTMT. 


COM.  OF  COUNCIL 
FOR  TRADE. 


CERTIFICATE    OF    CHARACTER. 


SANCTIONED   BT 

THE  BOARD    OF   TRADE 

HAT    1855. 

IN   PURSUANCE    OF 

17  &  18  VICT.  C.  104. 


Character  for  ability  "1     , 
in  whatever  capacity  ) 


90 


Character  for  Conduct     1%. 


the  above  to  be  a  true  Copy  of  so  much  of  the 
Report  of  Character  made  by  the  said  Master  on  the  termination 
of  the  said  Voyage  as  concerns  the  said  Seaman. 

Dated  at  Lpool.  this  8th  day  of  Jany.  1858. 

Signed  John  Guthrie  Master  of  the  Ship. 

J.  Laidman  Shipping  Master. 

For  Signature  of  Seaman  see  back. 

NOTE.  Any  Person  who  fraudulently  forges  or  alters  a  Certificate  of 
Character  or  makes  use  of  one  which  does  not  belong  to  him  may  either 
be  prosecuted  for  a  Misdemeanor  or  maybe  summarily  punished  by  a i  Penal  y 
not  exceeding  £100  or  imprisonment  with  hard  labour  not  exceeding  six 
months. 


562 


CROWN  CASES  RESERVED. 


1858. 


Wilson's 
Case. 


This  case  was  considered,  on  the  1st  May  1858,  by 
Pollock  C.  B.,  Wightman  J.,  Willes  J.,  Bramwell 
B.  and  Byles  J. 

Bliss  Q.  C.  (with  him  Fitzpatrkk)  appeared  for  the 
Crown,  but  was  stopped  by  the  Court.  No  counsel 
appeared  for  the  prisoner. 

Pollock  C.  B.  — We  are  all  agreed  that  the 
defendant  was  guilty  of  misdemeanor  within  the 
176th  section  of  the  statute.  It  is  sufficient  to  say 
that  he  made  a  false  document  by  substituting  the 
letter  G.,  which  signified  that  the  ability  and  conduct 
of  the  seaman  were  good,  for  the  letter  M.,  which  in 
the  original  indicated  that  his  ability  and  conduct  were 
middling.  The  offence  is  directly  within  the  words  of 
the  section. 

Conviction  affirmed. 


1858f 


The  prisoner 
was  con- 
victed of 
embezzle- 
ment on  an 
indictment 
which 

charged  that 
he  received 
the  money 
for  and  in 
the  name 


REGINA  v.  EDWARD  THORPE. 

The  following  case  was  reserved  and  stated  by  the 
Chairman  of  the  West  Riding  Sessions  of  the  county 
of  York. 

Edward  Thorpe  was  tried  before  me  at  the  West 
Riding  Sessions  of  the  county  of  York,  on  the  26th 
day  of  August  1857,  on  an  indictment  which  in 
separate  counts  charged  him  that  he,  being  the  servant 


and  on  the 

account  of  his  master.  It  appeared  that  the  prisoner's  master  was  agent  for  a  railway 
Company  for  delivering  goods,  and  that  he  employed  his  own  servants  (of  whom  the 
prisoner  was  one),  and  used  his  own  drays  and  horses,  and  was  answerable  to  the  Com- 
pany for  monies  collected  by  his  servants  for  carriage.  It  was  the  duty  of  the  prisoner 
to  go  out  with  a  dray,  to  take  with  him  goods  and  a  delivery  book  handed  to  him  by  a 
clerk  of  the  Company,  and  to  receive  the  amount  of  carriage  therein  specified  as  due  to 
the  Company,  and  then  to  account  for  the  sums  so  received  with  the  Company's  clerk. 
The  sums  charged  as  embezzled  were  sums  received  by  the  prisoner  for  carriage  and 
entered  in  the  delivery  book,  and  such  sums  were  paid  to  the  prisoner  and  received  by 
him  as  due  to  the  Company,  and  he  gave  receipts  for  the  same  in  the  name  of  the 
Company.  Held,  that  the  conviction  was  right  as,  although  the  prisoner  received  the 
money  "in  the  name"  of  the  Company,  he  received  it  "on  account"  of  his  master. 
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of  Charles  Hardy,  on  three  several  days  in  August       1858. 
1856,  did  receive  and  take  into  his  possession  three    ThorpeV 
sums  of  money,  amounting  in  the  whole  to  the  sum       Case. 
of  six  pounds, /or  and  in  the  name  and  on  the  account 
of  the  said  Charles  Hardy  his  master,  and  the  said 
money  then  fraudulently  and  feloniously  did  embezzle. 

It  was  proved  that  Charles  Hardy  was  agent  for 
The  Great  Northern  Railway  Company  at  Hudders- 
field  for  the  purpose  of  carrying  out  goods  to  be  there 
delivered  by  the  Company,  and  that  he  employed  his 
own  servants  and  used  his  own  drays  and  horses,  and 
was  answerable  to  the  Company  for  monies  collected 
by  his  servants  for  carriage  of  goods,  and  that  the 
prisoner,  in  August  1856,  was  his  servant,  and  that  as 
such  servant  it  was  his,  the  prisoner's  duty  to  go  out 
with  a  dray,  to  take  with  him  goods  and  a  delivery 
book  handed  to  him  by  James  Esplin  a  clerk  in  the 
service  of  The  Great  Northern  Railway  Company, 
and  to  deliver  the  goods  according  to  the  directions 
contained  in  the  delivery  book,  and  to  receive  the 
amount  of  carriage  therein  specified  as  due  to  the 
said  Company,  and  then  to  account  for  the  sums  so 
received  with  the  said  James  Esplin.  That  he  had  taken 
out  goods  for  the  said  Great  Northern  Railway  Com- 
pany at  the  times  stated  in  the  indictment,  and  had 
received  from  the  persons  to  whom  they  were  directed 
for  the  carriage  due  to  the  said  railway  Company  the 
amounts  put  opposite  to  their  names  and  description 
of  goods  in  the  said  delivery  book,  amounting  alto- 
gether to  the  sum  of  6/.,  which  sums  were  paid  to  the 
prisoner  and  received  by  him  as  due  to  the  Company, 
the  receipts  for  which  were  given  by  the  prisoner, 
and  made  out  in  the  name  of  The  Great  Northern 
Railway  Company. 

It  was  also  proved  that  the-prisoner  never  accounted 
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1858.  to  the  said  James  Esplin  for  or  paid  over  to  him  these 
Thorpe's  sums  nor  to  his  master  Charles  Hardy,  but  absconded, 
Case.  anc|  tne  amounts  so  received  and  unaccounted  for  by 
the  prisoner  were  thereupon  paid  by  Charles  Hardy 
to  James  Esplin  on  account  of  the  said  Company,  in 
pursuance  of  his  arrangement  with  them  in  that 
behalf. 

At  the  close  of  the  case  for  the  prosecution,  the 
prisoner's  counsel  objected  that  there  was  no  case  to 
go  to  the  jury,  inasmuch  as,  though  the  evidence 
proved  that  at  the  times  the  supposed  embezzlements 
took  place  the  prisoner  was  the  servant  to  Charles 
Hardy  as  alleged  in  the  indictment,  yet  it  also  proved 
that  the  prisoner  received  and  took  into  his  possession 
the  money  so  said  to  be  embezzled,  not  in  the  name 
and  on  the  account  of  the  said  Charles  Hardy  his 
master,  but  in  the  name  and  on  the  account  of  The 
Great  Northern  Railway  Company,  who  were  not  the 
prisoner's  masters;  and  therefore  that  the  charge  stated 
in  the  indictment  was  not  proved.  I  refused  to  stop 
the  case,  and  put  these  four  questions  to  the  jury. 

1.  Was  prisoner  Hardy's  servant? 

2.  Did  he  receive  31.  3s.  9d.  (one  of  the  sums)  ? 

3.  Did  he  fraudulently  appropriate  that  sum  ? 

4.  Did  he  receive  the  money  on  account  of  Hardy  ? 
The  counsel  for  the  prisoner  objected  that  this  fourth 

question  could  not  be  put,  as  the  evidence  proved  that 
the  money  was  received  on  account  of  The  Great 
Northern  Railway  Company,  and  that  there  was  no 
evidence  for  the  jury  on  the  present  charge  as  to  that 
fourth  question. 

The  jury,  without  answering  the  questions,  returned 
a  general  verdict  of  "  Guilty." 

The  question  for  the  opinion  of  the  Court  of  Appeal 
is,  whether  there  was  evidence  for  the  prosecution  to 
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go  to  the  jury  on  that  fourth  question,  or  whether  I       1858. 
ought  to  have  directed  an  acquittal  for  the  reasons    Thorpe's 
urged  by  the  defendant's  counsel.  Case. 

The  prisoner  was  sentenced  by  me  to  six  months' 
imprisonment,  but  admitted  to  bail  until  the  opinion 
of  the  Court  of  Criminal  Appeal  could  be  had. 

This  case  was  considered,  on  1st  May  1858,  by 
PollockC.  B.,  Wightman  J.,  Willes  J.,Bramwell  B. 
and  Byles  J. 

No  counsel  appeared. 

Pollock  C.  B. — The  indictment  in  this  case  is  for 
embezzling  money  which  it  is  alleged  the  prisoner 
took  into  his  possession  "  for  and  in  the  name  and  on 
the  account  of  his  master."  It  was  proved  that  the 
prisoner's  master  was  answerable  to  The  Great 
Northern  Railway  Company  for  the  money  received 
by  him  ;  but  that  the  money  in  question  was  received 
by  the  prisoner  in  the  name  of  the  Company,  and 
not  in  the  name  of  his  master.  Under  these  circum- 
stances a  doubt  appears  to  have  arisen  whether  the 
prisoner,  having  received  the  money  not  in  the  name 
of  his  master  but  in  the  name  of  the  Company,  the 
conviction  can  be  sustained.  The  47th  section  of  the 
statute  7  &  8  Geo.  4.  c.  29.  is  in  these  words,  "  for  or 
in  the  name  or  on  the  account  of  his  master ;"  and  it 
is  clear  that,  although  the  prisoner  received  the 
money  in  the  name  of  the  Company,  he  received  it 
on  account  of  his  master. 

Conviction  affirmed  (a). 

(c)  See  Regina  v.  Beaumont,  Dears.  C.  C.  270. 
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1858. 


REGINA  v.  JOHN  SMITH. 


The  prisoner 
was  con- 
victed of 
forgery.     It 
appeared 
that  one 
Borwick,  the 
prosecutor, 


The  following  case  was  reserved  and  stated  by  the 
Recorder  of  London. 

John   Smith  was  tried   before  me,  at  the  Central 
Criminal  Court,  upon  an  indictment  charging  him 
with  forging   certain    documents  and  with    uttering 
cal?ed°ir-8   them  knowing  them  to  be  forged. 

It  appeared  that  the  prosecutor  George  Borwick 
was  in  the  habit  of  selling  certain  powders,  some 
called  Borwick's  Baking  Powders  and  others  Borwick's 
Egg  Powders. 

These  powders  were  invariably  sold  in  packets,  and 
were  wrapped  up  in  printed  papers. 

The  baking  powders  were  wrapped  in  papers  which 
contained  the  name  of  George  Borwick ;  but  they 
were  so  wrapped  that  the  name  was  not  visible  till 
the  packets  were  opened. 

It  was  proved  that  the  prisoner  had  endeavoured 
to  sell  baking  powders,  but  had  them  returned  to 
him  because  they  were  not  Borwick's  powders. 

Subsequently  he  went  to  a  printer,  and, representing 
his  name  to  be  Borwick,  desired  him'  to  print  10,000 
labels  as  nearly  as  possible  like  those  used  by  Borwick, 
except  that  the  name  of  Borwick  was  to  be  omitted 
in  the  baking  powders  (a). 

The  labels   were  printed  according  to  his  order, 


-wick's  Baking 
Powders  " 
and  "Bor- 
wick's Egg 
Powders," 
which  pow- 
ders he  in- 
variably sold 
in  packets 
wrapped  up 
in  printed 
papers.  The 
prisoner  pro- 
cured 10,000 
wrappers  to 
be  printed 
similar,  with 
some  excep- 
tions, to 
Borwick's 
wrappers.  In 
these  wrap- 
pers the 
prisoner 
enclosed 
powders  of 
his  own 
which  he 
sold  for  Bor- 
wick's pow- 
ders ;  and  it 
was  for  the 
forgery  and 
uttering  of 
these  wrap- 
pers that  the 


(a)  This  seems  to  be  an  error. 
The  name  of  Borwick  was  on  the 
labels,  but  the  signature  of  Borwick, 


aud  the  notification  that  without 
such  signature  no  powder  was 
genuine,  were  omitted. 


prisoner  was 

indicted. 

The  jury  found  that  the  wrappers  so  far  resembled  Borwick's  as  to  deceive  persons  of 

ordinary  observation  and  to  make  them  believe  them  to  be  Borwick's,  and  that  they  were 

procured  and  used  by  the  prisoner  with  intent  to  defraud.     Held,  that  the  conviction 

was  wrong. 
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and  a  considerable  quantity  of  the  prisoner's  powders       1858. 
were  subsequently  sold  by  him  as  Borwick's  powders 


,   •        ,  •  Smith's 

wrapped  in  those  labels.  Case. 

On  the  part  of  the  prisoner  it  was  objected  that  the 
making  or  uttering  such  documents  did  not  constitute 
the  offence  charged  in  the  indictment. 

This  point  I  determined  to  reserve  for  the  con- 
sideration of  the  Court  of  Criminal  Appeal ;  and  I 
left  it  to  the  jury  to  find  whether  the  labels  so  far 
resembled  those  used  by  Borwick  as  to  deceive  persons 
of  ordinary  observation  and  to  make  them  believe 
them  to  be  Borwick's  labels,  and  whether  they  were 
made  and  uttered  by  him  with  intent  to  defraud  the 
different  parties  by  so  deceiving  them,  directing  them 
in  that  case  to  find  the  prisoner  guilty. 

The  jury  found  him  guilty. 

The  labels  marked  "  genuine,"  sent  herewith,  were 
those  used  by  the  prosecutor;  those  marked  "imita- 
tion" were  the  labels  the  subject  of  this  prosecution, 
and  reference  can  be  made  to  them  if  necessary. 

The  prisoner  has  been  admitted  to  bail  to  await  the 
decision  of  the  Court  for  the  consideration  of  Crown 
Cases  upon  the  foregoing  facts. 

Russell  Gurney. 

The  following  is  a  copy  of  the  genuine  baking 
powder  label : — 

Patronized  by  the  Army  and  Navy. — Borwick's 
Original  German  Baking  Powder  for  making 
Bread  without  Yeast,  and  Puddings  without  Eggs. 
(Directions  improved  by  the  Queen's  Private 
Baker.) 

By  the  use  of  this  preparation,  as  the  saccharine 
properties  of  the  Flour,  which  are  destroyed  by  Fer- 
mentation with  Yeast,  are  preserved,  the  Bread  is  not 
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1858.      only  more  nutritive,  but  a  larger  quantity  is  obtained 
Smith's     ^rom  *ne  same  weight  of  Flour. 
Case.  Bread  made  with  Yeast,  if  eaten  before  it  becomes 

stale,  ferments  again  in  the  stomach — producing  In- 
digestion and  numerous  other  complaints ;  when  made 
with  this  Powder  it  is  free  from  all  such  injurious 
effects. 

The  Powder  is  equally  valuable  in  making  Puddings 
and  Pastry,  which  it  deprives  of  all  their  indigestible 
properties ;  and  if  Dripping  or  Lard  be  used  instead 
of  Butter,  it  removes  all  unpleasant  taste. 

It  will  keep  any  length  of  time  and  in  any  climate. 
In  the  sick  Hospitals  of  the  Crimea  it  was  found 
invaluable. 


The  public  are  requested  to  see  that  each  Wrapper 
is  signed 

George  Borwick. 

Without  which  none  is  Genuine. 

Sold  Retail  by  most  Chemists  in  Id.  2d.  4d.  and  6d. 
packets,  and  in  Is.  2s.  6d.  and  5s.  tins. 

Wholesale  by  George  Borwick,  24  and  25,  London 
Wall,  London. 


The  imitation  label  which  the  prisoner  used  was  as 
follows : — 

Patronized  by  the  Army  and  Navy. — Borwick's 
Original  German  Baking  Powder  for  making 
Bread  without  Yeast,  and  Puddings  without  Eggs. 
(Directions  improved  by  the  Queen's  Private 
Baker.) 


By  the  use  of  this  preparation,  as  the  saccharine 
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properties  of  the  Flour,  which  are  destroyed  by  Fer-       1858. 
mentation  with  Yeast,  are  preserved,  the  Bread  is  not      Smith,s 
only  more  nutritive,  but  a  larger  quantity  is  obtained        0ase- 
from  the  same  weight  of  Flour. 

Bread  made  with  Yeast,  if  eaten  before  it  becomes 
stale,  ferments  again  in  the  stomach—  producing  In- 
digestion and  numerous  other  complaints  ;  when  made 
with  this  Powder,  it  is  free  from  all  such  injurious 
effects. 

The  Powder  is  equally  valuable  in  making  Puddings 
and  Pastry,  which  it  deprives  of  all  their  indigestible 
properties ;  and  if  Dripping  or  Lard  be  used  instead 
of  Butter,  it  removes  all  unpleasant  taste. 

It  will  keep  any  length  of  time  and  in  any  climate. 
In  the  Sick  Hospital  of  the  Crimea  it  was  found 
invaluable. 


Sold   Retail  by  most  Chemists  in  Id.  2d.  4d.  and  6d. 
packets,  and  in  Is.  2s.  6d.  and  5s.  tins. 

The  following  is  a  copy  of  the  genuine  egg  powder 
label : — 

BORWICK'S  METROPOLITAN  EGG  POWDER. 

A  Vegetable  Compound,  being  a  valuable  substitute 
for  EGGS.  One  packet  is  sufficient  for  two  pounds 
of  flour,  and  equal  to  four  eggs. 

Directions. — Mix  with  the  flour,  then  add  water  or 
milk,  for  Plum,  Batter,  and  other  Puddings,  Cakes, 
Pancakes,  &c. 

PRICE    ONE    PENNY. 

To  be  had  of  all  Grocers,  Oilmen  and  Cornchandlers. 

This  label  was  imitated  by  the  prisoner  exactly, 
without  any  alteration  whatever. 
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1858.  This  case  was  argued,  on  the  24th  of  April  1858, 

Smith»s  before  Pollock  C.  B.,  Willes  J.,  Bramwell  B., 
Case.       Channell  B.  and  Byles  J. 

Huddleston  Q.  C.  {Poland  with  him)  appeared  for 
the  Crown,  and  M'Intyre  for  the  prisoner. 

M'Intyre,  for  the  prisoner.  The  real  offence  com- 
mitted by  the  prisoner  was  that  he  put  off  his  own 
baking  powder  and  egg  powder  as  Borwick's  Baking 
Powder  and  Egg  Powder ;  passing  off  the  spurious 
powder  as  genuine  by  means  of  the  printed  wrapper. 
A  printed  wrapper  like  this  is  not  a  document,  and  is 
not  the  subject  of  forgery  at  common  law.  In  Regina 
v.  Closs  (a)  it  was  held  that  forgery  must  be  of  some 
document  or  writing,  and  therefore  that  the  painting 
an  artist's  name  in  the  corner  of  a  picture,  in  order  to 
pass  it  off  as  an  original  picture  by  that  artist,  was  not 
a  forgery. 

Pollock  C.  B. — Suppose  a  man  opened  a  shop  and 
painted  it  so  as  exactly  to  resemble  his  neighbour's, 
would  that  be  forgery  ? 

M'Intyre.  No.  The  case  of  Regina  v.  Toshack(b) 
will  perhaps  be  relied  on  by  the  other  side,  It  was 
there  held  that  a  false  certificate  in  writing:  of  the 
good  conduct  of  a  seaman  was  the  subject  of  an  in- 
dictment at  common  law  ;  but  here  there  was  no  false 
certificate,  and  placing  the  powder  within  these 
wrappers  was  no  more  than  asserting  that  the  powder 
was  manufactured  by  Borwick. 

The  Court  here  called  upon 

Huddleston  Q.  C,  for  the  prosecution.  The  jury 
have  found  that  the  labels  were  made  and  uttered  by 
the  prisoner  with  intent  to  defraud.  They  are  there- 
fore false  documents  made  and  uttered  by  the  prisoner 
with  intent  to  defraud,  and  the  prisoner  is  properly 
convicted  of  forgery.     In  4  Black.  Com.  247,  cited  in 

(a)  Anti,  p.  460.  (b)  1  Den.  C.  C.  492. 
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2  Russell   on  Crimes,   318,  forgery   is  defined  to  be       1858. 
''the  fraudulent  making  or  alteration  of  a  writing  to     Smith,s 
the  prejudice  of  another  man's  right."     In  2  East  P.       Case 
C.  c.  19,  s.  1,  p.  852,  also  there  cited,  the  definition 
is  "  a  false    making  or  making  malo  animo  of  any 
written    instrument  for    the   purpose   of  fraud   and 
deceit."     The  definition  of  Grose  J.,  in  Rex  v.  Parkes 
and  Brown  (a),  is:  "  The  false  making  a  note  or  other 
instrument  with  intent  to  defraud."     The  definition  in 
4  Comyns  Digest,  406,  tit.  Forgery  (A.  1) :    "  Forgery 
is  where    a   man  fraudulently  writes  or  publishes  a 
false  deed  or  writing  to  the  prejudice  of  the  right  of 
another;"  and  again  in  the  same   page,  note  (d)  7: 
"  And  finally  it  is  now  settled  that  the  counterfeiting 
of  any  writing    with    a    fraudulent   intent,  whereby 
another  may  be    prejudiced,  is    forgery  at  common 
law."      A  printed  document  may  be  the    subject  of 
forgery  as  well  as  a  written  one.     In  Tomlins  Law 
Dictionary,    forgery  is    defined    as    "the  fraudulent 
making  or    alteration  of  any  record,  deed,  writing, 
instrument,  register,  stamp,  &c,  to  the  prejudice  of 
another    man's    right."     Forgery    may    therefore   be 
properly  defined  as  the  alteration  or  making  a  false 
document  with  intent  to  defraud ;  and  looking  at  the 
finding  of  the  jury  this  instrument  comes  within  that 
definition. 

Pollock  C.  B. — It  is  elevating  a  wrapper  of  this 
kind  very  much  to  call  it  a  document  or  instrument. 

Huddleston  Q.  C.  This  is  a  printed  forgery.  In 
Regina  v.  Hodgson  (b)  the  document  alleged  to  have 
been  forged  was  a  diploma  of  the  College  of  Surgeons  ; 
and  the  ground  on  which  the  conviction  was  quashed 
was,  not  that  such  a  document  was  not  the  subject 
of  forgery,  but  because  there  was  no  evidence  of  an 

(a)  2  Leach.  C.  C,  4th  ed.,  7S5 ;  Stark.  Crim.  PI.,  2nd  ed.,  503. 
(6)  Antl,  p.  3. 
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1858.       intention  to  defraud  any  particular  person.     All  that 

Sm1th,s      was  decided  in  Regina  v.  Closs  (a)  was  that  an  artist's 

Case.       name  painted  upon  a  picture  was  an  arbitrary  mark 

by  which  the  artist  was  enabled  to  identify  his  own 

work,  and  was  not  such  a  writing  as  could  be  the 

subject  of  forgery. 

Bramwell  B— Suppose  the  prisoner  had  written 
a  letter,  purporting  to  come  from  Borwick,  stating 
that  the  powder  was  genuine  ? 

Huddleston  Q.  C  I  submit  it  makes  no  difference 
whether  the  representation  is  written  or  printed. 
These  labels  are  made  to  resemble  Borwick's  labels, 
and  are  in  the  nature  of  certificates  that  the  powder 
is  genuine.  In  Regina  v.  Toshack  (b)  a  certificate  by 
the  master  of  a  vessel  of  the  service  and  good  conduct 
of  a  seaman  was  held  to  be  the  subject  of  forgery  at 
common  law.  That  the  document  there  was  as  to 
the  character  of  an  individual  is  an  immaterial  ingre- 
dient in  the  case;  and  it  would  have  been  equally 
the  subject  of  forgery  if  it  had  been  as  to  any  other 
matter,  the  intent  being  to  defraud. 

In  Regina  v.  Sharman  (c)  the  certificate  of  a 
clergyman  that  the  prisoner  had  had  the  charge  of  a 
school  was  in  like  mariner  held  to  be  the  subject  of 
forgery.  The  wrapper  in  this  case  identifies  the 
powder  as  having  been  manufactured  by  Borwick, 
and  is  as  it  were  a  certificate  of  the  character  of  the 
article  enclosed.  The  certificates  in  the  cases  of 
Toshack  and  Sharman  certified  that  a  man  had  done 
certain  things.  Here  the  wrapper  is  in  effect  a  cer- 
tificate that  Borwick  had  put  his  powder  in  the  packet. 
In  those  cases  it  would  have  made  no  difference  if  the 
entire  documents  had  been  printed.  Bank  of  England 
notes  are  now  entirely  printed. 

(a)  Anti,  p.  460.  (i)  1  Den.  C.  C.  492. 

(c)  Dears.  C.  C.  285. 
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Willes  J — The  forgery  of  bank  notes  is  provided       1858. 
lor  by  statute.  — 

Huddleston  Q.  C.      Here  the  entire  document  is       *™* 
not  imitated,  but  that  will  not  affect  the  question. 
Where  the  offence  consists  in  the  false  making  of  an 
instrument  in  resemblance  of  another  genuine  instru- 
ment it  is  not  essential  that  the  resemblance  should 
be  complete  in  every  respect.     It  is  sufficient  if  it  be 
strong  enough  to  effect  the  particular  fraud  and  to 
prevail  over  that  degree  of  caution,    prudence  and 
discretion  which  ought  to  be  used  in  the  usual  course 
of  affairs  ;    and  here  the  jury  have  found  that  the 
labels  so  far  resembled  those  used  by  Borwick  as  to 
deceive  persons  of  ordinary  observation  and  to  make 
them   to  believe   them   to   be  Borwick's  labels.     On 
this  point  (which  was  not  dealt  with  in  the  judgment) 
the  learned  counsel  cited  Hex  v.  Elliot  (a),  Hex  v. 
Collicott  (b)  and  Starkie  Crim.  PL,  2d  ed.,  503,  504- 
M'lntyre,  in  reply,  was  stopped  by  the  Court. 
Pollock  C.  B. — We  are  all  of  opinion   that  this 
conviction  is  bad.      The   defendant  may  have  been 
guilty  of  obtaining  money  by  false  pretences  ;  of  that 
there  can  be  no  doubt ;  but  the  real  offence  here  was 
the  inclosing  the  false  powder  in  the  false  wrapper. 
The  issuing  of  this  wrapper  without  the  stuff  within 
it  would    be  no   offence.     In    the    printing  of  these 
wrappers  there  is  no  forgery,  nor  could  the  man  who 
printed  them    be  indicted.      The  real  offence  is  the 
issuing  them  with  the  fraudulent  matter  in  them.     1 
waited  in    vain    to    hear  Mr.  Huddleston  shew  that 
these  wrappers  came  within  the  principle  of  documents 
which  might  be  the  subject  of  forgery  at  common  law. 
Speaking  for    myself,   I    doubt    very   much   whether 
these    papers    are  within    that    principle.     They  are 

(a)  1  Leach.  C.  C,  4th  ed.,  175.      S.  C.  4  Taunt.  300  ;  2  Leach.  C.  C, 
(i)  Russ.    &    Ry.   C.    C.   212;      4th  ed.,  1048. 
VOL.    I.  T    T 
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1858.  merely  wrappers,  and  in  their  present  shape  I  doubt 
SMITg.s  whether  they  are  anything  like  a  document  or  instru- 
Case.  ment  which  is  the  subject  of  forgery  at  common  law. 
To  say  that  they  belong  to  that  class  of  instruments 
seems  to  me  to  be  confounding  things  together  as 
alike  which  are  essentially  different.  It  might  as 
well  be  said,  that  if  one  tradesman  used  brown  paper 
for  his  wrappers,  and  another  tradesman  had  his  brown 
paper  wrappers  made  in  the  same  way,  he  could  be 
accused  of  forging  the  brown  paper. 

Willes  J. — I  am  entirely  of  the  same  opinion.  I 
agree  in  the  definition  of  forgery  at  common  law,  that 
it  is  the  forging  of  a  false  document  to  represent  a 
genuine  document.  That  does  not  apply  here,  and 
it  is  quite  absurd  to  suppose  that  the  prisoner  was 
guilty  of  10,000  forgeries  as  soon  as  he  got  these 
wrappers  from  the  printer;  and,  if  he  had  distributed 
them  over  the  whole  earth  and  done  no  more  he 
would  have  committed  no  offence.  The  fraud  con- 
sists in  putting  inside  the  wrappers  powder  which  is 
not  genuine,  and  selling  that.  If  the  prisoner  had  had 
100  genuine  wrappers  and  100  not  genuine,  and  had 
put  genuine  powder  into  the  spurious  wrappers  and 
spurious  powder  into  the  genuine  wrappers  he  would 
not  have  been  guilty  of  forgery.  This  is  not  one  of 
the  different  kinds  of  instruments  which  maybe  made 
the  subject  of  forgery.  It  is  not  made  the  subject  of 
forgery  simply  by  reason  of  the  assertion  of  that  which 
is  false.  In  cases  like  the  present  the  remedy  is  well 
known :  the  prosecutor  may,  if  he  pleases,  file  a  bill 
in  equity  to  restrain  the  defendant  from  using  the 
wrapper,  or  he  may  bring  an  action  at  law  for 
damages,  or  he  may  indict  him  for  obtaining  money 
under  false  pretences  ;  but  it  would  be  straining  the 
law  to  hold  that  this  was  a  forgery. 

Bramwell  B — I  think  that  this  was  not  a  forgery. 
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Forgery  supposes  the  possibility  of  a  genuine  docu-  1858. 
ment,  and  that  the  false  document  is  not  so  good  as  Smith-8 
the  genuine  document,  and  that  the  one  is  not  so  Case- 
efficacious  for  all  purposes  as  the  other.  In  the 
present  case  one  of  these  documents  is  as  good  as  the 
other — the  one  asserts  what  the  other  does — the  one 
is  as  true  as  the  other,  but  one  gets  improperly  used. 
But  the  question  is  whether  the  document  itself  is  a 
false  document.  It  is  said  that  the  wrapper  is  so  like 
one  used  by  somebody  else  that  it  may  mislead ;  but 
that  is  not  material  to  the  question  we  have  to  decide. 
The  prisoner  may  have  committed  a  gross  fraud  in  using 
the  wrappers  for  that  which  was  not  the  genuine 
powder,  and  may  possibly  be  indicted  for  obtaining 
money  by  false  pretences,  but  I  think  he  cannot  be 
convicted  of  forgery. 

Channell  B. — The  conviction  must  be  quashed. 
The  prisoner  may  have  rendered  himself  liable  to  an 
indictment  for  obtaining  money  by  false  pretences, 
but  he  was  not  properly  convicted  of  forgery. 

Byles  J. — Every  forgery  is  a  counterfeit.  Here 
there  was  no  counterfeit.     The  offence  lies  in  the  use 

of  the  wrapper. 

Conviction  quashed. 


— - 


r 


REGINA  v.  CHARLES  WEST.  1858. 


The  following  case  was  reserved  and  stated  by  the  a  fraudulent 

p   -n/r  •  7  misrepresen- 

Deputy  Recorder  of  Maidstone.  tation  of  an 

At  the  General  Quarter  Sessions  of  the  Peace  for  ""g*^ 

accompanied 
by  an  executory  promise  to  do  something  at  a  future  period,  as  that  the  prisoner  had 
bought  certain  skins  and  would  sell  them  to  the  prosecutor,^  a  false  1^™  «*"  *e 
statute,  although  it  appears  that  the  promise,  as  well  as  such  misrepresentation  ot  tact, 
in  duced  the  prosecutor  to  part  with  the  money. 

T  T    2 
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1858.       the  borough  of  Maidstone,  in  the  county  of  Kent, 
West's      holden  at   Maidstone  on   the    6th    day  of  January, 
Case.       1858,    Charles  West  was  tried    upon    the  following 
indictment. 

Borough  of  Maidstone"]  The  jurors  for  our  lady   the 
in  the  county  of  Kent  >Queen    upon   their  oath  pre- 
to  wit.  J  sent  that  Charles  West  on  the 

eighth  day  of  December  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty  seven  unlawfully 
knowingly  and  designedly  did  falsely  pretend  to  one 
Harriet  Wright  that  he  the  said  Charles  West  had 
bought  thirty  sheep  skins  two  bullock  skins  and  two 
horse's  hides  at  Mr.  Bennett's  Paddock  Wood  that  he 
the  said  Charles  West  had  paid  ten  shillings  on  the 
said  skins  and  hides  and  that  he  wanted  four  pounds 
ten  shillings  to  enable  him  to  fetch  them  by  the 
railway  that  he  would  bring  the  said  skins  and  hides 
to  the  said  Harriet  Wright  and  sell  them  to  her  that 
they  were  worth  between  eight  and  nine  pounds  and 
that  Mr.  Bennett  kept  a  pack  of  hounds  and  was  a 
gentleman  farmer  and  lived  about  half  a  mile  from 
Paddock  Wood  by  means  of  which  said  false  pre- 
tence the  said  Charles  West  did  then  unlawfully 
obtain  from  the  said  Harriet  Wright  certain  money 
of  and  belonging  to  the  said  Harriet  Wright  with 
intent  to  defraud,  whereas  in  truth  and  in  fact  the 
said  Charles  West  had  not  bought  thirty  sheep  skins 
two  bullock  skins  and  two  horse's  hides  at  Mr. 
Bennett's,  at  Paddock  Wood  and  whereas  in  truth 
and  in  fact  the  said  Charles  West  had  not  paid  ten 
shillings  on  the  said  skins  and  hides  and  whereas  in 
truth  and  in  fact  the  said  Charles  West  did  not  want 
four  pounds  ten  shillings  to  enable  him  to  fetch  the 
said  skins  and  hides  by  the  railway  and  whereas  in 
truth  and  in  fact  the  said  Charles  West  had  not  any 
skins  and  hides  worth  between  eight  and  nine  pounds 
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to  sell   to  the  said  Harriet   Wright  and  whereas  in        1858. 
truth  and  in  fact  there  was  no  such  person  as  Mr.      West,8 
Bennett  who  kept  a  pack  of  hounds  and  was  a  gentle-        Caw- 
man  farmer  living  about  half  a  mile  from  Paddock 
Wood  as  he  the  said  Charles  West  well  knew  at  the 
time  he  did  so  falsely  pretend  as  aforesaid,  against 
the  form  of  the  statute  in  such  case  made  and  pro- 
vided and  against  the  peace  of  our  lady  the  Queen 
her  Crown  and  dignity. 

The   evidence,  so  far  as   it  was    material   to   the 
present  case,  was  as  follows: — 

Harriet  Wright.— I  keep  a  marine  shop  in  High 
Street,  Maidstone.  The  prisoner  came  to  my  shop 
about  four  o'clock  in  the  afternoon  of  the  seventh  of 
December  instant.  I  had  known  him  some  little, 
but  very  little  before.  He  said  he  had  been  to 
Paddock  Wood  to  a  Mr.  Bennett's,  and  that  he  had 
bought  thirty  sheep  skins,  two  bullock's  hides,  and 
two  horse's  hides,  and  loaded  them  upon  a  waggon 
to  carry  to  Paddock  Wood  station,  and  that  he  had 
paid  ten  shillings  upon  them  to  make  them  safe. 
He  said  Mr.  Bennett  was  a  gentleman  farmer  and 
kept  a  pack  of  hounds,  and  that  he  lived  half"  a  mile 
from  Paddock  Wood  Station  ;  he  asked  me  for  four 
pounds  ten  shillings ;  he  said  he  was  to  give  seven 
pounds  for  the  skins,  and  that  he  would  bring  them 
and  sell  them  to  me,  and  asked  me  for  four  pounds 
ten  shillings  in  part  payment  of  them.  I  told  him 
it  was  a  deal  of  skins  for  one  man  to  have,  and  he 
replied  it  was  a  bye  place,  and  no  buyer  of  skins  had 
been  there  for  a  twelvemonth.  I  refused  to  let  him 
have  the  money  ;  he  said  he  hoped  I  would  consider  it, 
and  that  he  was  going  for  the  skins  the  next  morning 
by  the  nine  o'clock  train,  and  that  he  would  call  upon 
me  in  the  morning.  The  next  morning  he  came  to 
me  about  eight  o'clock,  and   said  it  would  be  a  great 
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1858.  loss  if  I  did  not  let  him  have  the  money,  and  that  it 
West's  would  not  make  much  difference  whether  I  paid  for 
Case-  them  at  eight  o'clock  in  the  morning  or  at  three  in 
the  afternoon.  I  believed  his  story  or  I  should  not 
have  let  him  have  the  money.  I  then  consented  to 
let  him  have  the  four  pounds  ten  shillings,  and  my 
daughter  paid  it  to  him  by  my  directions.  The  repre- 
sentation that  he  had  bought  the  skins  induced  me  to 
let  him  have  the  money.  The  same  day  I  saw  the 
prisoner  about  three  o'clock  in  the  stock  market,  I 
asked  him  if  he  had  got  back  ;  he  replied  that  he  had 
not  been — that  he  had  missed  the  train.  I  said  he 
had  better  give  me  my  money  back.  He  said  it  was 
at  home.  I  said,  I  will  go  home  with  you  for  it.  He 
replied  that  he  had  spent  some  of  it.  I  said,  you  have 
got  that  money  under  false  pretences.  He  replied 
that  he  was  going  for  the  skins  the  following  morning. 
I  told  him  I  did  not  believe  he  had  any  to  fetch,  and 
that  he  was  swindling  me  out  of  the  money.  He  then 
said  he  would  bring  it  down  between  five  and  six 
o'clock,  but  I  saw  no  more  of  him.  He  has  brought 
skins  to  me  before  and  I  have  sold  them.  I  expected 
to  make  a  profit  by  the  skins,  and  I  lent  the  prisoner 
the  money  because  I  thought  he  would  bring  me  the 
skins,  and  I  would  not  have  lent  him  the  money  if  I 
had  not  believed  that  he  was  going  to  Paddock  Wood 
to  bring  me  the  skins.  If  he  had  only  told  me  that 
he  had  bought  skins  at  Paddock  Wood,  unless  I  had 
thought  he  would  sell  them  to  me  I  would  not  have 
let  him  have  the  money  ;  nor  should  I  have  lent  him 
the  money  if  I  had  not  thought  that  he  had  already 
bought  the  skins  of  Mr.  Bennett, 

Mary  Wright,  the  daughter  of  the  last  witness, 
corroborated  her  mother's  evidence. 

Samuel  Waghorne,  a  police  constable  of  Brenchly 
parish  in  which  the  Paddock  Wood  Station  is  situated, 
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knows  the  whole  of  the  farmers.     There  is  no  farmer       1858. 
or  gentleman  of  the  name  of  Bennett  in  the  neigh-     west's 
bourhood,  and  is  sure  he  should  have  known  if  there       Case> 
had  been  a  person  of  that  name. 

I  directed  the  jury,  if  they  believed  the  facts  stated 
on  the  part  of  the  prosecution,  to  find  a  special 
verdict,  and  they  found  the  prisoner  "guilty  of 
obtaining  the  sum  of  four  pounds  ten  shillings  upon 
the  false  pretences  that  he  had  purchased  the  skins 
from  Mr.  Bennett  and  would  bring  them  to  the  pro- 
secutrix and  sell  them  to  her." 

As  I  entertained  some  doubts  whether  the  false 
pretence  which  appeared  to  be  the  real  inducement 
to  advance  the  money,  videlicet,  the  future  selling  of 
the  skins  to  the  prosecutrix,  was  within  the  statute 
I  postponed  judgment  until  the  next  Sessions ; 
discharged  the  prisoner  on  recognizances  of  bail  to 
appear  and  receive  judgment ;  and  reserved  the  case 
for  the  opinion  of  the  Court  of  Criminal  Appeal  upon 
the  following  question : 

Whether  the  pretence  used,  and  which  induced 
the  prosecutrix  to  advance  the  money,  was  a  sufficient 
false  pretence  within  the  statute  ? 

James  JEspinasse, 
Deputy  Recorder. 

This  case  was  argued  on  the  1st  May  1858,  before 
Pollock  C.  B.,  Wightman  J.,  Willes  J.,  Bramwell 
B.  and  Byles  J. 

F.  Russell  appeared  for  the  Crown,  and  C.  G. 
Addison  for  the  prisoner. 

C.  G.  Addison,  for  the  prisoner.  I  submit  that  the 
prosecutrix  did  not  part  with  her  money  upon  any 
false  pretence  within  the  statute.  There  were  two 
representations,  one  of  an  existing  fact  and  the  other 
a  promise  to  be  fulfilled  at  a  future  time.     These  two 
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1858.  pretences  are  either  separable  or  inseparable.  Sup- 
West's  posing  that  the  misrepresentation  of  the  fact,  that  the 
Case.  prisoner  had  bought  the  skins,  is  separable  from  the 
promise  to  sell  them  to  the  prosecutrix,  then  the  evi- 
dence shows  that  she  did  not  part  with  her  money  on 
that  pretence  only,  for  she  expressly  says  "that  if 
the  prisoner  had  only  told  her  that  he  had  bought  the 
skins  at  Paddock  Wood,  unless  she  had  thought  he 
would  sell  them  to  her  she  would  not  have  let  him 
have  the  money." 

But  supposing  the  pretences  are  inseparable,  and  I 
submit  that  they  are,  then  part  of  the  pretence  being 
bad  the  whole  is  bad,  and  the  conviction  caunot  be 
sustained. 

Pollock  C.  B. — Take  the  case  of  a  man  borrowing 
money.  He  says  I  want  it  to  buy  a  Commission  in  the 
Army,  and  when  I  have  bought  it  I  will  employ  you, 
and  I  have  here  a  letter  from  a  person  in  authority, 
telling  me  that  if  I  pay  the  deposit  tomorrow  I  shall 
have  the  commission.  The  pretence  as  to  the  letter 
is  false  ;  but  it  may  be  that  the  lender  would  not  part 
with  his  money  without  the  promise  of  future  employ- 
ment, or  without  the  expectation  of  being  repaid. 

Addison.  In  cases  of  loan  there  is  always  an  ex- 
pectation that  the  money  will  be  returned  (a).  This 
case  is  on  the  boundary  line  between  civil  and  crimi- 
nal liability,  and  is  an  attempt  to  make  that  a  criminal 
offence  which  is  substantially  only  a  breach  of  a  civil 
contract.  The  real  pretence  was  that  the  prisoner 
would  go  and  get  the  skins  and  sell  them  to  the  pro- 
secutrix— a  mere  executory  promise.  If  this  convic- 
tion is  upheld  there  will  be  frequent  indictments  for 
breach  of  contract. 

Pollock  C.  B.—  I  go  a  very  long  way  with  you  as 

(a)  See  Regina  v.  Burgon,  antl,  p.  20,  as  to  loan  obtained  by  false 
pretences. 
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to  contracts,  and  I  think  there  would  be  great  mischief       1858. 
in  encouraging  parties  to   make  breaches  of  contract     West,s 
the    subject-matter  of  an  indictment ;    but  there  are       Case- 
cases  in  which  no  contract  is  really  intended. 

Addison.  The  statute  upon  which  this  indictment 
is  founded,  the  7  &  8  Geo.  4.  c.  29.,  is  not  directed 
against  false  representations  of  a  man's  intentions. 
The  decision  in  Bex  v.  Perrott  (a)  shows  that  the 
pretence  must  relate  to  some  existing  fact  and  con- 
stitute a  knowing  lie,  and  other  cases  establish  that  it 
must  refer  to  something  extraneous  to  the  mind  or 
will  of  the  party  ;  and  that  a  pretence  that  a  man  will 
do  an  act  he  does  not  mean  to  do,  is  not  a  false  pre- 
tence within  the  statute.  In  Hex  v.  Goodhall  (b),  the 
prisoner  pretended  that  if  the  prosecutor  would  send 
to  the  prisoner's  house  the  carcases  of  three  sheep  and 
two  legs  of  veal,  the  prisoner  would  pay  for  them  on 
delivery,  and  send  back  the  money  by  the  person 
who  brought  them.  The  prisoner  received  the  meat 
but  sent  no  money,  and  the  jury  found  that  he  never 
intended  to  send  the  money  but  meant  to  cheat  the 
prosecutor  out  of  his  meat,  and  the  prisoner  was 
convicted.  It  was  held  the  conviction  was  wrong,  as 
the  pretence  amounted  merely  to  a  promise  for  future 
conduct,  and  was  not  a  false  pretence  within  the 
statute  then  in  force. 

Wightman  J. — It  will  not  be  disputed  that  a  pre- 
tence of  this  sort  is  not  within  the  statute ;  but  have 
you  any  case  where  there  was  a  pretence  of  an  exist- 
ing fact  combined  with  a  promise  for  future  conduct, 
the  pretence  here  being  that  the  prisoner  had  bought 
the  skins  and  would  bring  them  to  the  prosecutrix  ? 

Addison.  In  Rex  v.  Douglas  (c)  the  pretence  was 
that  the  prisoner  knew  where  some  lost  geldings  were 

(a)  2  Maule  &  Sel.  379.  (&)  Russ.  &  Ry.  461. 

(c;  1  Moo.  C.  C.  462. 
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1858.       to  be  found,  and  that  he  would  tell  the  prosecutor 

West's      where  they  were  if  he  would  give  him  a  sovereign 

Case.        down,  and  the  prisoner  having  got  the  money  refused 

to  tell,  and  was  found  guilty  of  obtaining  money  by 

false  pretences ;  but  it  was  held  that  the  conviction 

could  not  be  sustained. 

Pollock  C.  B. — Are  you  aware  of  the  case  of 
Regina  v.  Fry  (a),  decided  upon  precisely  the  same 
point,  where  you  succeeded  for  the  prosecution  ?  Can 
you  distinguish  that  case  from  this  ? 

Addison.  That  case  was  not  argued,  and  I  think  it  is 
distinguishable.  That  was  a  loan  necessarily  involving 
something  to  be  done  in  future,  and  ranges  amongst 
that  class  of  cases  where  the  representation  was  of  an 
existing  fact  relating  to  a  future  event,  such  as  Young 
and  Others  v.  The  King  (b),  where  the  pretence  was 
that  Young  had  made  a  bet  that  Lewis  would  run  a  race 
the  next  day,  when  the  substance  of  the  pretence  was 
the  existing  fact  of  the  bet,  and  not  the  accomplish- 
ment of  the  future  transaction.  In  Regina  v.  Fry  the 
substance  of  the  pretence  was  that  the  prisoner  kept  a 
shop  on  Northumberland  Heath.  There  was  a  false 
assumption  of  character  and  position,  by  means 
whereof  a  loan  was  obtained.  No  doubt  part  of  the 
inducement  for  the  lending  of  the  money  was  an 
expectation  on  the  part  of  the  prosecutrix  that  she 
was  to  have  her  money  back  again  ;  but  that  expecta- 
tion exists  wherever  money  is  lent.  It  formed  no  part 
of  the  real  pretence.  In  Regina  v.  Johnston  (c)  there 
was  the  combined  effect  of  a  misrepresentation  of  an 
existing  fact  and  of  a  promise  for  future  conduct. 
Part  of  the  pretence  there  was  that  the  prisoner  had 
purchased  a  wedding  suit,  and  wanted  the  money  to 
pay  for  it,  and  that  he  would  marry  the  prosecutrix  on 

(a)  Antl,  p.  449.  (J)   3  T.  R.  98. 

(c)  2  Moo.  C.  C.  254. 
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the  8th  February.    Also  that  his  master  had  promised      1858. 
to  lend  him  a  cart  to  fetch  furniture,  and  that  he     West,s 
would  go  to  Newcastle  and  buy  furniture ;  but  it  was        Case- 
held  that  the  conviction  could  not  be  supported,  as 
the  substance  of  the  pretence  was  a  promise  for  future 
conduct. 

Wightman  J. — But  what  did  the  jury  there  find  ? 
Here,  there  is  a  special  finding  that  the  prosecutrix 
parted  with  her  money  from  the  combined  effect  of 
the  representation  of  the  fact  that  the  prisoner  had 
actually  bought  the  skins,  and  the  promise  to  bring 
them  and  sell  them  to  her. 

Addison.  In  Regina  v.  Wickham  (a)  it  was  held 
that  if  two  false  pretences  are  so  connected  together 
one  cannot  be  separated  from  the  other,  and  that  if 
the  jury  find  a  general  verdict  of  guilty,  and  it  after- 
wards appears  that  one  of  them  is  not  a  sufficient 
false  pretence  within  the  statute,  the  verdict  cannot 
be  supported.  There  the  pretences  were  that  the 
defendant  was  a  captain  in  the  Fast  India  Company's 
service,  and  that  a  promissory  note  passed  by  him  was 
a  good  and  genuine  note,  without  any  averment  that 
he  knew  the  note  not  to  be  good  ;  and  Lord  Denman 
says,  "  One  pretence  might  have  been  unavailing 
without  the  other." 

Bramwell  B. — What  Lord  Denman  says  there 
appears  at  first  sight  very  much  in  your  favour.  But 
let  me  ask  you,  if  the  jury  had  found  that  the  money 
had  been  obtained  by  means  of  the  false  pretence  of 
being  a  captain  &c,  would  the  conviction  have  been 
sustainable  ? 

A  ddison.     Yes. 

Bramwell  B Then  the  case  is  not  an  authority 

in  point. 

Addison.     In  the  American  Courts  these  cases  of 

(a)  10  Adol.  &  Ell.  34. 
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1858.  false  pretences  have  been  much  considered,  and  the 
West's  mischief  of  punishing  breaches  of  contract  as  crimes 
Case-  pointed  out.  In  The  Commonwealth  v.  Hutchinson  {a), 
King  J.  says : — "  Although  in  ethics  every  misrepre- 
sentation is  morally  wrong,  yet  if  so  severe  a  standard 
of  conduct  is  to  be  introduced  into  our  criminal  code 
a  breach  of  contract  and  a  crime  will  scarcely  be  di- 
vided by  an  appreciable  line,  and  criminal  tribunals  will 
hereafter  be  employed  in  punishing  infamously  acts 
which  have  heretofore  been  understood  as  only  creating 
civil  liabilities.  Such  a  rule  might  in  some  instances 
justly  chastise  a  bad  man,  but  it  could  not  fail  to  be 
terribly  abused  by  exasperated  or  reckless  creditors 
smarting  under  losses  and  stimulated  by  the  fierce 
spirit  of  revenge."  In  Commonwealth  v.  Drew  (b)  it 
is  laid  down  in  reference  to  an  American  enactment, 
founded  on  our  statute  law,  that  the  pretence  must 
relate  to  past  events,  and  that  any  representation  or 
assurance  in  relation  to  a  future  transaction  may  be  a 
promise  or  covenant  creating  a  civil  liability,  but  is 
not  a  false  pretence  punishable  by  criminal  prosecu- 
tion. And  in  Wharton's  American  Criminal  Law, 
p.  727,  it  is  clearly  laid  down  that  a  man  is  not 
punishable  under  these  statutes  for  his  future  inten- 
tions, or  for  saying  that  he  will  do  an  act  which  be 
does  not  mean  to  do.  This  is  really  nothing  more 
than  a  breach  of  a  contract  to  sell  the  skins  to  the 
prosecutrix. 

F.  Russell,  for  the  Crown,  was  stopped  by  the 
Court. 

Pollock  C.  B.— We  are  all  of  opinion  that  it  is 
impossible  to  distinguish  this  case  from  Regina  v. 
Fry  (c),  in  which  it  was  decided  that  when  a  mis- 
representation of  a  matter  of  fact  is  accompained  by  a 

(a)  2  Parsons,  309;  Wharton's  (6)  19  Pick.  Amer.  Rep.  185. 

Amer.  Crim.  Law,  719,  3rd  ed.  (c)  Anti,  p.  449. 
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promise,  the  promise  does  not  prevent  the  case  from       1858. 
coming  within   the   statute.     In  that  case  the  jury      West,s 
found  that  the  prosecutrix  parted  with  her  money  under        Case- 
the  belief  that  the  prisoner  kept  a  shop  on  Northum- 
berland Heath,  and   that  she,  the  prosecutrix,  would 
have  the  money  back  when  she  went  home  with  her. 
Part  of  the  inducement  to  the  prosecutrix   was  the 
expectation  that  she  would  be  repaid  the  money  when 
she  went  home  with  the  prisoner,  and  that  expectation 
was  grounded  on  the  belief  that  the  prisoner  kept  a 
shop  on   Northumberland   Heath.     We   cannot   dis- 
tinguish that  case  from  the  present,  and  the  conviction 
must  be  affirmed. 

Conviction  affirmed. 


REGINA  v.  THOMAS  FRAMPTON.  1858. 


The  following  case  was  reserved  and  stated  by  the  The  prisoner 
Deputy  Chairman  of  the  Dorset  County  Sessions.        was  found 

At  the  General  Quarter  Sessions  of  the  Peace  for  receiving 
the  county  of  Dorset,  held  at  Dorchester  on  the  5th  of  fng  them°to 
January  1858,  the  prisoner   Thomas  Frampton  was  hta^ebeeTh 
tried  with  two  other  prisoners,  named  James  Wilkinson  prisoner  was 
and  James  Tavender,  before  myself  and  other  justices,  ^  amj  Qt 
upon  the  following;  indictment: —  who  were 

y»  ,  .  .  charged  in 

Dorsetshire .1  The  jurors  for  our  Sovereign  lady  the  different 

to  wit.     J  Queen    upon    their   oath    present    that  embezzling 
James  Wilkinson  and  James  Tavender  on  the  twenty  and  stealing 

•    goods  the 
property  of 
their  master ;  and  the  prisoner  was  charged  in  the  same  indictment  with  receiving  the 
same  goods  knowing  them  to  have  been  stolen.     The  jury  found  B.  guilty  on  the  count 
for  embezzlement  only  and  acquitted  C,  finding  the  prisoner  guilty  on  the  count  for 
receiving.     Held,  that  the  conviction  of  the  prisoner  was  right. 
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1858.  seventh  day  of  October  in  the  twenty  first  year  of  the 
Frampton's  reign  °f  our  Sovereign  lady  Victoria  at  the  parish  of 
Case.  Beaminster  in  the  county  of  Dorset  aforesaid  being 
then  and  there  employed  as  servants  to  one  William 
Horsey  Hebditch  did  by  virtue  of  their  said  employ- 
ment then  and  there  and  whilst  they  were  so  employed 
as  aforesaid  receive  and  take  into  their  possession 
certain  oats  and  corn  mixture  to  wit  one  bushel  of 
oats  and  two  bushels  of  a  certain  mixture  consisting  of 
cut  clover  hay  and  straw  for  and  in  the  name  and  on 
the  account  of  the  said  William  Horsey  Hebditch  their 
master  and  the  said  oats  and  mixture  then  and  there 
fraudulently  and  feloniously  did  embezzle.  And  so  the 
jurors  aforesaid  upon  their  oath  aforesaid  do  say  that 
the  said  James  Wilkinson  and  James  Tavender  then 
and  there  in  manner  and  form  aforesaid  the  said  oats 
and  mixture  the  property  of  the  said  William  Horsey 
Hebditch  their  master  from  the  said  William  Horsey 
Hebditch  feloniously  did  steal  take  and  carry  away, 
against  the  form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  of  our  said  lady  the 
Queen  her  Crown  and  dignity. 

2nd  count.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  the  said  JamesWilkin- 
son  and  James  Tavender  on  the  said  twenty  seventh 
day  of  October  in  the  twenty  first  year  of  the  reigu  afore- 
said at  the  parish  of  Beaminster  aforesaid  in  the  county 
of  Dorset  aforesaid  were  servants  to  the  said  William 
Horsey  Hebditch  and  that  the  said  James  Wilkinson 
and  James  Tavender  afterwards  and  whilst  they  were 
such  servants  to  the  said  William  Horsey  Hebditch  as 
aforesaid  on  the  day  and  in  the  year  aforesaid  with 
force  and  arms  at  the  parish  of  Beaminster  aforesaid 
in  the  county  of  Dorset  aforesaid  one  bushel  of  oats 
and  two  bushels  of  a  certain  mixture  consisting  of  cut 
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clover  hay  and  straw   of  and   belonging  to  the  said       1858. 
William  Horsey  Hebditch  their  master  then  and  there  Feampton's 
being  found  then  and  there  feloniously  did  steal  take       Caae< 
and  carry  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided  and  against  the  peace  of  our 
said  lady  the  Queen  her  Crown  and  dignity. 

3rd  count.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  heretofore  to  wit  at 
the  General  Quarter  Sessions  of  the  peace  of  our  lady 
the  Queen  held  at  Dorchester  in  and  for  the  county  of 
Dorset  on  Tuesday  the  seventeenth  day  of  October  in 
the  year  one  thousand  eight  hundred  and  fifty  four 
one  Thomas  Frampton  was  then  and  there  convicted 
of  felony. 

4th  count.  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  the  said  Thomas 
Frampton  being  so  convicted  of  felony  as  in  the  third 
count  of  this  indictment  mentioned  afterwards  to  wit 
on  the  said  twenty  seventh  day  of  October  in  the  year 
one  thousand  eight  hundred  and  fifty  seven  at  the 
parish  of  Beaminster  in  the  county  of  Dorset  one 
bushel  of  oats  and  two  bushels  of  a  certain  mixture 
consisting  of  cut  clover  hay  and  straw  of  the  goods 
and  chattels  of  the  said  William  Horsey  Hebditch 
before  then  feloniously  stolen  and  carried  away  felo- 
niously did  receive  he  the  said  Thomas  Frampton  then 
well  knowing  the  said  goods  and  chattels  to  have 
been  feloniously  stolen  and  carried  away,  against  the 
form  of  the  statute  in  such  case  made  and  provided 
and  against  the  peace  of  our  lady  the  Queen  her 
Crown  and  dignity. 

The  jury  found  Wilkinson  guilty  on  the  first  count 
of  the  indictment  for  embezzlement,  and  acquitted 
Tavender  on  all  the  counts,  and  found  the  prisoner 
Thomas  Frampton  guilty  under  the  fourth  count  of 
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1858.       feloniously  receiving.     It  was    objected  in  arrest   of 
Frampton's  judgment,  on  behalf  of  the  prisoner  Frampton,  that 

Case.  tne  jury  Could  not  find  him  guilty  of  receiving,  they 
not  having  found. the  prisoners  Wilkinson  and  Tavender, 
or  either  of  them,  guilty  of  stealing.  But  it  is  to  be 
observed  that  the  count  in  question,  although  the 
property  charged  to  have  been  feloniously  received  is 
in  point  of  fact  the  same  as  that  mentioned  in  the 
counts  for  embezzlement  and  larceny,  is  nevertheless 
independent  of  such  counts,  being  as  for  a  substantive 
felony. 

The  question  which  I  now  most  respectfully  submit 
to  the  consideration  of  Her  Majesty's  Justices  of  either 
Bench  and  Barons  of  the  Exchequer  is,  whether  the 
jury  could,  under  the  circumstances,  legally  find  the 
prisoner  Frampton  guilty  of  feloniously  receiving ; 
the  prisoners  Wilkinson  and  Tavender  having  been 
indicted  for  feloniously  stealing  and  embezzling  such 
property,  and  the  prisoner  Wilkinson  having  been 
found  guilty  of  the  embezzlement  only. 

Execution  of  the  judgment  (sentence  having  been 
passed  upon  the  prisoner,  who  is  now  in  prison,)  was 
respited,  until  the  opinion  of  Her  Majesty's  Judges 
shall  have  been  received  upon  the  case. 

This  case  was  argued,  on  the  1st  of  May  1858, 
before  Pollock  C.  B.,  Wightman  J.,  Willes  J., 
Bramwell  B.  and  Byles  J. 

Porcher  appeared  for  the  Crown  ;  no  counsel  ap- 
peared for  the  prisoner. 

Porcher,  for  the  Crown.  Section  47  of  the  statute 
7  &  8  Geo.  4.  c.  29.  enacts  that  if  any  clerk  or  servant 
shall  fraudulently  embezzle  chattels  or  money  received 
for  or  in  the  name  or  on  the  account  of  his  master, 
"  every  such  offender  shall  be  deemed  to  have  felo- 
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niously  stolen  the  same."  The  first  count  on  which  Wil-  1858. 
kinson  was  found  guilty,  charges  him  with  feloniously  Frampton.s 
embezzling.  A  conviction  on  that  count  is  equivalent  Case- 
to  a  conviction  of  stealing,  and  therefore  the  convic- 
tion of  the  prisoner  on  the  fourth  count  is  properly  a 
conviction  of  receiving  goods  which  the  jury  found 
had  been  feloniously  stolen  by  Wilkinson.  In  2  Russ. 
on  Crimes,  by  Greaves,  page  168,  it  is  said:  "This 
enactment  of  the  7  &  8  Geo.  4.  c.  29.  s.  47.,  like  the 
repealed  statute  of  the  39  Geo.  3.,  has  the  effect,  it 
should  seem,  of  constituting  the  offence  described  in 
it  a  larceny.  It  specifies  what  the  circumstances  are 
which  shall  be  sufficient  to  constitute  such  offence  a 
larceny,  and  under  which  circumstances  the  offender 
shall  be  deemed  to  have  feloniously  stolen."  The 
learned  counsel  also  referred  to  Rex  v.  Kingston  and 
others  (a)  and  Regina  v.  Craddock  (b). 

Pollock  C.  B. — There  is  no  difference  in  the 
opinion  of  the  Court  with  reference  to  the  meaning 
of  the  47th  section  of  this  statute.  It  is  very  likely 
that,  there  being  no  statute  enacting  that  it  should  be 
an  offence  to  receive  goods  which  had  been  embezzled, 
the  words  of  the  section  which  provide  that  a  person 
who  embezzles  shall  be  deemed  to  have  feloniously 
stolen,  were  inserted  for  the   purpose  of  turning  all 

embezzlements  into  larceny. 

Conviction  affirmed. 

(a)  8  East,  41.  (6)  2  Den.  a  C.  31. 
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REGINA  v.  ALFRED  FEIST. 


The  defend- 
ant was  con- 
victed on  an 
indictment 
charging  him 
with  dis- 
posing of 
certain  dead 
bodies  for 
the  purpose 


The  following  case  was  reserved  by  Wightman  J. 
at  the  Central  Criminal  Court. 

The  defendant  was  the  master  of  the  workhouse  at 
Newington,  and  was  indicted  for  disposing  of  the  dead 
bodies  of  some  of  the  paupers  who  died  in  the  work- 
house, for  the  purpose  of  dissection,  and  for  gain  and 
of  dissection,  profit  to  himself.  It  appeared  by  the  evidence  that  the 
ant,  the  mas-  defendant,  who  was  the  master  of  the  workhouse  of 
terofawork-  the  parjsh  0f  St.  Mary's  Newington,  had,  in  collusion 

house,  was  a        ,     r  •'  .11 

person  hav-  with  Robert  Hogg,  who  was  the  parish  undertaker, 
possession  of  upon  the  death  of  several  of  the  paupers,  caused  their 
the  bodies       bodies  to  be  shown  to  their  relatives  in  coffins  and 

of  deceased 

paupers ;  and  every  appearance  of  regular  funerals  to  be  gone 
"ion"  oTthe  through,  and  the  relatives  followed  to  the  cemetery 
Anatomy  Act  what  they  supposed  to  be  the  body  of  the  deceased, 
c.  75.) it  was'  when  in  reality  just  before  the  funeral  left  the  work- 
house other  coffins  were  substituted  for  those  which 
the  relatives  had  seen,  and  the  bodies  were  in  the 
evening  taken  to  Guy's  Hospital  for  dissection,  all  the 
necessary  formalities  required  by  the  2  &  3  Wm.  4. 
c.  75.,  for  regulating  schools  of  anatomy,  having  been 
duly  complied  with.  In  no  case  did  the  relatives  of 
the  deceased  persons  in  terms  require  that  these 
bodies  should  be  interred  without  anatomical  exami- 
nation; and,  indeed,   they   appear  to  have  believed 


lawful  for 
him  to  permit 
such  bodies 
to  undergo 
anatomical 
examination, 
provided  the 
relatives  did 
not  require 
them  to  be 
buried  with- 
out such 
examination. 
For  the  pur 


pose  of  pre- 
venting the 

relatives  from  making  this  requirement  and  leading  them  to  suppose  that  the  bodies 
were  buried  without  dissection,  the  defendant  showed  the  bodies  to  the  relatives  in 
coffins  and  caused  the  appearance  of  a  funeral  to  be  gone  through.  This  fraud  prevented 
the  relatives  from  making  the  requirement,  and  the  defendant  for  gain  to  himself 
disposed  of  the  bodies  for  dissection.  Held,  that  the  statutory  requirement  not  having 
in  fact  been  made,  the  defendant  was  justified  in  what  he  did  by  the  seventh  section  of 
the  Anatomy  Act,  and  that  the  conviction  was  wrong. 
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that  the  bodies  were  buried  without  any  such  exami-  1858. 
nation.  It  did  not  appear  that  the  defendant  made  Feist's 
any  regular  charge  to  the  hospital  or  the  surgeons  in  Case- 
respect  of  the  bodies  supplied  to  them  from  the  work- 
house ;  but  that  in  the  year  1856  he  received  19Z.  10s., 
and  in  1857  261.  from  Guy's  Hospital,  as  gratuities 
for  his  trouble  in  going  through  the  formalities  and 
giving  the  notices  and  obtaining  the  certificates,  in 
respect  of  each  of  the  bodies,  required  by  the  Anatomy 
Act,  and  the  amount  paid  to  him  was  in  proportion  to 
the  number  of  bodies  supplied.  These  payments  were 
in  contravention  of  the  7  &  8  Vict.  c.  101.  s.  31.  (a). 
Upon  this  state  of  facts  the  jury  found  that  the  de- 
fendant caused  the  dead  bodies  of  four  paupers  to  be 
delivered  to  Hogg,  and  delayed  the  burial  of  them 
for  an  unreasonable  length  of  time,  in  order  that  they 
might  be  dissected  in  the  meantime,  and  that  he1  did 
so  for  gain  and  profit  for  himself.  They  also'  found 
that  he  caused  the  appearance  of  a  funeral  of  such 
paupers  deceased  to  be  gone  through,  with  a  view  to 
prevent  their  relatives  requiring  the  bodies  to  be 
interred  without  being  subject  to  anatomical  exami- 
nation, and  that,  but  for  such  supposed  funeral,  the 
relatives  of  the  deceased  would  have  required  their 
bodies  to  be  interred  without  anatomical  examination. 
It  was  objected  by  the  counsel  for  the  defendant  that 
he,  having  lawful  possession  of  the  bodies  as  master  of 
the  workhouse,  might  lawfully  do  that  which  he  had 
done,  as  no  relative  of  the  deceased  persons  had 
required  the  bodies  to  be  interred  without  undergoing 
anatomical  examination.  Upon  the  finding  of  the 
jury,  however,  I  directed  a  verdict  of  guilty  to  be 
entered  upon  the  5th,  6th,  7th  and  8th  counts  bf  the 
indictment,    subject  to   the   opinion    of   this   Court 

(a)  See  the  judgment  of  Willes  J.,  post,  p.  599. 

u  u  2 
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1858.       whether  the  verdict,  so   entered  upon   all  or  any  of 
Feist's      these  counts,  is  warranted  by  the  before  mentioned 
Case.       evidence  and  finding  of  the  jury. 

W.   WlGHTMAN. 

There  were  sixty-four  counts  in  the  indictment. 
The  following  is  an  abstract  of  the  counts  upon  which 
the  defendant  was  found  guilty. 

The  5th  count  charged,  that  the  defendant,  for  lucre 
and  gain,  took  away  a  dead  body  with  intent  to  delay 
the  burial  for  an  unreasonable  time;  and  that  it  might 
be  dissected  without  lawful  authority. 

The  6th  count  charged,  that  the  defendant,  for  lucre 
and  gain,  took  away  and  removed  a  dead  body  with 
intent  to  sell  and  dispose  of  the  same  for  the  purpose 
of  dissection  without  lawful  authority. 

The  7th  count  charged,  that  a  dead  body  was  in  the 
custody  of  the  guardians  for  the  purpose  of  burial, 
and  that  the  defendant  stole  it  from  their  custody  for 
the  purpose  of  dissection. 

The  8th  count  charged,  that  the  defendant  sold  and 
disposed  of  a  dead  body  for  gain  and  profit. 

This  case  was  argued  on  the  24th  April  1858, 
before  Pollock  C.  B.,  Wightman  J.,  Willes  J., 
Bramwell  B.  and  Byles  J. 

B.  C.  Robinson  appeared  for  the  Crown,  and 
H.  Matthews  for  the  prisoner. 

Matthews,  for  the  prisoner.  This  is  an  indictment 
at  common  law,  and  I  contend,  first,  that  the  counts 
on  which  the  prisoner  was  convicted  do  not  show  any 
common  law  offence;  and  secondly,  that  the  defendant 
was  justified  in  what  he  did  by  the  provisions  of  the 
Anatomy  Act,  2  &  3  Wm.  4.  c.  75.  First,  the  counts 
are  bad  at  common  law. 
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Wightman  J. —The  entire  question  is  whether  the       1858. 
defendant  is  protected  by  the  statute  (a).  IwT- 

Matthews.  The  defendant  had  lawful  possession  of  "«." 
the  body,  and  section  7  of  the  statute  enacts  that  "  it 
shall  be  lawful  for  any  executor  or  other  party  having 
lawful  possession  of  the  body  of  any  deceased'  person, 
and  not  being  an  undertaker  or  other  party  intrusted 
with  the  body  for  the  purpose  only  of  interment,  to 
permit  the  body  of  such  deceased  person  to  undergo 
anatomical  examination,  unless  to  the  knowledge  of 
such  executor  or  other  party  such  person  shall  have 
expressed  his  desire  either  in  writing  at  any  time 
during  his  life,  or  verbally  in  the  presence  of  two  or 
more  witnesses  during  the  illness  whereof  he  died, 
that  his  body  after  death  might  not  undergo  such 
examination,  or  unless  the  surviving  husband  or  wife, 
or  any  known  relative  of  the  deceased  person,  shall 
require  the  body  to  be  interred  without  such  exami- 
nation." 

Section  8  provides  for  the  party  lawfully  in  the 
possession  of  a  dead  body,  directing  and  permitting 
anatomical  examination  where  the  deceased  shall 
during  his  life  have  directed  it,  "  unless  the  deceased 
person's  surviving  husband  or  wife  or  nearest  known 

(a)  Upon  this  intimation  the  several  corpses  and  carried  away- 
learned  counsel  did  not  proceed  one.  We  say  he  did  this  wrongfully, 
with  his  argument  on  the  question,  that  is  to  say,  by  trespass."  The 
whether  the  counts  on  which  the  earlier  cases  shewthatitisanindict- 
prisoner  was  convicted  disclosed  a  able  offence  to  take  up  a  dead  body 
common  law  offence.  In  Regina  even  for  the  purpose  of  dissection 
v..Sharpe,  anti,  p.  160,  it  was  held  (see  the  cases  mentioned,  anti,  p. 
that  it  was  a  common  law  offence  163,  note  (a) ) ;  but  the  question 
to  remove  without  lawful  authority  to  be  discussed  in  this  case,  if  the 
a  corpse  from  a  grave  in  a  Dissen-  argument  had  proceeded,  would 
ters' burying  ground.  In  deliver-  have  been  whether  a  person  lawfully 
ing  judgment  Erle  J.  said :  "The  in  possession  of  a  dead  body  would 
defendant  was  wrongfully  in  the  commit  a  common  law  offence  by 
burial  ground,  and  wrongfully  disposing  of  it  for  the  purpose  of 
opened   the    grave   and   took   out  dissection. 
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*858.  relative,  or  any  one  or  more  of  such  person's  nearest 
Feist's  known  relatives,  being  of  kin  in  the  same  degree, 
shall  require  the  body  to  be  interred  without  such 
examination";  and,  looking  at  the  two  sections,  it  is 
obvious  that  unless  the  relatives  interfere  and  forbid 
an  anatomical  examination,  the  person  lawfully  pos- 
sessed of  the  body  may  allow  it ;  it  does  not  become 
an  offence  unless  it  is  done  in  spite  of  the  desire  of 
the  relatives,  expressed  by  their  making  the  require- 
ment mentioned  in  the  statute.  The  intention  of  the 
statute  is,  that  the  relatives  shall  actively  interfere, 
and  if  they  do  not  so  interfere  the  body  may  lawfully 
be  dissected. 

Pollock  C.  B. — The  defendant  acted  a  lie  to 
prevent  the  requirement  being  made,  but  that  is  not 
the  offence  with  which  he  is  charged,  and  the  dissec- 
tion in  itself  was  perfectly  legal. 

Bramwell  B. — Does  not  the  statute  assume  that 
the  relatives  shall  have  an  opportunity  of  requiring 
that  the  body  shall  be  interred  without  dissection  ? 
Perhaps  you  say  that  there  was  a  time  when  there 
was  no  fraud  in  operation,  and  that  there  was  then  an 
opportunity  of  objecting  to  the  body  being  dissected. 

Matthews.  There  was  abundant  opportunity  for 
the  relatives  to  make  the  requirement  if  they  had 
chosen  so  to  do.  The  case  finds  that  they  did  not 
require,  and  although  the  jury  found  that  but  for  the 
trick  resorted  to  the  relatives  would  have  made  the 
requirement,  still,  as  they  did  not,  in  fact  make  it,  the 
conviction  of  the  prisoner  cannot  be  sustained. 

The  Court  called  upon 

B.  C  Robinson,  for  the  Crown.  But  for  the  statute 
it  is  a  common  law  offence  to  sell  a  dead  body  for  the 
purpose  of  dissection.  There  are  many  cases  which 
show  that  it  is  so. 

Pollock  C.  B — The  foundation  of  the  decisions  to 
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which  you  refer  is,  that  it  is  an  offence  to  withdraw  a       1858. 
body  from  burial,  not  that  there  was  anything  wrong  ~Z ; — 

i«     J*  .•        ■    ,     ^  J  "  °  rEIST  s 

in  dissection  (a).  Case. 

B.  C.  Robinson.  The  5th  count  charges  the  intent 
of  the  defendant  to  be  to  delay  the  burial  for  an 
unreasonable  time  ;  and  a  refusal  or  neglect  to  bury, 
or  a  delay  in  burying  a  dead  body,  is  a  misde- 
meanor (b).  But  there  was  in  fact  a  requirement 
by  the  relatives  that  the  body  should  be  buried.  The 
body  was  shown  to  them,  and  they  followed  to  the 
grave  what  they  believed  to  be  the  same  body,  and 
that  was  a  requirement  on  the  part  qf  the  relatives 
that  the  body  should  be  buried.  There  was  no 
necessity  that  the  requirement  should  be  in  writing 
or  in  words ;  it  was  sufficient  that  they  indicated  by 
their  act  what  they  required.  This  they  did  ;  their 
following  the  supposed  body  is  an  act  inconsistent 
with  dissection. 

Pollock  C.  B. — Then  the  indictment  should  have 
been  for  permitting  dissection  notwithstanding  the 
requirement. 

B.  C.  Robinson.  Without  the  aid  of  the  statute 
the  defendant  was  guilty  of  an  offence  at  common  law, 
and  if  he  seeks  to  justify  under  the  statute,  it  is  for 
him  to  bring  himself  within  it.  The  onus  is  entirely 
upon  him.  I  submit  that  we  have  proved  affirmatively 
that  there  was  a  requirement ;  but  at  all  events  the 
defendant  has  not  proved  the  negative — that  there 
was  not. 

(a)  See  ante,  p.  593,  note  (a).  Others,   cited    in    Rex    v.   Lynn, 

(b)  It  was  not  charged  in  this  2  T.  R.  734  ;  Quick  v.  Coppleton, 
case  that  any  duty  to  bury  lay  upon  1  Lev.  16 1  ;  1  Sid.  242;  ]  Keb. 
the  prisoner,  or  that  any  temporal  86  b.  ;  Jones  v.  Ashburnham,  4 
inconvenience  arose,  as  a  nuisance,  East,  460  ;  Rex  v.  Cheere,  4  B. 
from  the  neglect  of  interment.  &  C.  902;  S.  C.  7  D.  &  R.  461  ; 
See  Andrews  v.  Cawthorne,  Willes,  Rex  v.  How,  2  Strange,  699 ;  Re- 
537,  note  (a) ;   Rex  v.  Young  and  gina  v.  Stewart,  12  A.  &  E.  773. 
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1858.  Wightman  J.— The    relatives    did    not    in    terms 

Feist's      require  the  body  to  buried  without  dissection. 
Ga?e.  B   q  Robinson.     But  they  did  by  their  acts,  and 

the  jury  found,  that  if  they  did  not  in  terms  make  the 
requirement,  they  would  have  done  so  but  for  the  pre- 
tended funeral.  If  they  did  not  in  words  dissent  from 
the  anatomical  examination  they  were  prevented  from 
so  doing  by  the  fraud  of  the  defendant.  In  Regina 
v.  Camplin  (a)  the  prisoner  made  a  girl  drunk,  and 
when  she  was  in  a  state  of  insensibility  he  violated 
her  ;  and  it  was  held  a  rape,  although  the  crime 
of  rape  is  not  committed  unless  it  be  against  consent. 
"Here,"  said  Alderson  B.,  resistance  "  was  rendered 
impossible  by  the  liquor  which  the  prisoner  adminis- 
tered." So  in  this  case  the  requirement  was  pre- 
vented by  the  act  of  the  defendant,  who  cannot  take 
advantage  of  his  own  fraud. 

Matthews  was  not  called  upon  to  reply. 

Pollock  C.  B. — We  are  all  of  opinion  that  this 
conviction  cannot  be  sustained,  and  the  ground  on 
which  I  believe  we  all  proceed  is,  that  what  was 
done  by  the  defendant  was  done  according  to  law. 
He  had  legal  possession  of  the  body,  and  he  did  with 
it  that  which  the  law  authorized  him  to  do.  It 
may  be  that  he  prevented  the  relatives  from  requir- 
ing the  body  to  be  interred  without  undergoing  an 
anatomical  examination  by  acting  a  lie  ;  but  if  that 
was  wrong  in  the  eye  of  the  law,  he  should  have 
been  prosecuted  for  that  wrong.  It  may  be  that  he 
\yas  guilty  of  a  conspiracy  with  the  undertaker  to 
prevent  the  requirement  being  made,  and  if  so  he 
should  have  been  prosecuted  for  that  conspiracy.  I  am 
now  speaking  my  own  opinion,  but  1  do  not  think  it 
a  convenient  mode  of  administering  the  criminal  law 
(a)  1  Den.  C.  C.  89- 
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to  impute  an  offence  at  common  law  and  then  require       1858. 
the  defendant  to  justify  his  conduct  by  bringing  him-     Feist's 
self  within  a  particular  statute,  when    in   truth  his       Case> 
intention  was,  not  to  infringe  the  common  law  at  all, 
but  to  infringe  that  particular  statute.     It  is  clear 
that  the  defendant  did  not  mean  to  commit  a  common 
law  offence  at  all ;  and  if  by  acting  a  lie  he  prevented 
the  requirement  from   being  made,  he  should  have 
been  prosecuted  for  that.     Suppose  he  had  prevented 
the  requirement  being  made  by  giving  a  bank  note  to 
the  relatives,  and  the  body  had  been   dissected  and 
afterwards  buried,  and  that  it  turned  out  that  the 
note  was  bad,  surely  in  that  case  he  would  not  have 
been  guilty  of  an  offence  by  causing  the  body  to  be 
dissected. 

Wxghtman  J. — The  only  question   I  intended  to 
reserve  at  the  trial  was  whether  the  defendant  was 
protected   by  the   7th  section  of  the  Anatomy   Act, 
which   makes   it  lawful   for    persons    who   have  the 
lawful  custody  of  a  dead  body  to  dispose  of  it  for 
the  purpose  of  dissection,  unless  the  relatives  of  the 
deceased   require  that  it  should    be   buried    without 
dissection.     The  defendant's  answer  to  the  charge  is, 
"  I  did  dispose  of  the  body  for  the  purpose  of  dissec- 
tion, but  there  was  no  requirement  on  the  part  of  the 
relatives  that  the  body  should  be  interred  without  it." 
The  reply  on  the  part  of  the  prosecution  is,  "  but  you 
prevented  such  a  requirement  by  your  fraud."     The 
whole  question  then  is,  does  the  fraudulent  preventing 
of  what  the  statute  puts  as  a  proviso  take  away  the 
protection  which  the  law  would  otherwise  give  the 
defendant?     I  do  not  think  that  it  does.     Then  it  is 
said  that  the  defendant  is  by  his  own  fraud  disabled 
from  setting  up  the  absence  of  a  requirement-that 
he  ought  not  to  be  allowed  to  plead  his  own  fraud  in 
his   own   justification.      No   doubt,   in    many  cases, 
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1858.  fraud  will  supply  the  place  of  that  which  may  other- 
Feist»8  wise  be  required  in  express  terms  ;  but  I  think  that 
Case-  this  is  not  one  of  those  cases.  I  do  not  know  whether 
the  defendant  would  be  liable  to  be  proceeded  against 
for  the  fraud  he  has  actually  committed.  It  is  how- 
ever enough  to  decide  that  this  conviction  cannot  be 
sustained.  It  is  true  the  jury  found  that,  but  for  the 
fraud,  the  relatives  would  have  required  the  bodies 
to  be  interred  without  dissection  ;  but  they  did  not 
in  fact  so  require.  The  result  of  this  inquiry  will 
probably  be  that  in  future  the  relatives  of  deceased 
paupers  will  in  all  cases  require  the  interment  to  take 
place  without  dissection  :  but  they  did  not  do  so  here, 
and  although  they  were  influenced  by  the  fraud  of 
the  defendant,  that  does  not  make  him  liable  to  be 
convicted  upon  this  indictment. 

Willes  J. —  I  am  of  the  same  opinion.  It  is  clear 
that  at  common  law  it  is  a  misdemeanor  to  take  up  a 
corpse  out  of  a  burial  ground  and  sell  it  even  for 
the  purpose  of  dissection ;  but  in  modern  times  the 
requirements  of  science  are  larger  than  formerly,  and 
when  they  are  so  extensive  it  seems  to  me  that  we 
ought  not  to  entertain  any  prejudice  against  the 
obtaining  of  dead  bodies  for  the  laudable  purposes  of 
dissection,  but  we  ought  rather  to  look  at  the  matter 
with  a  view  to  utility,  and  that  we  should  not  suffer 
ourselves  to  be  prejudiced  by  the  unfeeling  and 
indecent  nature  of  the  defendant's  conduct.  Now, 
the  Anatomy  Act  has  altered  the  common  law,  and 
has  rendered  the  selling  of  a  dead  body  for  the 
purpose  of  dissection  lawful  under  certain  circum- 
stances. It  is  true,  this  person  was  guilty  of  a  trick, 
but  nevertheless  he  does  not  come  within  the  excep- 
tion in  the  section  of  the  Act.  Whether  or  not  an 
indictment  could  be  framed  for  this  fraud  in  pre- 
venting  the   requirement  it  is  not  for  me  to  say  ; 
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it  would  be  extrajudicial  for  me  to  express  an  opinion  1858. 
upon  that ;  but  the  very  case  which  here  presents  "Feist,s 
itself  is  provided  for  by  the  legislature  by  section  31  of  Case- 
the  7  &  8  Vict.  c.  101.,  which  enacts  that  it  shall  not 
be  lawful  for  any  officer  connected  with  the  relief  of 
the  poor  to  receive  any  money  from  any  dissecting 
school  or  school  of  anatomy  or  hospital,  or  from  any 
person  or  persons  to  whom  any  dead  body  may  be 
delivered,  or  to  derive  any  personal  emolument  what- 
ever for  or  in  respect  of  the  disposal  of  such  body ; 
and  every  offender  on  conviction  is  made  liable  to  a 
penalty  not  exceeding  U.  We  are  asked  to  say  that 
the  defendant  has  been  guilty  of  a  misdemeanor  at 
common  law,  and  not  of  any  offence  under  the 
Anatomy  Act ;  and,  looking  at  that  Act,  it  seems  to 
me  that,  in  disposing  of  the  dead  bodies,  he  was  not 
guilty  of  an  unlawful  act,  and  that  he  was  not  rightly 
convicted. 

Bramwell  B. — I  am  of  the  same  opinion.  I 
assume  that,  except  for  the  statute,  this  indictment 
would  be  good  at  common  law.  Then,  is  the  defend- 
ant protected  by  the  statute?  He  was  justified  by 
the  statute  in  what  he  did,  unless  some  relative 
required  the  body  to  be  buried  without  dissection. 
Mr.  Robinson  admits  that  none  of  the  relatives  did  this 
in  terms,  and  that  in  fact  the  idea  of  dissection  never 
entered  their  minds;  but  he  contends  that  their  conduct 
with  respect  to  the  burial,  and  the  defendant's  fraud  in 
concealing  the  intention  to  dissect,  are  equivalent  to 
a  requirement ;  but  this  is  not  so.  I  think  the  Act 
means  that  there  must  be  an  affirmative  requirement. 
The  only  doubt  I  have  had  has  been  this — the  Act 
seems  to  mean  that  the  relatives  shall  have  an  oppor- 
tunity of  requiring,  and  for  this  purpose  they  must 
have  a  reasonable  time  to  do  so ;  and  I  have  had  a 
doubt  whether  this  reasonable  time  had  been  afforded 


600 


CROWN  CASES  RESERVED. 


1858. 

Feist's 
Case. 


them  ;  but  I  think  it  had :  a  reasonable  time  could 
not  be  longer  than  that  which  ought  to  intervene 
between  the  death  and  the  burial.  The  relatives  had 
the  whole  of  this  period  to  make  the  requirement, 
and  during  a  portion  of  this  time  there  had  been  no 
fraud.  The  truth  is ;  a  wrong  has  been  done  to  the 
relatives  by  the  concealing  from  them  by  fraud  what 
they  ought  to  have  been  made  acquainted  with.  It 
may  be  that  this  would  afford  a  cause  of  action, 
but  I  cannot  think  that  it  forms  a  ground  for  this 
indictment. 

Byles  J.  —  I  agree  with  the  rest  of  the  Court. 

Conviction  quashed. 


1858. 


7~~-    /  *■'.  s 

REGINA  v.  SAMUEL  WALKER. 


The  following  case  was  reserved  and  stated  by 
Bramwell  B. 

The  prisoner  was  convicted  before  me  at  the  last 
Cheshire  Assizes  of  embezzlement,  avid  sentenced  to 
a  year's  imprisonment  with  hard  labour.  The  case 
was  made  out  if  the  prisoner  was  shown  to  have  been  a 
servant  within  the  statute.  On  this  point  the  evidence 


The  prisoner 
was  con- 
victed of  em- 
bezzlement. 
The  prose- 
cutors, who 
were  manure 
manufac- 
turers, en- 
gaged the 
prisoner, 
who  kept  a 
refreshment 

house  at  B.,  to  get  orders  which  they  supplied  from  their  stores.  The  prisoner  was  to 
collect  the  money  and  pay  it  at  once  to  them  and  send  a  weekly  account ;  and  was 
called  agent  for  the  B.  district.  He  was  to  go  through  the  county,  see  the  farmers  and 
get  orders,  and  to  be  continually  during  the  season  among  the  farmers.  Subsequently 
the  prosecutors  sent  large  quantities  of  manure  to  stores  at  B.  which  were  under  the 
control  of  the  prisoner,  who  took  them  in  his  own  name  and  paid  the  rent  to  the  owner, 
but  was  repaid  such  rent  by  the  prosecutors  when  the  accounts  were  adjusted.  The 
prisoner  supplied  the  manure  from  these  stores ;  but  it  did  not  appear  that  the  former 
mode  of  supply  might  not  have  been  resorted  to  if  found  convenient.  The  prisoner 
signed  a  proposal  to  a  guarantee  society  to  insure  the  prosecutors,  which  stated  his 
salary  was  ll.  per  annum,  besides  commission  which  was  estimated  at  651.  per  annum, 
and  it  was  proved  that  the  prosecutors  had  agreed  to  give  the  salary  of  ll.  per  annum. 
Having  appropriated  money  received  from  customers,  the  prisoner  fraudulently  returned 
their  names  as  the  names  of  persons  who  had  not  paid. 

Held,  that  the   conviction  was  wrong,  as  the  evidence  did  not  establish  that  the 
prisoner  was  servant  to  the  prosecutors  within  the  meaning  of  the  statute. 


Walker's 
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was  as  follows: — The  prosecutors  were  manure  manu-  1858. 
facturers.  The  prisoner  kept  a  refreshment  house  at 
Birkenhead,  and  the  prosecutors,  while  he  was  so 
doing,  engaged  him  to  get  orders  for  the  manure,  on 
which  orders  they  supplied  it  from  the  stores.  The 
prisoner  was  to  collect  the  money  and  pay  it  at  once 
to  them  :  he  was -also  to  send  them  weekly  accounts, 
showing  what  he  had  sold  and  what  he  had  received. 
He  was  to  be  paid  by  a  commission.  It  did  not 
appear  that  he  had  undertaken  to  give  any  definite 
quantity  of  time  or  labour  to  the  business,  but  he  was 
to  act  in  a  particular  district,  and  in  the  printed  forms 
given  to  him  on  which  to  make  his  returns,  he  was 
called  agent  for  the  Birkenhead  district.  The  evi- 
dence of  the  prosecutor  was:  "  he  was  to  go  through 
the  county  and  see  the  farmers  and  get  orders.  He 
was  to  be  continually  during  the  season  among  the 
farmers."  The  following  alteration  took  place  in 
the  mode  of  dealing,  viz.,  from  the  1st  August  1856  to 
October  9th  1857,  in  place  of  the  prosecutors  supply- 
ing customers  on  the  prisoner's  orders,  they  sent  large 
quantities  of  manure  to  stores  at  Birkenhead  (a)  of 
which  they  paid  the  rent :  these  stores  were  under 
the  prisoner's  control,  and  from  them  he  supplied  the 
customers  whose  orders  he  obtained.  This  mode  of 
transacting  the  business  partly  existed  before,  and 
it  did  not  appear  but  what  the  first  mode  or  the 
mixed  mode  might  have  been  resorted  to  by  the  pro- 
secutors, if  they  found  it  convenient.  The  relations 
between  the  parties,  evidenced  as  above,  continued 
for  some  time,  when  the  following  took  place: — A 
proposal  was  made  to  a  guarantee  society  to  insure 
the  prosecutors  in  respect  8f  their  connexion  with  the 

(a)  It  was  arranged  during  the      in  the  way  stated  in  the  marginal 
argument  that  this  part  of  the  case      note, 
should  be  considered  as  amended 
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1858.  prisoner.  This  proposal  was  signed  by  him.  It  was 
Walker's  *n  a  printed  form,  issued  by  the  society,  and  con- 
Case-  tained  a  notice  that  some  amount  of  salary  must  be 
payable,  or  the  society  would  not  insure.  The  pro- 
posal, signed  by  the  prisoner,  stated  that  his  salary  was 
11.  a  year  besides  commission,  which,  was  stated  to  be 
estimated  at  65^.  per  annum.  The  prosecutor  swore  that 
at  this  time  he  agreed  to  give  the  prisoner  a  salary  of 
11.  a  year.  The  prisoner  was  allowed  to  get  in  arrear, 
that  is  to  say,  he  retained  in  his  hands  money  he 
acknowledged  he  had  received,  and  was  treated  by 
the  prosecutors  as  a  debtor  in  respect  of  it.  The 
alleged  embezzlement  consisted  in  this,  that  he  frau- 
dulently returned  the  names  of  three  persons  as 
having  had  manure  without  paying  for  it,  when  in 
fact  he  had  received  the  sums  from  them.  I  left  to 
the  jury  the  question  whether  or  no  he  was  a  servant 
within  the  statute.  But  entertaining  doubts  whether 
there  was  any  evidence  that  he  was,  or  whether  the 
question  was  not  for  me,  and  if  so,  whether  I  ought 
not  to  have  decided  in  the  prisoner's  favour,  I  have 
to  request  the  opinion  of  the  Court  of  Criminal 
Appeal  thereon  G.  Bramwell. 

This  case  was  argued  on  the  27th  April  1858, 
before  Pollock  C.  B.,  Wightman  J.,  Willes  J., 
Bramwell  B.  and  Byles  J. 

Hardinge  Oiffard  (Hofatio  Lloyd  with  him) 
appeared  for  the  Crown,  and  M'Intyre  for  the 
prisoner. 

M'Intyre,  for  the  prisoner.  I  submit  that  the 
prisoner  was  not  a  servant  within  the  meaning  of 
the  statute.  The  evidence -rather  shows  that  he  was  a 
factor.  To  have  been  a  servant,  the  prisoner  must 
have  been  bound  to  obey  the  commands  of  his 
employers,  which  he  clearly  was  not. 
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The  prisoner  took  the  stores,  and  although  he  was       1858. 
afterwards  reimbursed  by  the  prosecutors,  the  stores    walker's 
were  under  his  control,  and   from    those   stores   he        Case- 
supplied  the  goods. 

The  goods  were  supplied  to  him  by  the  prosecutors 
with  whom  he  opened  an  account,  and  he  supplied 
those  goods  to  whom  he  liked.  He  was  not  bound  to 
give  any  definite  amount  of  time  or  labour;  nor  was 
he  bound,  as  a  servant  is,  to  obey  any  particular  order. 
He  had  other  business  of  his  own  to  attend  to,  and 
throughout  the  whole  matter  he  was  treated  as  an 
agent  and  not  as  a  servant. 

Willes  J.  referred  to  Regina  v.  Bailey  (a). 
M'lntyre.  That  case  was  not  argued  for  the  pri- 
soner, and  in  Regina  v.  Goodbody  (b)  Parke  B.  said 
he  was  of  opinion  that  a  man  could  not  be  the  servant 
of  several  persons  at  the  same  time,  but  was  rather  in 
the  character  of  an  agent;  and,  referring  to  Rex  v. 
Car?'  (c),  in  which  a  contrary  doctrine  had  been  held, 
his  Lordship  said  he  wished  to  have  that  question 
further  considered  by  the  Judges. 

The  salary  of  U.  a  year  was  merely  a  colourable 
thing  in  order  to  get  security  from  the  guarantee 
society.  It  is  the  case  of  a  commission  agent,  and 
the  prisoner  is  styled  an  agent  and  treated  as  a  debtor 
and  not  as  a  servant. 

Hardinge  Giffard,  for  the  Crown.  In  one  sense 
no  doubt  the  prisoner  was  an  agent,  but  he  was  also 
a  servant  within  the  meaning  of  the  statute.  It  is 
not  necessary,  to  constitute  a  man  a  servant,  that  he 
should  be  under  an  obligation  to  obey  every  lawful 
command  of  the  master. 

Pollock  C.  B.— As,  to  clean  his  boots. 

Giffard.    The  prisoner's  duty  was  to  collect  orders, 

(«)  Ante,  p.  121.  (6)  8  Car.  &  P.  665. 

(c)  Russ.  &  Ry.  198. 
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1858.       receive  money,  and   pay  the  money  over  at  once  to 

Walker's     *he  prosecutors. 

Case.  Wightman  J. — Every  factor  does  that. 

Oiffard.  Every  factor  may,  but  he  is  not  com- 
pelled to  do  so.    ■ 

Wightman  J. — Was  the  prisoner  bound  to  get 
orders  ? 

Giffard.  Perhaps  not;  but  in  Rex  v.  Carr  (a)  a 
person  employed  upon  commission  to  travel  for  orders 
and  collect  debts  was  held  to  be  a  clerk  within  the 
39  Geo.  8.  c.  85.,  although  he  was  employed  by  many 
different  houses  on  each  journey,  and  paid  his  own 
expences  out  of  his  commission,  and  did  not  live  with 
any  of  his  employers,  nor  act  in  any  of  their  counting 
houses. 

Wightman  J Suppose  a  publican  employed  for 

purposes  of  this  kind,  would  he  be  a  servant  ? 

Giffard.  He  might  or  might  not  according  to  the 
facts.  The  mode  of  remuneration,  whether  by  salary 
or  otherwise,  is  no  test,  Regina  v.  Worthy  (b)  ;  no 
exact  line  can  be  drawn  and  no  inflexible  rule  can  be 
laid  down  ;  each  case  must  depend  on  its  own  facts. 

The  case  of  a  commercial  traveller  is  similar  to 
this;  such  a  traveller  has  been  held  to  be  a  servant 
within  the  statute,  and  the  duties  of  the  prisoner  are 
not  distinguishable  from  his.  He,  like  the  prisoner, 
is  employed  to  obtain  orders,  and  is  bound  to  furnish 
accounts. 

Byles  J. — So  is  a  factor  ;  the  law  implies  that 
contract  for  him. 

Pollock  C.  B. — What  is  the  difference  between  a 
servant  and  an  agent  ? 

Giffard.  Every  servant  is  an  agent  although  every 
agent  may  not  be  a  servant.     The  parties  were  at 

(a)  Russ.  &  Ry.  198  ;  see  n.  (a>;      667. 
Regina  v.  Goodbody,  8  Car.  &  P.  (6)  2  Den.  C.  C.  333. 
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liberty  to  contract  that  the  relation   of  master  and 
servant  should  exist  between  them,  and  they  did  so 
contract.     By  the  alteration  made  in  the  terms  be-        0™ 
tween  the  prosecutors  and  the  prisoner  a  new  contract 
was  created,  and  a  salary  was  agreed  upon. 

Wightman  J.— The  salary  was  obviously  only  for 
the  purpose  of  getting  the  insurance  effected. 

Giffard.  Nor  was  it  necessary  in  order  to  create 
the  relation  of  master  and  servant.  In  Rex  v.  Ward  (a) 
it  was  held  that  an  extra  collector  of  poor  rates,  whose 
remuneration  was  paid  out  of  the  parish  fund  by  a 
per  centage  on  his  collections,  was  a  servant  or  clerk, 
within  the  meaning  of  the  statute  39  Geo.  3.  c.  85.  ; 
and  Regina  v.  Callahan  {b)  also  shows  that  a  narrow 
construction  must  not  be  put  upon  the  words  "clerk 
or  servant." 

The  question  is  whether  it  was  impossible  to  say, 
upon  this  evidence,  that  the  prisoner  was  a  servant. 
Unless  it  was,  the  conviction  must  be  supported  ;  for 
the  question  was  left  by  the  Judge  on  the  trial  to  the 
jury,  and  they  found  that  the  prisoner  was  a  servant. 
The  objection,  that  he  could  not  be  servant  to  more 
than  one  person,  is  answered  by  the  decision  in  Regina 
v.  Bailey  (c). 

M'Intyre,  in  reply.  In  Regina  v.  Worthy  there 
was  a  direct  and  distinct  contract  to  serve  "as  bailiff," 
and  that  case  is  therefore  entirely  distinguishable 
from  the  present. 

The  great  distinction  between  this  case  and  all  the 
cases  cited  is,  that  the  prisoner  had  the  entire  authority 
over  the  goods,  which  were  under  his  control,  and 
this  makes  him  a  factor  and  not  a  servant. 

Cur.  adv.  vult. 

(a)  8  Car.  &  P.  154.  (4)  Gow.  N.  P.  Cas.  168. 

(c)  Ante,  p.  121. 

VOL.  I.  XX 
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The  judgment  of  the  Cpurt  was  delivered,  on  the 
1st  May  1858,  by 

Pqllqck  C.  B We  are  of  opinion  that  the  evi- 
dence in  this  case  did  not  establish  tha,t  the  prisoner 
was  the  servant  of  the  prosecutor,  and  that  the 
relation  shown  to  have  existed  between  theni  was 
rather  that  of  principal  and  agent.  We  therefore 
think  this  conviction  must  be  quashed. 

Conviction  quashed. 


1858. 


REGINA  v.  WALTER  HOOK. 


The  prisoner 
was  convicted 
of  perjury. 
The  prisoner, 
who  was  a 
policeman, 
having  laid 
an  informa- 
tion against 
a  publican 
for  keeping 
open  his 
house  after 


The  following  case  was  reserved  and  stated  by 
Bramwell  B. 

The  prisoner  was  convicted  of  perjury  before  me 
at  the  last  assizes  at  Chester.  He  was  a  policeman, 
and  laid  an  information  against  a  publican  for  keeping 
open  his  house  after  lawful  hours  on  the  Fast  Day. 
When  called  as  a  witness,  on  the  hearing  of  the  infor- 
mation, he  swore  he  knew  nothing  of  the  matter,  except 
lawful  hours,  what  he  had  been  told  by  another  person,  and  that 

swore  on  the  7        ,.  ,  »  i        j    /■       j        >      t 

hearing  that  ' '  he  did  not  see  any  person  leave  the  dejendant  s  house 
nothlugof      after  eleven"  on  the  night  in  question.     Perjury  was 

the  matter 

except  what  he  had  been  told,  and  that  "  he  did  not  see  any  person  leave  the  defendant's 
house  after  11  "'  on  the  night  in  question.  The  perjury  was  assigned'  on  this  last  allega- 
tion, and  the  evidence  to  prove  its  falsehood  was  as  follows.:— TJTie  magistrate's  clerk 
proved  that  the  prisoner  when  laying  the  information  said  that  he  had  seen  four  men  leave 
the  house  after  11,  and  that  he  could  swear  to  one,  as,  W.  It  was  also  prayed  that  on  two 
other  occasions  the  prisoner  made  a  similar  statement  to  two  other  witnesses ;  that  W. 
and  others  did  in  fact  leave  the  house  after  1 1  o'clock  on  the  night  in  question ;  that  on 
the  hearing  the  prisoner  acknowledged  that  he  had  offered  to  smash  the  case  for  30s. ; 
that  he  had  talked  in,  the  presence  of  another  witness  of  making  the  publican  give  him 
money  to  settle  it;  that  he  had  in  fact  offered  to  the  publican  to  settle  it  for  \l. ;  and 
had  said  that  he  had  received  10s.  to  smash  the  case  and  was  to  have  10s.  more. 

Held,  that  the  evidence  was  sufficient  to  prove  the  perjury  assigned,  and  that  the 
eonviction  was  right. 
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assigned  on  this  last  allegation.  It  was  material  to  1858. 
show  it  was  false;  the  following  evidence  was  given.  Ho0K,^ 
The  clerk  to  the  magistrates,  who  took  the  infor-  Ckae." 
mation,  proved  that  the  prisoner,  on  laying  it, 
said  he  had  caught  the  publican ;  he  (the  prisoner) 
had  last  night  seen  four  men  leave  his  house  after 
eleven  ;  that  one  of  them  he  could  swear  to ;  it  was* 
Williamson  ;  he  knew  him  by  his  coat.  It  was  further 
proved,  by  another  witness,  that  the  prisoner,  on 
another  occasion,  made  the  same  statement  to  him, 
the  witness,  viz.,  that  he  had  seen  four  persons  leave 
the  house  after  eleven  that  night;  to  one  of  whom  he 
could  swear  ;  it  was  Williamson  ;  he  knew  him  by 
his  coat.  It  was  further  proved,  by  a  third  witness 
named  Williamson,  that,  on  a  third  occasion,  the 
defendant  repeated  this  statement,  with  the  variation 
"  one  I  can  swear  to ;  it  was  your  brother  ;  I  know 
him  by  his  coat."  It  was  proved  that  Williamson 
and  others  did  leave  the  house  on  that  night  in 
question,  after  eleven.  It  was  proved  also  that,  at 
the  hearing  of  the  information,  the  defendant  acknow- 
ledged that  he  had  offered  to  smash  the  case  for  30s. 
It  was  proved,  by  another  witness,  that  when  he,  the 
defendant,  talked  of  laying  the  information,  he  said 
he  should  make  the  publican  give  him  money  to  settle 
it;  a  third  witness  proved  that  he  heard  the  defendant 
offer  to  the  publican  to  settle  it  for  11.,  saying  he  was 
risking  perjury  ;  and  a  fourth  proved  that  the  defend- 
ant owned  he  had  received  10s.  to  smash  the  case, 
and  was  to  have  10s.  more.  It  was  objected  there 
was  no  evidence  to  go  to  the  jury ;  that  the  only 
witness  against  the  prisoner  was  himself;  and  that 
there  was  no  evidence  to  show  his  unsworn  statements 
were  not  false.  The  prisoner  was  convicted,  and 
sentenced  to  one  year's  imprisonment  and  hard 
labour  ;    but,  doubts  having  been  expressed  on  the 

x  x  2 
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1858.       case,   I  have  to  request  the  opinion  of  the  Court  of 
Hook's      Criminal  Appeal  thereon. 

Case.  G,    BrAMWELL. 

This  case  was  argued  on  the  24th  April,  1858, 
before  Pollock  C.  B.,  Wightman  J.,  Willes  J., 
Bramwell  B.  and  Byles  J. 

H.  Lloyd  appeared  for  the  Crown,  and  M'Intyre 
for  the  prisoner. 

M'Intyre,  for  the  prisoner.  It  is  clearly  established 
that  to  support  a  conviction  for  perjury  the  falsity  of 
the  oath  must  be  proved  directly  by  two  witnesses  at 
least ;  or  there  must  be  one  witness  and  strong 
corroborative  evidence  to  confirm  him.  The  rule, 
that  one  witness  is  not  sufficient  because  there  would 
be  only  one  oath  against  another,  is  laid  down  in 
Regina  v.  Muscot  (a),  in  which  Parker  C.  J.  said : 
"  To  convict  a  man  of  perjury,  a  probable,  a  credible 
witness  is  not  enough  ;  but  it  must  be  a  strong  and 
clear  evidence,  and  more  numerous  than  the  evidence 
given  for  the  defendant;  for  else  there  is  only  oath 
against  oath."  This  rule  has  been  confirmed  and 
acted  upon  in  subsequent  cases ;  and,  although  it  has 
been  held  that  one  witness  and  corroborative  evidence 
will  do,  Coleridge  J.,  in  Champneys  Case  (6),  said : 
"  One  witness  in  perjury  is  not  sufficient,  unless 
supported  by  circumstantial  evidence  of  the  strongest 
kind  ;  indeed  Lord  TenterdenC.  J.  was  of  opinion  that 
two  witnesses  were  necessary  to  a  conviction."  The 
same  learned  Judge,  speaking  of  this  rule  in  Regina 
v.  Yates  (c),  said:  "The  rule  that  the  testimony  of 
a  single  witness  is  not  sufficient  to  sustain  an  indict- 
ment for  perjury  is  not  a  mere  technical  rule,  but  a 
rule  founded    on    substantial  justice ;    and  evidence 

la)  10  Mod.  193.  (6)  Si  Lew.  258. 

(c)  1  C.  &  Mars.  1 32. 
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confirmatory  of  that  one  witness  in  some  slight  par-       1858. 
ticulars  only  is  not  sufficient  to  warrant  a  conviction."      Hook,8- 
The  rule  of  law  as  to  this  is  the  same  in  Scotland  as       cEe." 
in  this  country.     In  Allison's  Criminal  Law  of  Scot- 
land, 481,  it  is  said  :  "  A  party  cannot  be  convicted  of 
perjury  upon  the  evidence  merely  of  persons  or  subse- 
quent declarations  emitted  by  him  inconsistent  with 
what  he    has  sworn;    because    in  dubio   it    must  be 
presumed  that  what  was  said  under  the  sanction  of 
an  oath   was  the   truth,   and   the  other  an   error  or 
falsehood."     The  perjury  assigned  in  this  case  is  that 
the  prisoner  falsely  swore  "  that  he  did  not  see  any 
person  leave  the  defendant's  house  after  eleven  :"  but, 
although   it  was   proved   that  persons  did  leave  the 
house  after  eleven,   there  is  no  evidence  beyond  the 
prisoner's  own  statement,  when  he  was  not  upon  his 
oath,  that  he  saw  any  person  leave,  or  that  the  state- 
ment he  made  when   upon  oath  was  false.     Not  only 
is  there  no  oath  that  he  did  see,  but  none  that  he  was 
there  and  could  have  seen.     Here,  there  is  the  pri- 
soner's statement  not  upon  oath  against  his  statement 
on  oath  ;  and  in  Bex  v.  Harris  (a)  an  indictment  for 
perjury  was  held   bad   which   only  alleged   that  the 
prisoner  had  given  evidence  in  the  House  of  Lords 
directly  contrary  to  that  which  he  had  given  before 
the  House  of  Commons.     The  prisoner's  evidence  on 
the  hearing   really   amounts   to    this,   that   he  knew 
nothing  beyond  what  was  told   him   by  some  other 
person,  and   the   facts  proved   against  him  are  con- 
sistent with  his  evidence  on  oath  being  true,  and  his 
statements  not  on  oath  being  false. 

H.  Lloyd,  for  the  Crown.  In  Regina  v.  Wheat- 
land (b)  it  was  held  that,  where  a  prisoner  has, 
previously  to  the  oath  on  which  perjury  is  assigned, 
sworn  the  contrary  on  the  same  matter,  proof  of  the 

(a)  5  B.  &  Aid.  926.  (i)  8  Car.  &  P.  238. 
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1858.  previpus  oath  and  other  confirmatory  evidence  of  its 
Hook's  truth  is  sufficient  to  convict.  Here  the  prisoner's 
Case-  statements,  not  upon  oath,  were  equivalent  to  one 
witness,  and  it  is  shewn  by  ample  evidence  that  the 
statement  made  by  the  prisoner,  when  upon  his  oath, 
was  false,  and  that  his  previous  statements  not  upon 
oath  were  true.  There  is  in  fact  an  admission, 
abundantly  proved,  and  that  brings  this  case  within 
the  ruling  in  Regina  v.  Wheatland.  In  Rex  v. 
Mayhew  (a)  it  was  held  that  to  prove  perjury  it  is 
sufficient,  if  the  matter  alleged  to  be  falsely  sworn 
be  disproved  by  one  witness,  if,  in  addition  to  the 
evidence  of  that  witness,  there  be  proof  of  an  account 
or  a  letter  written  by  the  defendant  contradicting  his 
statement  on  oath. 

M'Intyre,  in  reply.  The  decision  in  Rex  v.  Mayhew 
does  not  affect  this  case,  because  here  there  is  no 
witness  who  proves  the  falsehood  of  the  defendant  in 
the  allegation  on  which  the  perjury  is  assigned. 
There  is  no  evidence  to  show  that  the  defendant  did 
in  fact  see,  or  even  that  he  had  the  opportunity  of 
seeing,  the  persons  come  out  of  the  house. 

Our.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  on  lafc 
May  1858. 

Pollock  C.  B. — We  are  all  of  opinio®  that  this, 
conviction  is  right.  The  prisoner  swore  to  a  fact,  and 
it  was  proved  by  more  than  one  witness  that  on  other 
occasions  he  had  made  statements,  not  upon  oath,  in- 
consistent with  the  truth  of  his  statement  upon  oath  on 
which  perjury  was  assigned.  It  was  said  in  the 
argument  against  the  conviction  that  a  man  could 
not  be  convicted  of  perjury  merely  by  opposing  his 
oath  at  one  time  to  his  oath  at  another  time  ;    and 

(o)  6  Car.  &  P.  315. 
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probably  a  convifction  obtained  ih  that  way  would  not  1858. 
be  considered  right,  unless  there  were  also  evidence  HooK.g 
by  which  the  truth  of  the  two  statements  might  be  ea8e- 
distinguished— evidence  to  show  that  one  was1  true  and 
the  other  false ;  but  there  certainly  is  a  direct  autho- 
rity that  such  a  conviction  would  be  good.  In'  Rex 
v.  HarHs  (a)  the  defendant  was  charged  with  perjury 
upon  a  count  in  Which  his  evidence  upon  oath  before 
a  eommlittee  of  the  House  of  Commons,  and  his 
contradictory  evidence  before  the  House  of  Lords 
was  set  out,  and  the  indictment  proceeded  to  say : 
"  and  so  the  jurors  aforesaid  do  say  that  the  said  E. 
H.  did  cOrrim'it  wilful  arid  corrupt  perjury;"  but 
there  was  no  averment  as  to  which  of  these  two  state- 
ments upon  oath  was  false;  arid  the  Court  of  Queen's 
Bench  held  that  the  count  was  bad  in  arrest  of  judg- 
ment. That  indictment  was,  I  believe,  drawn  by 
my  brother  CroMp'ton  froiri  an  old  precedent ;  but 
the  Court  said  it  wOuld  not  do,  because  it  was  not 
sufficient  to  charge  that  on  one  occasion  or  the  other 
the  defendant  committed  perjury,  but  you  mu'st  allege, 
arid  the  jury  must  find,  on  which  occasion  he  did 
commit  it ;  arid  that  if  such  a  coririt  was  held  good  a 
person  would  be  twice  in  peril  of  the  pains  of  perjury 
on  the  same  Subject-matter.  I  believe  that  it  was  in 
a  recent  case  held  that  in  an  indictment  for  murder 
it  was  not  sufficient  to  allege  that  the  death  wa's1 
Caused  either  by  burning  or  stabbing  the  deceased, 
although  it  might  be  quite  clear  that  the  death  Was 
caused  in  the  one  way1  or  the  other.  1  remembei* 
dfeeussing  that  case  with  Pdrke  B.,  now  Lord  Wehs- 
leyddle,  and  he  was  of  opinion  that  if  one  count 
alleged1  the  death  to  be  by  stabbing  arid  another  by 
burning,  and  six  jurymen  believed  that  the  death 
occurred  as  alleged  in  one  count,  and  the  rest  that  it 

(a)  5  B.  &  Aid.  926.       ^f  td't*sj>  o  s  w      -    / 
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1858.  occurred  as  alleged  in  the  other,  the  accused  must 
HoOK,s  escape.  So  in  an  indictment  for  perjury,  where  one 
Case.  oath  of  the  prisoner  is  opposed  to  another,  it  must  be 
stated,  and  the  jury  must  find,  which  is  the  false  oath  ; 
and  all  that  Rex  v.  Harris  decides  is  that  the  charge 
cannot  be  alleged  in  an  alternative  way ;  but  in  Rex 
v.  Knill  (a),  arising  out  of  the  same  transaction,  the 
prisoner  was  convicted  upon  counts  charging  the 
perjury  specifically  to  have  been  before  the  House  of 
Lords,  the  only  evidence  being  the  proof  of  the  two 
contradictory  oaths,  and  the  Court  held  the  evidence 
sufficient  and  refused  an  application  by  Mr.  Jones 
(afterwards  Serjeant  Atcherly)  for  a  new  trial.  There 
is  a  note  in  the  same  case  (b)  of  a  precedent,  and 
some  observations  of  Chambre  J.  in  his  Precedent 
Book  (b),  which  favours  the  view  that,  where  the  per- 
jury assigned  is  upon  one  of  two  oaths,  proof  of  the 
other  oath  will  be  sufficient ;  and  it  is  there  stated  that 
a  conviction  upon  this  principle  took  place  at  the 
Lancaster  Summer  Assizes  in  1764,  in  a  case  tried 
before  Yates  J.  In  that  case  a  man  had  made  an 
information  on  oath  before  a  justice,  that  three  women 
were  concerned  in  a  riot  at  his  mill,  and  afterwards 
at  the  Sessions  he  was  examined  concerning  these 
women,  and  (having  been  tampered  with  in  their 
favour)  he  then  swore  that  they  were  not  in  the 
riot.  There  was  no  evidence  on  the  trial  to  prove 
that  the  women  were  in  fact  in  the  riot  (the  per- 
jury being  assigned  on  the  defendant's  oath  that  they 
were  not) ;  but  the  defendant's  own  information  on 
oath  being  produced  and  read,  whereby  he  had  sworn 
that  they  were  in  the  riot,  the  Judge  thought  it  suffi- 
cient to  convict  him,  and  he  was  convicted  and  trans- 
ported. After  the  trial  Lord  Mansfield  C.  J.  and 
Wilmot  and  Aston  Js.,  to  whom   Yates  J.  stated  the 

(a)  In  note  to  Rex  v.  Harris,  5  B.  &  Aid.  929. 
Q>)  Rex  y.  Harris,  5  B.  &  Aid.  937—940. 
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reasons  of  his  judgment,  concurred   in  his  opinion.       1858. 

Then  there  is  the  case  of  Regina  v.  Wheatland  (a),  in  -= 7— 

1  .   ,    .,  .      ,         ...  v   '  Hook's 

which  this  doctrine  has  been  a  little  varied.     There,        Case. 

it  being  proposed  to  prove  an  indictment  for  perjury 
assigned  on  the  evidence  of  the  prisoner,  on  a  trial 
at  the  Quarter  Sessions,  merely  by  the  deposition  of 
the  prisoner  before  the  committing  magistrate, Gurney 
B.  directed  the  jury  that  proof  of  the  defendant 
having  given  contradictory  evidence  on  two  different 
occasions  was  not  sufficient,  and  that  they  must  see 
whether  there  was  such  confirmatory  evidence  of  the 
defendant's  deposition  before  the  magistrate  as  proved 
that  the  evidence  given  by  the  defendant  at  the 
Quarter  Sessions  was  false.  In  the  present  case  it 
was  proved  by  three  witnesses  that  the  prisoner  had 
made  statements  to  them  contradictory  of  what  he 
swore  at  the  hearing,  and  I  own  I  can  take  no  dis- 
tinction between  statements  made  by  the  defendant 
upon  oath  and  statements  made  by  him  seriously  and 
on  several  occasions  not  upon  oath.  Then,  in  addi- 
tion to  the  statements  of  the  defendant  himself,  there 
are  strong  confirmatory  circumstances.  The  defen- 
dant offering  to  smash  the  case  for  one  pound  ;  his 
admitting  that  he  had  received  ten  shillings  and  was  to 
have  ten  shillings  more  ;  and  his  talking  of  making  the 
publican  pay  to  settle  it,  are  strong  evidence  to  show 
that  what  he  stated  upon  his  oath  was  false,  and  that 
his  statements  not  upon  oath  were  true.  For  these 
reasons  (for  which  I  am  responsible)  I  think  the  con- 
viction was  right,  even  assuming  that  Rex  v.  Knill 
could  not  now  be  safely  acted  upon,  though  that  con- 
viction was  supported  by  the  Queen's  Bench  as  con- 
stituted in  the  time  of  Lord  Tenterden,  and  was  also 
supported,  according  to  the  authority  of  Chambre  J., 
by  the  Court  of  Queen's  Bench  in  the  time  of  Lord 

(a)  8  Car.  &  P.  238. 
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1858.      Mansfield.     Probably  no   Judge    would    now    direct 
Hook's      a    conviction  upon  such    evideflce    as    was    deemed 

Case•  sufficient  in  Rex,  v.  Knill  without  confirmatory 
circumstances;  but  in  this  case  the  conviction  is 
supported  by  the  confirmatory  evidence  of  several 
witnesses,  attd  it  must  be  affirmed. 

Wightman  J.— -In  order  to  convict  a  defendant  of 
perjury  it  is  necessary  that  there  should  be  twd  wit- 
nesses, for  this  obvious  reason,  that  if  there  is  but  one 
oath  against  another  oath  it  is  altogether  in  doubt  which 
is  true,  and  therefore  two  witnesses  are  required  to  COn^ 
tradict  the  oath  on  which  perjury  is  assigned.  But  it 
is  not  necessary  that  there  should  be  two  independent 
witnesses  to  contradict  the  particular  fact,  if  there  be 
two  pieces  of  evidence  in  direct  contradiction.  Here 
one  piece  of  evidence  is,  that  the  defendant  himself  is 
proved  to  have  made  statements  directly  contrary  to  his 
statement  upon  oath;  that  alone  would  not  do:  but  in 
addition  to  that  you  have  the  oaths  of  other  witnesses 
which  go  to  show  that  that  which  he  stated  when  not 
upon  oath  was  true,  and  therefore  yoti  have  two  pieces 
of  evidence.  I  ought  rather  to  put  it  that?,  instead 
of  two  witnesses  being  necessary  to  prove  each  fact, 
you  must  have  the  evidence  of  two  persons  giving 
evidence  in  contradiction  to  what  has  been  swOrn  to 
by  the  defendant ;  as,  one  witness  who  could  prove,  as 
in  this  case,  that  on  other  occasions  the  defendant 
had  stated  that  which  was  diametrically  opposed  to' 
that  which  he  has  sworn,  and  the  other  witness 
to  give  evidence  of  that  which  is  directly  opposite. 
You  have  therefore  two  contradictions  ;  you  have  the 
contradiction  of  the  defendant  himself  as  deposed  to 
on  oath  by  one  witness,  and  you  have  the  contradic- 
tion of  another  independent  witness  who  speaks  to  the 
falsehood  of  the  fact — you  therefore  have  two  indepen- 
dent contradictions  on  oath.     It  therefore  seems  to 
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me   that  there  was  sufficient  evidence,  and  I  am  of       1858. 
opinion  that  the  conviction  is  right.  ~^ : — 

\kt  t        t  Hook's 

Willes  J. — 1  am  of  the  same  opinion.  Case. 

Bramwell  B — The  question  in  the  case  is,  whether 
any  matter  be  sufficiently  proved  which,  if  proved, 
would  be  enough  to  convict  the  prisoner  of  perjury. 
Now  the  matter  proved  was  his  own  statement  over 
and  over  again,  which  if  true  showed  that  what  he 
swore  was  false.  Well,  were  those  statements  not 
upon  oath  true,  or  was  his  statement  upon  oath  true  ? 
The  answer  to  that  is,  there  is  abundant  evidence  by 
which  you  can  tell,  because  there  is  plenty  of  evidence 
to  induce  you  to  give  a  preference  to  the  unsworn 
statement  over  the  sworn  one.  Well  then  the  matter 
which,  if  true,  though  contradicted,  is  enough  to  con- 
vict, is  sufficiently  proved  by  other  circumstances,  and 
that  is  sufficient  to  support  the  conviction.  As  I  said 
before,  if  there  be  two  opposing  oaths  only  you  could 
not  properly  convict  a  man  of  perjury,  because  the 
only  legitimate  conclusion  to  be  drawn  is  that  owe 
was  false.  But  when  the  oath  complained  of  is  suffi- 
ciently established,  and  you  have  other  evidence  to 
show  that  the  oath  not  complained  of  was  true,  then 
it  follows  that  the  oath  complained  of  was  a  false  one. 
Whether  in  the  case  of  two  contradictory  oaths  the 
truth  of  the  oath  not  complained  of  would  have  to  be 
proved  by  two  witnesses,  I  do  not  undertake  to  say  at 
the  present  moment.  The  case  of  Rex  v.  Knill  goes 
to  show  that  it  would  not.  Here  you  have  a  witness 
to  prove  that  the  defendant  stated  that  he  had  seen  a 
man  come  out  of  the  house,  and  that  proves  that  which, 
if  true,  goes  to  show  that  the  defendant  was  guilty  of 
perjury.  Then,  that  that  was  true  is  proved  by  other 
witnesses,  so  that  the  matter  is  not  left  in  doubt.  I 
think  therefore  the  conviction  was  right. 

Byles  J. — The  rule  of  law  requiring  two  witnesses 
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1858.  to  prove  an  assignment  of  perjury  reposes  on  two 
Hook's  reasons  ;  first,  that  it  would  often  be  dangerous  and 
Case.  always  unsatisfactory  to  convict  the  defendant  when 
there  is  but  the  oath  of  one  man  against  the  oath  of 
another  :  secondly,  that  in  all  judicial  proceedings  all 
witnesses,  even  the  most  honest,  would  be  constantly 
exposed  to  the  peril,  annoyance  and  oppression  of 
indictments  for  perjury  if  the  single  oath  of  another 
men,  without  any  confirmatory  evidence,  might,  in 
point  of  law,  suffice  to  convict. 

But  the  letter  and  spirit  of  the  rule,  and  both  the 
reasons  for  it,  appear  to  me  to  be  satisfied  where,  of 
two  distinct  admissions  of  the  defendant  inconsistent 
with  his  innocence,  one  is  proved  by  one  witness,  and 
one  by  another. 

It  has  been  already  held  that  the  testimony  of  one 
witness  deposing  to  the  defendant's  admission  on  oath, 
if  there  is  corroboration,  is  enough  ;  Regina  v. 
Wheatland  (a).  But  if  a  single  witness  deposing  to 
an  admission  of  the  defendant  be  one  witness  within 
the  rule,  then  another  witness,  deposing  to  another 
admission,  must  surely  be  a  second  witness  within  the 
same  rule. 

Indeed,  where  the  reasons  for  the  rule  requiring 
two  witnesses  in  perjury  do  not  exist,  the  rule  itself 
no  longer  holds  ;  and  therefore  the  Court  of  Queen's 
Bench,  in  Rex  v.  Knill,  have  gone  so  far  as  to  decide 
that,  where  the  only  evidence  of  the  defendant's  guilt 
is  his  own  admission  on  oath  (perjury  being  properly 
assigned  in  the  indictment),  the  defendant  may  be  con- 
victed on  the  single  testimony  of  one  witness  swear- 
ing to  this  contradictory  deposition  of  the  defendant 
himself. 

For  these  reasons  I  think  the  conviction  right. 

Conviction  affirmed. 

(a)  8  Car.  &  P.  238. 
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ABOKTION. 

1.  The  prisoner  was  convicted  on  an 
indictment  under  section  6  of  7 
Wm.  4  &  1  Vict.  c.  85.,  for  ad- 
ministering and  causing  to  be 
taken  by  IS.  O.  certain  poison  with 
intent  to  procure  her  miscarriage. 
It  appeared  that  22.  O.  being  preg- 
nant applied  to  the  prisoner  to 
get  her  something  to  procure  mis- 
carriage, and  that  the  prisoner  did 
procure  a  drug  which  drug  was 
given  by  the  prisoner  to  E.  C, 
and  taken  by  her  with  intent  to 
procure,  and  did  in  fact  procure 
miscarriage  ;  but  that  the  taking 
by  JS.  C.  was  not  in  the  presence 
of  the  prisoner.  Meld,  that  the 
conviction  was  right,  inasmuch  as 
there  was  a  "  causing  to  be  taken" 
within  the  meaning  of  the  statute. 
Regma  v.  Harriett  Wilson,      127 

2.  The  prisoner  was  convicted  on  an 
indictment,  under  section  6  of  7 
Wm.  4  &  1  Vict.  c.  85.,  contain- 
ing" several  counts,  for  adminis- 

j   tering  and  causing  to  be  taken  by 


L.  O.  certain  noxious  drugs,  with 
intent  to  procure   abortion.      It 
appeared  that  the  prisoner  deli- 
vered  certain  drugs  to  L.  O.  in 
order  that  she  might  take  them 
with  a  view  to  produce  abortion, 
and  told  her  where  she  could  pro- 
cure other  drugs  with  the  same 
view.      That  the  last  mentioned 
drugs  were  procured  by  L.  0.,  and 
afterwards  made  into  pills  by  the 
prisoner,  and  that  L.  C.  did,  for 
the   purpose   aforesaid,   take  not 
only  the  drugs  so  delivered  to  her 
by  the  prisoner,  but  also  the  drugs 
so   procured   by  L.  G.  and  made 
into  pills   by  the   prisoner;   and 
that  enough  of  each  was  taken  to 
be  noxious  ;  but  it  did  not  appear 
that  the  prisoner  was  present  when 
any   of   the    drugs    were    taken. 
Held,    that  the    conviction    was 
right,  and  that  the  case  was  not 
distinguishable    from    Regma   v. 
Harriett  Wilson,  p.  127.     Regma 
v.  Mary  Ann  Farrow,  164 

See  Manslaughter  (3). 
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ACCESSORY 

Before  the  fact,  see  Regina  v.  Qaylor, 

288 

ACCOUNTABLE  EECEIPT. 

See  Fobgeet  (2). 

ADULTERER. 
See  Labceht  (3). 

AFFILIATION  ORDER. 

The  prisoner  was  convicted  on  an 
indictment  for  perjury  on  the 
hearing  of  an  affiliation  summons. 
The  applicant  for  the  summons 
had  returned  from  service  to  the 
house  of  her  parents  to  be  con- 
fined ;  and,  after  remaining  there 
for  eight  months,  during  which 
time  she  had  no  other  home,  she 
went  to  lodge  at  D.  for  the  pur- 
pose of  affiliating  her  child.  D.  was 
not  in  the  same  petty  sessional 
division  as  the  residence  of  her 
parents ;  but  she  went  to  D.,  not 
fraudulently  or  for  any  improper 
reason,  but  from  motives  of  con- 
venience ;  and  after  lodging  at  D. 
for  three  weeks  she  applied  for  and 
obtained  the  summons  in  the  petty 
sessional  division  in  which  D.  was 
situate.  She  stated  that  she  meant 
to  leave  D.  immediately  after  the 
order,  and  she  did  leave  the  day 
after  the  order  was  made  and  went 
into  service  without  returning  to 
her  parents.  The  jury  found  she 
had  no  other  home  than  D.,  and 
that  she  was  residing  there  if  in 
point  of  law  she  could,  under  the 
circumstances,  be  considered  to  be 
so.  Held,  that  her  residence  was 
at  _D.,  and  therefore  that,  the 
magistrates  of  the  petty  sessional 
division  in  which  D.  was  situate 
having  jurisdiction,  the  conviction 
was  right.  Regina  v.  Richard 
Hughes,  188 


AMENDMENT. 
Under  .14  &  15  Vict.  c.  100.,       113 

ANATOMY  ACT. 

The  defendant  was  convicted  on  an 
indictment  charging  him  with  dis- 
posing of  certain  dead  bodies  for 
the  purpose  of  dissection.  The 
defendant,  the  master  of  a  work- 
house, was  a  person  having  lawful 
possession  of  the  bodies  of  deceased 
paupers :  and  under  section  7  of 
the  Anatomy  Act  (2  &  3  Wm.  4. 
c.  75.)  it  was  lawful  for  him  to  per- 
mit such  bodies  to  undergo  ana- 
tomical examination,  provided  the 
relatives  did  not  require  them  to 
be  buried  without  such  examina- 
tion. For  the  purpose  of  pre- 
venting the  relatives  from  making 
this  requirement  and  leading  them 
to  suppose  that  the  bodies  were 
buried  without  dissection,  the  de- 
fendant showed  the  bodies  to  the 
relatives  in  coffins  and  caused  the 
appearance  of  a  funeral  to  be  gone 
through.  This  fraud  prevented 
the  relatives  from  making  the  re- 
quirement, and  the  defendant,  for 
gain  to  himself,  disposed  of  the 
bodies  for  dissection.  Held,  that 
the  statutory  requirement  not  hav- 
ing in  fact  been  made,  the  defend- 
ant was  justified  in  what  he  did 
by  the  seventh  section  of  the  Ana- 
tomy Act,  and  that  the  conviction 
was    wrong.      Regina  v.   Alfred 

590 


ARREST  OF  JUDGMENT. 

Sufficiency  of  averment  after  ver- 
dict on  motion  for  arrest  of  judg- 
ment, 47 

ARSON. 

The  prisoners  were  convicted  on  an 
indictment  charging  them  with 
unlawfully  and  maliciously  setting 
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fire  to  a  stack  of  grain.  The  stack 
,in  question  was  of  the  flax-plant, 
with  the  seed  or  grain  in  it,  and 
the  jury  found  that  the  flax  seed 
is  a  grain.  Held,  that  the  stack 
was  a  stack  of  grain  within  sect.  10 
of  7  Wm.  4  &  1  Vict.  c.  89. 
Megma  v.  John  Spencer  and  Mary 
Davidson,  131 

ATTEMPT 

To  obtain  money  under  false  pre- 
tences.   SeeEALSEPBETENCES(2). 

To  steal,  197 

To  murder,  303 

AUTEEEOIS  ACQUIT. 

Prisoner  was  indicted  for  stealing  a 
pair  of  boots  the  property  of  A., 
and  acquitted.  She  was  then  in- 
dicted again  for  stealing  the  same 
boots  laid  as  the  property  of  B., 
and  pleaded  autrefois  acquit.  It 
appeared  that  A.  was  a  boy  14 
years  of  age  living  with  and  assist- 
ing B.,  who  was  his  father ;  that 
the  boots  were  the  property  of  B., 
but  that,  at  the  time  they  were 
stolen  by  the  prisoner,  A.  had  tem- 
porarily in  his  father's  absence  the 
charge  of  the  stall  from  which  they 
were  stolen.  Held,  1.  That  A.  was 
not  a  bailee,  and  that  the  owner- 
ship of  the  boots  could  not  properly 
be  laid  in  him.  2.  That  the  plea 
of  autrefois  acquit  could  not  be 
sustained,  notwithstanding  the 
power  of  amendment  given  by 
14  &  15  Viet.  c.  100.  Begma  v. 
Oreen,  113 

AWARD. 

See  Public  Road. 

BAILEE. 
See  Autrefois  Acquit. 
Larceny  (4),  (10). 


BANK  NOTES. 

Notes  of  a  provincial  bank  not  in 
circulation  for  value,  but  in  course 
of  transmission  from  one  branch 
bank  to  another,  are  properly 
described  as  money,  109 

BANKRUPT. 

1.  A  bankrupt  upon  an  examination, 
under  section  117  of  the  Bank- 
rupt Law  Consolidation  Act 
(12  &  13  Viet.  e.  106.),  is  bound 
to  answer  all  questions  touching 
matters  relating  to  his  trade  deal- 
ings or  estate,  or  which  may  tend 
to  disclose  any  secret  grant,  con- 
veyance, or  concealment  of  his 
lands,  tenements,  goods,  money, 
or  debts,  although  his  answers 
may  criminate  himself;  and  (per 
Lord  Campbell  C.  J.,  Aldeeson 
B.,  "Willes  J.  and  Bramwell 
B. ;  Coleridge  J.  dissentiente,) 
such  answers  may  afterwards  be 
given  in  evidence  against  him 
upon  a  criminal  charge. 

In  an  indictment  against  a  bank- 
rupt, under  section  252  of  the  said 
statute,  for  mutilating  his  books  ; 
it  was  alleged  that  before  and  at 
the  time,  &c,  to  wit,  on  the  23rd 
November  1855,  B.  S.  was  a  trader 
liable  to  become  bankrupt  within 
the  meaning  of  the  said  Act,  and 
that  he,  for  more  than  six  months 
next  immediately  preceding  the 
time  of  filing  the  petition  for  ad- 
judication, &c,  did  reside  and 
carry  on  business  as  such  trader 
within  the  jurisdiction,  &c. ;  and 
that  whilst  he  so  resided,  &c,  to 
wit,  on  the  23rd  November  1855, 
he  filed  with  the  registrar,  &c,  a 
declaration  that  he  was  unable  to 
meet  his  engagements ;  and  that 
whilst  he  so  resided,  &c,  to  wit, 
on  the  23rd  November  1855,  he 
did  present  his  petition  for  adju- 
dication. Held;  after  verdict,  that 
the  averments  in  the  indictment 
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were  sufficient  to  shew  that  the 
requirement  of  the  17  &  18  Vict. 
c.  119.  s.  16.,  as  to  filing  the 
declaration  of  insolvency,  had 
been  complied  with.  Begvna  v. 
Benjamin  Scott,  47 

2.  The  compulsory  examination  of  a 
bankrupt  under  section  117  of  the 
Bankrupt  Law  Consolidation  Act 
(12  &  13  Vict.  c.  106.)  is  admis- 
sible in  evidence  against  him  on  a 
criminal  charge.  Begina  v.  John 
Cross  and  James  Let/land,  68 


BIGAMY. 

1.  The  prisoner  was  convicted  on  an 
indictment  for  bigamy.  It  ap- 
peared that  her  first  husband  had 
been  continually  absent  from  her 
for  seven  years  next  preceding  the 
second  marriage  ;  on  which  occa- 
sion she  represented  herself  as  a 
single  woman,  and  was  married  by 
her  maiden  name.  The  j  ury,  being 
asked  to  consider  whether  she 
knew  her  husband  to  be  alive  at 
the  time  of  the  second  marriage, 
and,  if  not,  whether  she  had  the 
means  of  acquiring  the  knowledge, 
found  that  they  had  no  evidence 
of  her  knowledge,  but  were  of 
opinion  that  she  had  the  means  of 
acquiring  knowledge  if  she  had 
chosen  to  make  use  of  them.  Held, 
that  upon  that  finding  the  con- 
viction could  not  be  sustained. 

Qucere,  whether  the  onus  was 
cast  on  the  prosecution  of  proving 
that  the  prisoner  knew  that  her 
husband  was  alive,  or  on  the  pri- 
soner of  proving  that  she  did  not 
know  it.     Begma  v.  Briggs,      98 

2.  The  prisoner  was  convicted  on  an 
indictment  for  bigamy.  It  was 
alleged  that  the  first  marriage 
took  place  in  a  Dissenter's  chapel 
duly  licenced  for  marriages,  and  a 
witness  was  called  who  proved  that 


he  was  present  at  the  marriage  ; 
that  it  took  place  in  the  dissenter  s 
chapel  in  the  presence  of  the 
registrar ;  that  the  entry  of  the 
marriage  in  the  registrar's  book 
was  signed  by  the  witness  as  a 
witness  to  the  marriage,  and  that 
the  parties  afterwards  lived  toge- 
ther as  man  and  wife  for  some 
years.  Held,  1.  That  the  parol 
testimony  of  the  witness  suffi- 
ciently proved  the  fact  of  mar- 
riage. 2.  That  there  was  primd 
facie  evidence  that  the  chapel  was 
duly  registered,  and  was  a  place 
in  which  marriages  might  legally 
be  solemnized. 

A  witness  produced  a  certificate, 
under  the  hand  of  the  superin- 
tendent registrar,  of  the  fact  that 
the  chapel  had  been  duly  regis- 
tered. It  did  not  purport  to  be  a 
copy  or  extract,  but  the  witness 
proved  that  he  had  examined  it 
with  the  register  book  at  the  office 
of  the  superintendent  registrar, 
and  that  it  was  correct.  Held, 
per  Pollock  C.  B.  and  Willes 
J.,  that  the  document  was  admis- 
sible as  an  examined  copy  or 
extract  from  the  superintendent 
registrar's  book,  under  section 
14  of  14  &  15  Vict.  c.  99.,  and  was 
therefore  good  evidence  of  the  due 
registration  of  the  chapel.  Begvna 
v.  Hewry  Mdnwaring,  132 

BILL  OF  EXCEPTIONS. 
See  Errata  and  Addenda. 

BODILY  INJURY. 

See  Mxtedbb. 

CARDS. 

In  an  indictment  under  section  17 
of  8  &  9  Vict.  c.  109.,  for  winning 
money  at  cards  -by  fraud,  unlawful 
device  and  ill  practice,  it  is  not 
necessary  to  state  to  whom  the 
money  belonged. 
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QiMsre  whether,  in  order  to  con- 
stitute an  offence  under  the  statute 
in  question,  it  is  necessary  that 
any  money  should  he  actually 
obtained.  Begina  v.  William 
Moss,  104 

CASES  AFFIRMED. 

Regina  v.  Holloway  (1  Den.  C. 
C.  370).  Begina  v.  Poole  and 
Yeates,  345 

Megina  v.  Ebt  (ante,  p.  449) .  Regma 
v.  West,  575 


CASES  CONSIDERED  AND 
OBSERVED  UPON. 

Cathebwood  v.  Caslon  (13  Mee. 
&   "W.   261).      Begina   v.   Mam- 

139 


Regina  v.  Abbott  (1  Den.  C.  C. 
273).     Begina  v.  Bwrgon,  11 

Same  case.     Begina  v.  Boebuch,    24 

Same  case.     Begina  v.  Bryan,     274 

Regika  v.  CoDEiNGTOTf  (1  Car.  &  P. 
661).     Begina  v.  Burgon,  11 

Same  case.     Begina  v.  Boebuch,    24 

Regina  v.  Kenbick  (5  Q.  B.  Rep. 
49).     Begina  v.  Bwrgon,  11 

Same  case.     Begina  v.  Boebuch,  24 

Same  case.     Begina  v.  Gardner,    44 

Regina  0.Milxis  (10  CI.  &  E.  534). 
Begina  v.  Manwarmg,  139 

REGiNAt).  Rebd  (7  Car.  &  P.  848) 
Begina  v.  Roebuch, 

Same  case.    Regma  v.  Sherwood,  254, 

256 

Regina  v.  Roebuck  (ante,  p.  24). 

Begina  v.  Bryan,  274 

Rex  v.  Caee  (Rubs.  &  Ry-   198). 

Reaina  v.  Walker,  °0d 

TOL.  I.  * 


CASE  OVERRULED. 

Regina  v.  Reed  (7  Car.  &  P.  848). 
Regma  v.  Sherwood,  251 

CASE  RESERVED. 

How  Court  will  deal  with  case  when 
the  direction  given  to  the  jury  is 
not  sufficiently  shewn,  145 

Costs  upon,  326 

CAVEAT  EMPTOR. 

See  Regina  v.  Buegon,  11. 

CERTIORARI. 

Removal  of  indictment  by,  173  (n). 

CHALLENGE. 

See  Juet. 


35 


132 


CHAPEL. 
Proof  of  registration  of, 

CHEAT  AT  COMMON  LAW. 

SeeEoEGEET  (4). 


426 


194 


CHEQUE. 

Allegation  of  property  in, 

CHRISTIAN  NAME. 
What  is  evidence  of, 

COERCION. 

See  Wife. 


CONSTABLE. 

The  defendant  was  convicted  upon 
an  indictment  charging  him  with 
assaulting  a  constable  in  the  exe- 
cution of  his  duty.     It  appeared 

'  that  the  constable  whilst  standing 
outside  the  defendant's  house  saw 
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him  take  up  a  shovel  and  hold  it 
in  a  threatening  attitude  over  his 
wife's  head,  and  heard  him  at  the 
same  time  say,  "  If  it  was  not 
for  the  policeman  outside  I  would 
split  your  head  open;"  that  in 
about  twenty  minutes  afterwards 
the  defendant  left  his  house,  after 
saying  that  he  would  leave  his 
wife  altogether,  and  was  taken 
into  custody  by  the  constable,  who 
had  no  warrant,  when  he  had  pro- 
ceeded a  short  distance  in  the 
direction  of  his  father's  residence  ; 
and  that  upon  being  so  taken  into 
custody  the  defendant  resisted  and 
assaulted  the  constable.  Held, 
that  the  constable  was  justified  in 
apprehending  the  defendant,  and 
that  the  conviction  was  right. 
Megina  v.  George  Light,  332 

CORPSE. 

Removing  corpse  from  burial  ground, 

160 

Disposing  of  corpse  for  dissection. 
See  Anatomy  Act. 


COSTS. 

The  Judge  who  tries  a  prisoner  has 
power,  under  section  22  of  statute 
7  Geo.  4.  c.  64.,  to  allow  the  costs 
of  the  prosecution  on  the  hearing 
of  a  case  reserved  for  the  Court 
for  consideration  of  Crown  Cases  ; 
and  the  officer  of  that  Court  will 
tax  and  ascertain  such  costs,  and 
certify  the  amount  to  the  officer 
of  the  Court  below.  Regina  v. 
John  Lewis,  326 


COUNTY  COURT. 

1.  The  prisoner  was  convicted,  on 
an  indictment  under  section  57  of 
9  &  10  Vict.  c.  95.,  for  acting  and 
professing  to  act  under  a  false 
colour  and  pretence  of  the  process 
of  the  County  Court.  It  appeared 
that  the  prisoner,  being  a  creditor 


of  iS.,  sent  him  a  letter  not  in  any 
way  resembling  County  Court  pro- 
cess, but  headed  with  the  royal 
arms  and  purporting  to  be  signed 
by  the  clerk  of  a  County  Court, 
threatening  County  Court  pro- 
ceedings. He  afterwards  told  the 
wife  of  B.  that  he  had  ordered  the 
County  Court  to  send  the  letter, 
upon  which  she  paid  the  debt : 
and,  whilst  the  prisoner  was 
writing  out  a  receipt,  he  demanded 
of  her  a  sum  of  money  for  County 
Court  expences. 

Held,  by  Lord  Campbell  C.  J., 
Eble  J.,  Williams  J.  and 
Cbowdeb  J.,  that  these  facts  con- 
stituted an  acting  and  professing 
to  act  under  the  false  colour  or 
pretence  of  the  process  of  the 
County  Court  within  the  meaning 
of  the  section  ;  and  that  the  con- 
viction was  right. 

Held,  by  Bkamwell  B.,  that 
that  portion  of  the  section  upon 
which  the  indictment  was  framed 
referred  to  false  pretences  whilst 
acting  under  genuine  process,  and 
that  the  conviction  was  wrong. 
Megvna  v.  John  Evans,  236 

2.  A.  was  convicted,  on  an  indict- 
ment framed  upon  section  57  of 
9  &  10  Vict.  c.  95.,  of  feloniously 
causing  to  be  delivered  to  T.  O. 
a  certain  paper  falsely  purporting 
to  be  a  copy  of  a  certain  process 
of  the  County  Court  of  L.  The 
paper  in  question  was  headed  "  In 
the  County  Court  of  L.  A.  plain- 
tiff and  T.  C.  defendant,"  and  was 
addressed  to  "  T.  O.,  the  above  de- 
fendant," and  gave  him  notice  to 
produce,  "on  the  trial  of  this 
cause,"  on  a  given  day,  certain 
accounts  and  papers ;  and  at  the 
foot  of  the  paper  were  the  words, 
"By  the  plaintiff."  Held,  that 
the  conviction  was  wrong,  ■  inas- 
much as  the  paper  did  not  purport 
to  be  a  copy  of  a  summons  to  wit- 
nesses, under  section  85  of  .9  &  10 
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Vict.  c.  95.,  or  of  any  other  pro- 
cess of  the  County  Court.  Begina 
v.  Witham  Castle,  363 

DEAD  BODY. 

See  Coepse. 

DEPOSITION. 

Admissibility  of  in  case  of  illness. 
See  Evidence  (2). 

DISSECTION. 

Disposing  of  corpse  for.  See  Ana- 
tomy Act. 

DYING  DECLARATION. 

"Upon  a  trial  for  manslaughter,  it 
was  proved  that  the  deceased 
eleven  days  before  his  death,  being 
then  in  such  a  state  that  it  was 
impossible  for  him  to  recover,  said 
to  a  constable,  upon  his  asking  him 
how  he  was,  "  the  doctor  has  given 
me  some  little  hope  that  I  am 
better,  but  I  do  not  myself  think 
I  shall  ultimately  recover."  He 
then  made  a  statement  to  the  con- 
stable, concluding,  "  I  have  made 
this  statement  believing  I  shall 
not  recover;"  and  before  the  con- 
stable left  the  room  the  deceased 
said  that  he  could  not  recover. 
Held,  that  the  statement  was  suf- 
ficiently proved  to  have  been  made 
under  a  sense  of  impending  death, 
and  that  it  was  admissible  in 
evidence  as  a  dying  declaration. 
Begina  v.  William  Bea/ney  and 
James  Reddish,  151 

EMBEZZLEMENT. 

1.  The  prisoner  was  convicted  of 
embezzlement.  It  was  the  pri- 
soner's duty  to  receive  remittances 
from  the  customers  of  his  masters, 
to  enter  them  to  the  credit  of 
such  customers  in  a  day  or  cash 
book,  and  to  enter  the  whole 
amount  received  by  him  on  the 

T    T   2 


credit  side  of  a  banker's  deposit 
account,  and  to  pay  in  the  amount 
to  the  credit  of  the  prosecutors 
with  their  bankers;  and  it  was 
his  duty  afterwards  to  post  the 
amounts  in  a  ledger  which  con- 
tained the  accounts  of  the  dif- 
ferent customers.  The  prisoner 
received  a  remittance  which  he 
appropriated  to  his  own  use.  He 
made  an  entry  of  this  amount  in 
the  ledger  to  the  credit  of  the 
customer,  but  he  made  no  other 
entry  of  its  receipt.  Held,  that 
the  conviction  was  right  as  the 
entry  made  in  the  ledger  did  not 
exempt  the  prisoner  from  the 
operation  of  section  47  of  7  &  8 
Geo.  4.  c.  29.  Begina  v.  Charles 
Lister,  118 

2.  A  railway  station  was  maintained 
at  the  joint  cost  of  four  com- 
panies whose  lines  met  there,  and 
was  under  the  management  of 
a  committee  of  eight  directors, 
two  of  whom  were  appointed  by 
each  company.  This  committee 
was  called  The  General  Station 
Committee,  and  appointed,  dis- 
missed, and  paid  out  of  a  fund, 
contributed  by  the  four  compa- 
nies, the  cashier,  the  chief  clerk, 
and  other  officers,  clerks  and  ser- 
vants employed  at  the  station ; 
and  out  of  that  fund  any  loss 
by  embezzlement  of  servants  was 
made  good  to  the  particular  com- 
pany by  whom  such  loss  was 
suffered.  The  prisoner  was  a  de- 
livery clerk  so  employed,  and  it 
was  his  duty  to  deliver  parcels 
arriving  at  the  station  by  the 
trains  of  any  of  the  four  compa- 
nies, and  receive  the  charge  for 
carriage  and'  delivery ;  and  to  ac- 
count for  and  pay  over  the  sums 
received  to  the  chief  clerk,  who 
paid  them  to  the  cashier  of  The 
General  Station  Committee  to  the 
account  of  the  several  companies 
to  whom  the  same  respectively 
belonged ;   the  cashier  keeping  a 
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separate  account  for  each  com- 
pany, and  paying  over  the  money 
belonging  to  such  company  or  to 
its  bankers.  The  prisoner  on  de- 
livering to  the  consignee  a  parcel 
brought  by  one  of  the  said  four 
companies  appropriated  part  of 
the  sum  received  for  carriage  and 
delivery,  and  accounted  for  the 
other  part,  which  according  to  the 
usual  course  of  business  was  paid 
to  the  bankers  of  the  company. 
Held,  that  in  an  indictment  for 
embezzling  the  sum  so  appro- 
priated the  prisoner  might  be  pro- 
perly charged  either  as  the  servant 
of  the  four  companies  or  as  the 
servant  of  the  committee.  Regina 
v.  Edward  Bayley,  121 

3.  The  prisoner  was  convicted  of 
embezzlement  on  an  indictment 
which  charged  that  he  received  the 
money  for  and  in  the  name  and 
on  the  account  of  his  master. 
It  appeared  that  the  prisoner's 
master  was  agent  for  a  railway 
Company,  for  delivering  goods,  and 
that  he  employed  his  own  ser- 
vants (of  whom  the  prisoner  was 
one),  and  used  his  own  drays  and 
horses,  and  was  answerable  to  the 
Company  for  monies  collected  by 
his  servants  for  carriage.  It  was 
the  duty  of  the  prisoner  to  go  out 
with  a  dray,  to  take  with  him 
goods  and  a  delivery  book  handed 
to  him  by  a  clerk  of  the  Company, 
and  to  receive  the  amount  of  car- 
riage therein  specified  as  due  to  the 
Company,  and  then  to  account  for 
the  sums  so  received  with  the  Com- 
pany's clerk.  The  sums  charged  as 
embezzled  were  sums  received  by 
the  prisoner  for  carriage  and  en- 
tered in  the  delivery  book,  and  such 
sums  were  paid  to  the  prisoner 
and  received  by  him  as  due  to  the 
Company,  and  he  gave  receipts  for 
the  same  in  the  name  of  the  Com- 
pany. Held,  that  the  conviction 
was  right  as,  although  the  pri- 
soner received  the  money  "  in  the 


name ' '  of  the  company,  he  received 
it  "on  account"  of  his  master. 
Regina  v.  Edward  Thorpe,         562 

4.  The  prisoner  was  convicted  of 
embezzlement.  The  prosecutors, 
who  were  manure  manufacturers, 
engaged  the  prisoner,  who  kept  a 
refreshment  house  at  JB.,  to  get 
orders,  which  they  supplied  from 
their  stores.  The  prisoner  was  to 
collect  the  money  and  pay  it  at 
once  to  them  and  send  a  weekly  ac- 
count ;  and  was  called  agent  for  the 
B.  district.  He  was  to  go  through 
the  county,  see  the  farmers  and 
get  orders,  and  to  be  continually 
during  the  season  among  the 
farmers.  Subsequently  the  pro- 
secutors sent  large  quantities  of 
manure  to  stores  at  JB.  which  were 
under  the  control  of  the  prisoner, 
who  took  them  in  his  own  name 
and  paid  the  rent  to  the  owner, 
but  was  repaid  such  rent  by  the 
prosecutors  when  the  accounts 
were  adjusted.  The  prisoner  sup- 
plied the  manure  from  these  stores ; 
but  it  did  not  appear  that  the 
former  mode  of  supply  might  not 
have  been  resorted  to  if  found 
convenient.  The  prisoner  signed 
a  proposal  to  a  guarantee  society 
to  insure  the  prosecutors,  which 
stated  his  salary  was  11.  per  an- 
num, besides  commission  which 
was  estimated  at  651.  per  annum, 
and  it  was  proved  that  the  pro- 
secutors had  agreed  to  give  the 
salary  of  11.  per  annum.  Having 
appropriated  money  received  from 
customers,  the  prisoner  fraudu- 
lently returned  their  names  as  the 
names  of  persons  who  had  not  paid. 

Held,  that  the  conviction  was 
wrong,  as  the  evidence  did  not  ■ 
establish  that  the  prisoner  was 
servant  to  the  prosecutors  within 
the  meaning  of  the  statute.  Re- 
gina v.  Samuel  Walker,  600 

5.  The  prisoner,  who  was  the  clerk 
to  a  savings  bank,  was  convicted  on 
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an  indictment  charging  him  with 
embezzlement,  the  property  being 
laid  in  A.  B.  In  order  to  prove 
that  A.  B.  was  a  trustee  of  the 
bank  he  was  called  as  a  witness, 
and  stated  that  since  the  commis- 
sion of  the  offence  he  had  been 
acting  as  a  trustee;  but  that 
before  that  date  he  had  attended 
only  one  meeting,  having  on  that 
occasion  been  requested  to  do  so 
lest  there  should  be  a  deficiency 
of  trustees  ;  but  he  was  also  a 
manager  of  the  bank,  and  it  did 
not  appear  that  any  act  was  done 
by  him  at  that  meeting  which  he 
might  not  have  done  as  a  manager. 
Held,  that  this  was  insufficient 
evidence  of  acting  to  support  the 
inference  of  the  legal  appointment 
of  A.  B.  as  a  trustee,  and  that  the 
conviction  was  wrong.  Regina  v. 
Samuel  Essex,  369 

See  Laecent  (2). 
Receiying  (3). 

EEEOE. 
See  Jtjky. 

EVIDENCE. 

1.  The  prisoners  were  convicted  of 
felony.  The  only  evidence  of  the 
Christian  name  of  the  prosecutor 
was  the  statement  of  a  witness, 
who  said  that  he  had  seen  the 
prosecutor  sign  his  name  to  the 
charge  against  the  prisoners,  and 
to  his  deposition  before  the  com- 
mitting magistrates.  Both  those 
documents  were  produced  to  the 
witness,  but  only  so  much  of 
them  was  read  as  shewed  that 
they  were  signed  "  Thomas  Bent." 
The  witness  then  said,  that  from 
the  signatures  to  those  documents 
he  knew  the  prosecutor's  name 
was  Thomas  Bent;  but  that,  ex- 
cept from  having  seen  him  sign 
his  name  on  those  two  occasions, 


he  had  no  knowledge  of  his  Chris- 
tian name.  Held,  that  this  was 
admissible  and  sufficient  evidence 
of  the  Christian  name  of  the  pro- 
secutor, and  that  the  conviction 
was  right.  Regina  v.  Frederick 
Toole  and  Others,  194 

2.  It  being  proposed  to  give  in  evi- 
dence the  deposition  of  a  witness, 
his  medical  attendant  was  called, 
who  said  he  might  have  been 
brought  to  the  Court  without 
danger  to  his  life,  though  he,  as 
his  physician,  would  not  permit 
him  to  roam  abroad  if  he  knew  it ; 
and  that  he  was  suffering  from  an 
attack  of  paralysis  which  disabled 
him  altogether  from  giving  evi- 
dence. Another  person  proved 
that  he  had  seen  the  witness  the 
day  previously  in  the  street  near 
the  door  of  his  shop.  Held,  that 
on  this  evidence  the  deposition 
was  rightly  received.  Regina  v. 
Coclcburn,  203 

Evidence  on  indictment  for  night 
poaching,  1 

Of  other  offences  to  show  intent  to 
defraud,  24 

Of  answers  given  on  compulsory 
examination  of  a  bankrupt,  47,  68 

Of  marriage,  132 

Of  registration  of  chapel,  132 

Of  dying  declaration,  151 

As  to  necessity  for  disproving  pri- 
soner's statement  where  practica- 
ble, 157 

Evidence  of  intestacy,  340 

FALSE  PRETENCES, 

1.  The  prisoner  was  convicted  on 
an  indictment  charging  him  with 
obtaining  a  cheque  for  SOI,  by 
false  pretences.  The  prisoner  ap- 
plied to  the  prosecutor  (a  solicitor) 
for  the  loan  of  80/.,  and  falsely 
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represented  that  a  house  had  been 
built  by  him  on  certain  land,  the 
lease  of  which  he  proposed  to 
deposit  with  the  prosecutor  by 
way  of  security.  The  prisoner 
obtained  from  the  prosecutor  the 
loan  of  801.  (for  which  amount  the 
prosecutor  gave  him  his  cheque), 
on  the  deposit  of  the  said  lease, 
on  signing  an  agreement  to  exe- 
cute a  mortgage,  and  on  executing 
a  bond.  The  land  was  within 
three  miles  of  the  residence  of  the 
prosecutor,  who  did  not,  before 
advancing  the  money,  go  to  look 
at  it.  No  house  had  in  fact  been 
built  on  the  land  in  question,  but 
the  prisoner  had  built  a  house  on 
another  piece  of  land  adjoining, 
which  he  had  mortgaged  to  another 
person.  Held,  that  the  conviction 
was  right.     Begina  v.  Bu/rgon,  11 

2.  The  prisoner  was  indicted  for 
obtaining  money  by  false  pre- 
tences. It  appeared  that  the  pri- 
soner offered  a  chain  in  pledge  to 
a  pawnbroker,  falsely  and  fraudu- 
lently stating  that  it  was  a  silver 
chain,  whereas  in  fact  it  was  not 
silver;  but  was  made  of  a  com- 
position worth  about  a  farthing 
an  ounce.  The  pawnbroker  tested 
the  chain,  and  finding  that  it 
withstood  the  test  he,  relying  on 
his  own  examination  and  test  of 
the  chain,  and  not  placing  any 
reliance  upon  the  prisoner's  state-' 
ment,  lent  the  prisoner  ten  shil- 
lings, the  sum  he  asked,  and  took 
the  chain  as  a  pledge.  Held,  that 
if  the  money  had  been  obtained 
by  the  statement  made  by  the 
prisoner,  he  might  have  been  con- 
victed of  obtaining  it  by  false 
pretences  ;  but  that  as  the  prose- 
cutor relied  entirely  upon  his  own 
examination,  and  not  upon  the 
false  statement,  the  prisoner  was 
properly  found  guilty  of  an  attempt 
to  commit  that  offence. 

Upon  the  trial  of  the  indict. 


ment  evidence  was  admitted  to 
prove  that  the  prisoner,  a  few  days 
after  the  commission  of  the  above 
offence,  offered  a  similar  chain  in 
pledge  to  another  pawnbroker; 
and  that  twenty-six  similar  chains 
were  found  upon  the  person  of 
the  prisoner  when  he  was  appre- 
hended. Held,  that  the  evidence 
was  properly  admitted.  Begina  v. 
William  BoebueJc,  24 

3.  The  prisoner,  by  falsely  pretend- 
ing tnat  he  was  a  naval  officer, 
induced  the  prosecutrix  to  enter 
into  a  contract  with  him  to  lodge 
and  board  him  at  a  guinea  a  week, 
and  under  this  contract  he  was 
lodged  and  supplied  with  various 
articles  of  food.  Held,  that  a 
conviction  for  obtaining  the  arti- 
cles of  food  by  false  pretences 
could  not  be  sustained,  as  the 
obtaining  of  the  food  was  too 
remotely  the  result  of  the  false 
pretence.  Begina  v.  William 
Gardner,  40 

4.  An  indictment  charged,  that  the 
defendant  knowingly  falsely  pre- 
tended that  a  horse  was  sound, 
and  that  he  himself  was  a  farmer 
at  O.,  negativing  both  pretences 
in  the  usual  way.  The  defendant 
was'  convicted,  but  a  case  reserved, 
in  which,  after  stating  that  the 
various  allegations  in  the  indict- 
ment were  proved,  and  that  the 
defence  was  that  this  was  a  case 
of  giving  a  false  warranty,  and 
therefore  not  indictable,  the  ques- 
tion was  put,  whether  the  convic- 
tion could  be  sustained?  The 
Court  having  directed  an  amend- 
ment of  the  case,  the  facts  proved 
at  the  trial  were  set  out  more 
specifically,  but  it  was  not  stated 
as  a  fact  that  the  defendant  knew 
the  horse  to  be  unsound,  though 
evidence  was  stated,  from  which 
that  inference  might  be  drawn  ; 
nor  was  it  stated  what  direction 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


627 


the   chairman   had  given  to  the 
jury. 

Held,  that,  as  the  case  was 
framed,  the  conviction  must  be 
quashed;  as  the  Court,  not  knowing 
whatdirectionhad  been  given  to  the 
jury,  could  not  answer  the  ques- 
tion put  to  it  in  the  affirmative  ; 
and  as  it  was  consistent  with  the 
case  that  the  jury  might  have  been 
told  that,  even  if  the  defendant 
did  not  know  that  the  horse  was 
unsound,  he  might  be  convicted 
upon  the  other  false  pretence 
alone.     Regina  v.  Keighley,      145 

5.  The  prisoner  was  convicted  on  an 
indictment  for  obtaining  money 
by  false  pretences.  The  indict- 
ment alleged  that  the  money  was 
obtained  by  the  prisoner  by  the 
false  pretence  that  he  had  cut 
63  fans  of  chaff  when  in  fact  he 
had  only  cut  45  fans.  It  appeared 
by  the  evidence  that  the  prisoner 
was  employed  to  cut  chaff  at  two- 
pence per  fan,  and  that  on  making 
the  false  pretence  alleged  in  the 
indictment  he  demanded  10s.  Qd. 
from  the  prosecutor.  The  prose- 
cutor had  previously  seen  the  pri- 
soner remove  18  fans  from  an 
adjoining  place  and  add  them  to 
the  heap  which  he  pretended  he 
had  cut ;  but,  notwithstanding 
this  knowledge,  he  paid  the  pri- 
soner the  amount  he  demanded. 
Held,  that  the  conviction  was 
wrong,  as  the  money  was  not 
obtained  by  means  of  the  false 
pretence.  Regina  v.  William 
Mills,  205 

6.  The  prisoner  was  convicted  on  an 
indictment  charging  him  with  ob- 
taining money  by  false  pretences ; 
the  alleged  pretences  being  as  to 
the  weight  of  coals  sold  and  deli- 
vered by  the  prisoner  to  the  pro- 
secutrix. It  appeared  in  evidence 
that  the  prisoner,  having  agreed 
with  the  prosecutrix  to  sell  and 


deliver  a  load  of  coal  at  a  certain 
price  per  cwt.,  did  deliver  a  load 
of  coal  which  he  knew  weighed 
14  cwt.  only  ;  but  he  falsely  and 
fraudulently  pretended  that  the 
weight  was  18  cwt.  and  that  it 
had  been  weighed  out  at  the 
colliery,  and  he  produced  a  ticket 
showing  such  to  be  the  weight, 
which  ticket  he  said  he  hud  made 
out  himself  when  the  coal  was 
weighed;  and  the  prosecutrix 
thereupon  paid  him  for  the  18  cwt. 
Held,  that  the  conviction  was 
right.    Regina  v.  Samuel  Sherwood, 

251 

7.  The  prisoner  was  convicted  on  an 
indictment  for   obtaining  money 
by  false  pretences,  the  pretences 
charged  being  that  certain  spoons 
were   of  the   best   quality ;   that 
they  were  equal  to  Elhimgton's  A 
(meaning  spoons  made  by  Messrs. 
JElMngton  and  stamped  by  them 
with    the    letter   A)  ;    that    the 
foundation  was  of  the  best  mate- 
rial, and  that  they  had  as  much 
silver  upon  them  as  Mkington's  A. 
The  misrepresentations  were  made 
to   certain  pawnbrokers   for  the 
purpose  of  obtaining,  and  the  pri- 
soner did  thereby  obtain,  advances 
of  money  on  the  spoons,  which 
were  in  fact   of  inferior  quality 
and  not  worth  the  sums  advanced. 
The  pawnbrokers  stated  that  they 
were   induced  by  the   prisoner's 
misrepresentation,  and  by  nothing 
else,  to  advance  the  money;  and 
that  if  they  had  known  the  real 
quality  of  the  spoons  they  would 
not  have   advanced  money  upon 
them.     The  jury  found  the  pri- 
soner guilty  of  fraudulently  repre- 
senting that   the    goods  had  as 
much  silver  on  them  as  Hiking- 
ton's  A,  and  that  the  foundations 
were  of  the  best  material,  knowing 
that  to  be   untrue,  and  that  he 
thereby  obtained  the  money. 
Held,  by  Lord  Campbell  C.  J., 


628 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


Cockbtjen  C.  J.,  Pollock  C.  B., 

CoLEBIDGE    J.,     CbESSWELL     J., 

Eele  J.,  Ceompton  J.,  Cbow- 
deb  J.,  "Watson  B.  and  Chan- 
nell  B.  ("Willes  J.  dissentiente 
and  Beamwell  B.  dulitante),  that 
the  conviction  was  'wrong.  Begina 
v.  John  Bryan,  265 

8.  The  prisoner  was  convicted  upon 
an  indictment,  founded  upon  sec- 
tion 53  of  7  &  8  Geo.  4.  c.  29., 
for  obtaining  a  valuable  security 
by  false  pretences.  The  facts  were, 

~  that  the  prisoner  falsely  repre- 
sented to  the  prosecutor  that  a 
third  person  was  baling  up  for 
him  a  quantity  of  leather  which 
was  to  come  into  his  warehouse 
that  afternoon,  and  the  prosecu- 
tor, relying  on  such  false  state- 
ment, at  the  request  of  the  pri- 
soner, agreed  to  purchase  the 
leather  and  to  accept  a  bill  for 
the  amount  of  the  purchase  money. 
The  prisoner  shortly  afterwards 
produced  and  handed  to  the  pro- 
secutor a  bill  duly  stamped,  signed 
by  himself  as  drawer,  addressed 
to  the  prosecutor,  and  made  pay- 
able to  the  prisoner's  own  order ; 
and  the  prosecutor  accepted  the 
bill  and  returned  it  to  the  pri- 
soner, who  subsequently  indorsed 
and  negotiated  it,  and  appro- 
priated the  proceeds  to  his  own 
use.  Held,  that  the  conviction 
could  not  be  supported,  as  the 
bill,  whilst  in  the  hands  of  the 
prosecutor,  was  of  no  value  to  him 
nor  to  anyone  else  unless  to  the 
prisoner ;  and  semble,  the  prose- 
cutor had  no  property  in  the  bill 
as  a  security,  or  even  in  the  paper 
on  which  it  was  written.  Begina 
v.  John  Banger,  307 

9.  The  prisoner,  by  false  and  fraudu- 
lent representations  made  to  the 
prosecutor  as  to  his  business,  cus- 
tomers and  profits,  induced  the 
prosecutor  to  enter  into  a  part- 


nership with  him  and  to  advance 
500Z.  as  part  of  the  capital  of  the 
concern  ;  and  the  prosecutor,  after 
such  advance,  recognized  and  acted 
upon  such  partnership.  Held, 
that  this  was  not  an  obtaining  of 
money  by  false  pretences  within 
the  meaning  of  the  statute.  Regina 
v.  Robert  Watson,  348 

10.  In  an  indictment  for  false  pre- 
tences, it  was  alleged  that  the  pri- 
soner obtained  "  from  A.  a  cheque 
for  the  sum  of  11.  14s.  6d.  of  the 
monies  of  B."  Held,  that  this 
was  a  sufficient  allegation  that  the 
cheque  was  the  property  of  B. 
Begina  v.  William  Ansell  Godfrey, 

426 

11.  The  prisoner  fraudulently  pre- 
tended that  a  genuine  11.  Irish 
bank  note  was  a  51.  note,  and 
thereby  obtained  the  full  value  of 
a  51.  note  in  change.  Held,  that 
he  was  properly  convicted  of  ob- 
taining money  by  false  pretences, 
although  the  person  to  whom  the 
note  was  passed  could  read,  and 
the  note  upon  the  face  of  it  afforded 
ample  means  of  detecting  the  fraud. 
Begina  v.  Adam  Jessop,  442 

12.  The  prisoner  was  convicted  on 
an  indictment  charging  her  with 
obtaining  10s.  by  false  pretences  ; 
one  of  the  false  pretences  alleged 
being  that  the  prisoner  kept  a  shop 
and  that  the  prosecutrix  might  go 
and  live  with  her  at  the  said  shop 
until  she  obtained  a  situation. 

It  was  proved  that  the  prisoner 
falsely  told  the  prosecutrix  that 
she  kept  a  shop  at  -ZV.,  and  pro- 
mised prosecutrix  that  she  should 
go  home  with  her  until  she  got  a 
situation,  and  that  the  prosecutrix 
lent  the  prisoner  half  a  sovereign 
which  she  promised  to  repay  when 
they  got  home  ;  but  that  the  pri- 
soner left  the  prosecutrix  as  soon 
as  she  had  got  the  money,  and  did 
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not  return.  The  jury  found  that 
the  prosecutrix  parted  with  the 
money  under  the  belief  that  the 
prisoner  kept  a  shop  at  JV. :  and 
that  she  (the  prosecutrix)  should 
have  the  money  when  she  went 
home  with  her.  Held,  that  the 
indictment  was  good  and  was  sup- 
ported by  the  evidence,  and  that 
the  conviction  was  right.  Begina 
v.  Mary  Ann  Fry,  449 

13.  A  fraudulent  misrepresentation 
of  an  existing  matter  of  fact  ac- 
companied by  an  executory  pro- 
mise to  do  something  at  a  future 
period,  as  that  the  prisoner  had 
bought  certain  skins  and  would  sell 
them  to  the  prosecutor,  is  a  false 
pretence  within  the  statute,  al- 
though it  appears  that  the  promise, 
as  well  as  such  misrepresentation 
of  fact,  induced  the  prosecutor  to 
part  with  the  money.  Begina  v. 
Charles  West,  575 

See  Larceny  (7). 

FOREIGNERS. 

An  English  ship  on  the  high  seas  is 
part  of  the  territory  of  England, 
and  a  foreigner  on  board  such  ship 
is  subject  to  our  laws,  and  there- 
fore, if  he  there  does  an  act  which 
is  a  criminal  offence  by  the  law  of 
England,  he  is  amenable  to  that 
law,  and  may,  by  virtue  of  sec- 
tion 21  of  the  18  &  19  Vict,  c.  91., 
be  tried  for  the  offence  before  any 
Court  of  justice  in  the  Queen's 
dominions  having  cognizance  of 
such  crimes,  if  committed  within 
its  limits,  within  whose  jurisdic- 
tion he  may  be  brought ;  for  when 
so  brought  he  is,  within  the  mean- 
ing of  that  section,  "found" 
within  such  jurisdiction. 

Neither  the  liability  of  a  fo- 
reigner to  punishment  for  an 
offence  committed  by  him  in  an 
English  ship  on  the  high  seas,  nor 


the  jurisdiction  of  the  Courts  of 
this  country  to  try  him  for  such 
offence,  is  affected  by  the  fact  that 
he  was  illegally  and  by  force  taken 
on  board  the  ship  and  there  ille- 
gally detained  at  the  time  of  the 
commission  of  the  offence,  unless 
the  act  charged  was  committed  for 
the  purpose  of  releasing  himself 
from  illegal  duress ;  and,  there- 
fore, where  a  foreigner,  who  was 
arrested  in  a  foreign  town,  and 
forced  on  board  an  English  ship, 
while  kept  in  custody  in  such  ship 
on  the  high  seas,  killed  the  officer 
who  arrested  him  out  of  malice 
prepense  and  not  with  a  view  to 
escape,  it  was  held  that,  even  as- 
suming such  arrest  and  detention 
to  be  illegal,  he  was  guilty  of 
murder,  and  was  properly  tried 
for  such  offence  at  the  Central 
Criminal  Court  within  whose  juris- 
diction he  was  brought.  Begina 
v.  Lopez  and  Sattler,  525 

See  Manslaughter,  (1). 


FORGERY. 

1.  The  prisoner  was  convicted  on  an 
indictment  at  common  law  for 
forging  and  uttering  a  diploma  of 
the  College  of  Surgeons.  The 
jury  found  that  the  prisoner  forged 
the  document  with  the  general 
intent  to  induce  the  belief  that  it 
was  genuine  and  that  he  was  a 
member  of  the  College;  and  that  he 
showed  it  to  certain  persons  with 
intent  to  induce  such  belief  in 
them  ;  but  that  he  had  no  intent 
in  forging  or  in  uttering  to  com- 
mit any  particular  fraud  or  spe- 
cific wrong  to  any  individual. 
Held,  1.  That  the  conviction  was 
wrong.  2.  That  although  since 
the  statute  14  Viet.  c.  100.  s.  8., 
it  is  sufficient  in  an  indictment  for 
forgery  to  allege  that  the  act  was 
done  with  intent  to  defraud,  with- 
out alleging  the  intent  to  defraud 
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any  particular  person,  it  is  still 
essential  to  a  conviction  that  such 
an  intent  should  be  proved. 

Semble,  that  a  diploma  of  the 
College  of  Surgeons  is  not  a  public 
document.     Megina  v.  Hodgson,  3 

2.  A  pawnbroker's  ticket  or  dupli- 
cate given  in  the  form  prescribed 
by  39  &  40  Geo.  3.  c.  99.  s.  6.,  is 
"  an  accountable  receipt  for  goods' ' 
within  section  10  of  11  Geo.  4  & 
1  Wm.  4.  c.  66.  Proceedings  hav- 
ing been  taken  before  justices, 
under  section  14  of  39  &  40  Geo.  3. 
c.  99.,  to  compel  a  pawnbroker  to 
deliver  certain  goods  which  had 
been  pledged  with  him,  the  money 
advanced  with  interest  having 
been  repaid,  he  produced  and  de- 
livered to  the  justices,  through  the 
hand  of  his  attorney,  a  forged 
ticket  or  duplicate,  as  the  genuine 
ticket  which  he  had  given  when 
the  goods  were  pledged,  and  which 
he  had  received  back  when  the 
money  was  repaid.  Held,  that 
this  amounted  to  an  uttering  by 
the  pawnbroker.  Begina  v. William 
Mtchie,  175 

3.  The  prisoner  was  convicted  upon 
an  indictment  which  charged  him 
in  one  count  with  uttering  a  war- 
rant, and  in  another  with  uttering 
an  order,  for  the  payment  of 
money.  A  dividend  warrant  of  a 
railway  company,  signed  by  the 
secretary  and  addressed  to  a 
banker,  required  the  latter  to  pay 
the  amount  named  in  the  warrant 
to  a  certain  shareholder  or  order, 
and  to  charge  the  same  to  the 
company's  revenue  account.  It 
was  stated  on  the  warrant  that 
the  shareholder's  name  must  be 
indorsed  at  the  back,  and  it  was 
proved  that  the  banker  would  not 
pay  the  money  even  to  the  share- 
holder himself  without  such  in- 
dorsement. The  prisoner  uttered 
this    dividend   warrant    knowing 


that  the  indorsement  of  the  share- 
holder's name  thereon  was  a  for- 
gery. Held,  that  the  forgery  of 
the  signature  of  the  shareholder 
was  a  forgery  of  the  entire  docu- 
ment ;  that  such  document  was 
properly  described  as  a  warrant  or 
order  for  the  payment  of  money, 
and  that  the  conviction  was  right. 
Begina  v.  Edward  Autey,  294 

4.  A  forgery  must  be  of  some  docu- 
ment or  writing ;  therefore  the 
painting. an  artist's  name  in  the 
corner  of  a  picture  in  order  to  pass 
it  off  as  an  original  picture  by  that 
artist  is  not  a  forgery. 

Semble,  That  if  a  man  in  the 
course  of  his  trade  or  business, 
openly  carried  on,  puts  a  false  mark 
or  token  upon  a  spurious  article 
so  as  to  pass  it  off  as  a  genuine 
one,  and  the  article  is  sold  and 
money  obtained  by  means  of  the 
false  mark  or  token,  he  is  guilty  of 
a  cheat  at  common  law.  Megina 
v.  Thomas  Gloss,  460 

5.  The  prisoner,  who  was  convicted 
of  forgery,  was  a  railway  station 
master,  and  it  was  his  duty  to  pay 
B.  for  collecting  and  delivering 
parcels  for  the  Company,  who  pro- 
vided the  prisoner  with  a  form  in 
which  to  enter,  under  the  heads 
"Delivery"  and  "  Collecting,"  the 
sums  so  paid  by  him.  The  pri- 
soner having  falsely  told  B.  that 
the  Company  had  determined  to 
discontinue  paying  for  the  delivery 
of  the  parcels  paid  him  for  the  col- 
lecting only,  but  in  his  accounts 
with  the  Company  continued  to 
charge  them  with  payments  pur- 
porting to  be  made  to  B.  for  deli- 
very ;  and,  in  order  to  furnish  a 
voucher,  the  prisoner  continued 
to  fill  up  the  form  as  before,  and, 
after  paying  the  servant  of  B.  the 
sum  entered  in  the  column  for 
collecting,  wrote  the  words  "  Re- 
ceived for  B,"  which  B.'s  servant 
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signed ;  and  the  prisoner  after- 
wards placed  a  receipt  stamp 
under  such  signature,  and  put  on 
it  a  sum  in  figures  equal  to  the 
sums  inserted  in  the  two  columns 
for  collecting  and  delivery.  The 
jury  found  that  the  document  thus 
added  to  meant  differently  to  what 
it  meant  before.  Held,  that  this 
was  a  forgery  and  that  the  con- 
viction was  right.  Regina  v. 
Francis  Griffiths,  548 

■6.  The  false  making  of  a  letter  of 
recommendation  with  intent  frau- 
dulently to  obtain  a  situation  as  a 
police  constable,  is  a  forgery  at 
common  law  (Bbamwell  B.  dubi- 
tante).     Regina  v '.  Moah,  550 

7.  The  master  of  a  vessel  having 
made  and  signed  a  report  of  a 
seaman's  character  upon  his  dis- 
charge,, in  the  form  sanctioned  by 
the  Board  of  Trade,  the  shipping 
master  gave  the  seaman  a  copy  of 
such  report.  The  prisoner  know- 
ingly and  fraudulently  made  a 
facsimile  of  this  report;  but,  in- 
stead of  writing  the  letter  M., 
which  stood  in  the  original  to 
indicate  that  the  seaman's  charac- 
ter for  ability  and  conduct  was 
middling,  wrote  G.  indicating  that 
it  was  good.  Held,  that  the  pri- 
soner was  guilty  of  an  offence 
within  section  176  of  the  17  &  18 
Vict.  c.  104. 

Quaere,  whether  the  act  of  the 
prisoner  amounted  to  forgery  at 
common    law.      Regina  v.  James 

558 


8.  The  prisoner  was  convicted  of 
forgery.  It  appeared  that  one 
Borwick,  the  prosecutor,  sold 
powders  called  "Berwick's  Baking 
Powders "  and  Borwick's  Egg 
Powders,"  which  powders  he  inva- 
riably sold  in  packets  wrapped  up 
in  printed  papers.  The  prisoner 
procured  10,000  wrappers  to  be 


printed  similar,  with  some  excep- 
tions, to  Borwick's  wrappers.  In 
these  wrappers  the  prisoner  en- 
closed powders  of  his  own  which 
he  sold  for  Borwick's  powders ; 
and  it  was  for  the  forgery  and 
uttering  of  these  wrappers  that 
the  prisoner  was  indicted. 

Thejury  found  that  the  wrappers 
so  far  resembled  Borwick's  as  to 
deceive  persons  of  ordinary  obser- 
vation and  to  make  them  believe 
them  to  be  Borwick's,  and  that 
they  were  procured  and  used  by 
the  prisoner  with  intent  to  de- 
fraud. Held,  that  the  conviction 
was  wrong.  Regina  v.  John 
Smith,  566 


FEAUD. 

Winning     money    fraudulently    at 
cards,  104 


EEAUDTTLENT  TEUSTEES 
ACT. 

See  Labceny  (10). 


GAMING. 

Winning  money  fraudulently  at  a 

104 


game, 


GUNPOWDEE. 


Storing   gunpowder.      See   Public 

Nuisance. 


HIGH  SEAS. 

As   to   offences   committed  on  the 
high  seas, 

See  Manslattghtee. 

FoEEIGNEBS. 
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HOUSEBREAKING. 

The  prisoner  was  indicted  for  break- 
ing and  entering  a  dwelling-house 
and  stealing  therein  certain  goods, 
specified  in  the  indictment,  the 
property  of  the  prosecutor.  At 
the  time  of  the  breaking  and  enter- 
ing the  goods  specified  were  not 
in  the  house,  but  there  were  other 
goods  there  the  property  of  the 
prosecutor.  The  jury  acquitted  the 
prisoner  of  the  felony  charged, 
but  found  him  guilty  of  breaking 
and  entering  the  dwelling-house 
of  the  prosecutor,  and  attempting 
to  steal  Ms  goods  therein.  Held, 
that  the  conviction  was  wrong,  as 
there  was  no  attempt  to  commit 
the  "  felony  charged"  within  the 
meaning  of  section  9  of  14  &  15 
Vict.  c.  100.  Begina  v.  Andrew 
WPlerson,  197 

HUSBAND  AND  WIFE. 

See  "Wife. 

INDICTMENT. 

Eor  cheating  at  cards,  104 

Bank  notes  not  in  circulation,  how 

described  in,  109 

Amendment  of,  113 

Removal  of,  by  certiorari,  .173 

INTENT. 

Intent  to  defraud  in  forgery,  3 

Evidence  of  other  offence  to  show 

intent  to  defraud,  24 

Causing  bodily  injury  with  intent  to 

murder,  303 

INTESTACY. 
Evidence  of,  340 

JUDGMENT. 

See  Aebest  of  Judgment. 


JURY. 

1.  The  prisoner,  who  was  convicted 
of  murder,  brought  error  on  the 
judgment.  The  record  set  out  an 
award  of  venire  to  the  sheriff 
which  required  him  to  impannel 
and  return  a  jury  "  of  good  and 
lawful  men  of  the  county,"  and 
then  proceeded  to  state  that  the 
sheriff,  for  the  purpose  aforesaid, 
impannelled  and  returned  certain 
persons  and  arrayed  them  in  one 
panel ;  but  the  sheriff's  return  did 
not  state  that  the  persons  so  im- 
pannelled were  good  and  lawful 
men  of  the  county. 

The  panel  contained  fifty-four 
names.  Eighteen,  when  called, were 
peremptorily  challenged  by  the 
prisoner  ;  one  came  not ;  fifteen 
were,  on  the  prayer  of  the  counsel 
for  the  Crown  (theprisoner's  coun- 
sel objecting  and  praying  that 
causeofchallengeshouldbe  shown), 
ordered  to  stand  by;  and  nine 
were  elected  and  tried  to  be  sworn. 
There  were  only  twelve  other 
persons  on  the  panel  and  they 
were  at  that  time  absent  deli- 
berating upon  their  verdict  in 
another  case.  The  name  of  W.  I. 
(one  of  the  persons  so  ordered  to 
stand  by  and  being  the  first  who 
was  so  ordered  on  the  prayer  of 
the  Crown)  was  then  again  called, 
and  the  counsel  for  the  Crown 
again  prayed  that  he  might  be 
ordered  to  stand  by,  upon  which 
the  counsel  for  the  prisoner  prayed 
that  the  cause  of  challenge  should 
be  shown  forthwith.  Thereupon, 
and  before  any  judgment  was 
given,  the  twelve  persons  who  sat 
as  a  jury  in  the  other  case  came 
into  Court  and  gave  their  verdict ; 
and  the  counsel  for  the  Crown 
then  prayed  that  W.  I.  should  be 
ordered  to  stand  by  until  such 
twelve  persons  should  be  called  ; 
but  the  counsel  for  the  prisoner 
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demanded  that  W.  I.  should  be 
sworn  unless  cause  of  challenge 
were  shown.  The  Court  ordered 
that  W.  I.  should  stand  by  ;  and 
three  persons  (being  the  number 
required  to  complete  the  jury) 
were  taken  from  the  said  twelve 
jurors,  and  elected  and  tried  to  be 
sworn,  although  the  prisoner's 
counsel  objected  that  such  persons 
ought  to  be  called  in  their  proper 
order  with  other  persons  in  the 
panel,  and  that  J.  J.,  the  person 
whose  name  stood  in  the  panel 
immediately  after  that  of  W.  I., 
ought  to  be  next  called. 

J.  P.,  one  of  the  said  three  last 
mentioned  jurors,  then,  without 
being  sworn,  said,  that  he  had  con- 
scientious scruples  against  capital 
punishments  ;  and  thereupon  the 
counsel  for  the  Crown  prayed  that 
he  should  be  ordered  to  stand  by. 
The  counsel  for  the  prisoner 
prayed  that  the  Crown  should 
show  cause  of  challenge.  The 
Judge  then  told  J.  P.,  that  if  he 
felt  that  he  could  not  do  his  duty 
he  had  better  withdraw ;  the  said 
J.  P.  then  withdrew  himself,  and 
thereupon  it  was  ordered  by  the 
Court  that  he  should  stand  by. 
Several  others  out  of  the  said 
twelve  jurors  were  then,  on  the 
prayer  of  the  Crown,  ordered  to 
stand  by ;  one  was  peremptorily 
challenged  by  the  prisoner,  and 
another  was  then  elected  and  tried 
to  be  sworn  in  the  place  of  the 
said  J.  P.,  thus  completing  the 
jury  of  twelve  by  whom  the 
prisoner  was  tried. 

Held  by  the  Court  of  Queen's 
Bench  and  affirmed  by  the  Court 
of  Exchequer  Chamber:  1.  That  by 
reasonable  intendment  the  record 
showed  that  the  persons  named  in 
the  panel  were  good  and  lawful 
men  of  the  county. 

2.  That  the  statement  in  the 
record  that  the  Court  ordered  jury- 
men to  stand  by  meant  that  the 


jurymen,  being  challenged  by  the 
Crown,  the  consideration  of  such 
challenge  was  postponed  till  it 
should  be  seen  whether  a  full  jury 
could  be  made  without  them  ;  but 
that,  if  the  expression  that  jury- 
men should  stand  by  had  no  legal 
meaning,  error  could  not  be 
assigned  upon  it. 

3.  Thatnotwithstandingthesta- 
tute  33  JSdw.  1.  st.  4.  (re-enacted 
bjGGeoA.  c.50.  s.  29.)  the  Crown 
need  not  show  cause  of  challenge 
till  the  whole  panel  be  gone 
through,  and  it  appears  there  will 
not  be  a  full  jury  without  the 
persons  challenged. 

4.  That  the  panel  is  not  to  be 
considered  as  gone  through,  so  as 
to  require  the  Crown  to  assign 
cause  of  challenge,  until  the  panel 
is  not  only  once  called  over  but 
exhausted :  that  is  until,  according 
to  the  usual  practice  of  the  Court 
and  what  may  reasonably  be  ex- 
pected, the  fact  is  ascertained  that 
there  are  "no  more  jurors  in  the 
panel  whose  attendance  may  be 
procured ;  and,  therefore,  that  W. 
I.  was  properly  ordered  to  stand 
by  the  second  time,  and  the  three 
persons  then  required  to  complete 
the  jury  were  properly  taken  from 
the  twelve  persons  who,  having 
sat  upon  another  case,  came  into 
Court  before  the  formation  of  the 
jury  was  completed. 

5.  That  it  is  not  necessary  that 
the  names  of  the  jurors  should  be 
called  over  in  the  order  in  which 
they  stand  on  the  panel,  and  that 
course  may  be  departed  from  when 
convenience  requires ;  that  the 
order  in  which  the  names  were 
called  in  this  case  was  convenient, 
and  did  not  become  illegal  from 
having  been  suggested  by  the 
counsel  for  the  Crown. 

6.  That  the  Court  (without  at- 
taching any  weight  to  what  the 
said  J.  P.  had  said)  was  bound,  on 
the  prayer  of  the  counsel  for  the 
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Crown,  to  order  him  to  stand 
by,  as  he  was  in  fact  challenged 
by  the  Crown  without  assigning 
cause,  and  the  challenge  was  not 
too  late. 

Semble,  by  the  Court  of  Queen's 
Bench  and  by  the  Court  of  Ex- 
chequer Chamber,  that  there  may 
be  cases  in  which  it  would  be  the 
duty  of  the  Court,  even  where 
there  is  do  challenge  or  objection, 
either  by  the  Crown  or  the  pri- 
soner, to  excuse  a  juryman  on  the 
panel  when  he  is  called,  or  to 
order  him  to  withdraw  if  he  is 
palpably  unfit  to  perform  his 
duty,  through  physical  or  mental 
infirmity. 

Held,  by  the  Court  of  Exchequer 
Chamber,  that  where  a  person 
convicted  of  felony  brings  error 
from  the  Court  of  Queen's  Bench 
to  the  Exchequer  Chamber,  the 
general  rules  for  governing  the 
proceedings  in  error  in  civil  cases 
under  the  Reg.  Gen.  of  H.  T., 
4  Wm.  4.,  and  under  the  Common 
Law  Procedure  Act,  do  not  apply ; 
but  the  prisoner  must  be  brought 
up  to  the  Court  of  Exchequer 
Chamber  and  must  there  pray 
oyer  of  the  record  and  assign  er- 
rors by  delivering  them  in  writing 
to  the  officer  of  that  Court  and 
must  be  present  during  the  ar- 
gument and  the  delivery  of  the 
judgment ;  and  that  the  Attorney 
General  or  the  counsel  represent- 
ing him  for  the  Crown  may,  im- 
mediately on  the  assignment  of 
errors  being  so  delivered,  orally 
join  in  error. 

Qumre,  by  the  Court  of  Exche- 
quer Chamber,  whether  the  objec- 
tions taken  were  matter  of  error. 
Mcmsell  v.  Megina  in  Error,     375 

2.  On  a  trial  for  murder  the  panel 
of  petit  jurors,  returned  by  the 
sheriff,  contained  the  names  of 
J.  H.  T.  and  W.  T.  The  name  of 
J.  H.  T.  was  called  from  the  panel 


as  one  of  the  jury,  and  J.  H.  T.,  as 
was  supposed,  went  into  the  box, 
and  was  duly  sworn  as  J.  H.  T. 
without  challenge.  The  prisoner 
was  convicted.  The  following  day 
it  was  discovered  that  W.  T.  had 
by  mistake  answered  to  the  name 
of  J.  H.  T.,  and  that  W.  T.  was 
really  the  person  who  served  on 
the  jury. 

Held,  by  Lord  Campbell  C.  J., 

CoCKBTJBN  C.  J.,    CoLEEIDGE    J., 

Maetin  B.  and  "Watson  B.,  that 
there  had  been  a  mistrial,  and  that 
the  Court  for  the  Consideration  of 
Crown  Cases  Eeserved  had  juris- 
diction to  set  aside  the  verdiet  and 
judgment ;  and  (dubitante  Cole- 
bidge  J.  and  Maetin  B.)  that 
the  Court  ought  to  order  a  venire 
de  novo  to  issue. 

Held,  by  Eele  J.,  Ceompton  J., 
Ceowiieb  J.,  "Willes  J.,  Chajt- 
hell  B.,  and  Btles  J.,  that  there 
was  no  mistrial. 

Held,  by  Pollock  C.  B.,  Erle 
J.,  "Williams  J.,  Cbompton  J., 
Ceowdee  J.,  "Willes  J.  and 
Chatwell  B.,  that  this  was  not  a 
question  of  law  arising  on  the  trial 
over  which  the  Court  had  juris- 
diction. 

Qutzry,  whether  the  objection 
made  would  be  matter  of  error. 
Megina  v.  Aaron  Mellor,  468 

1.  The  prisoner  was  convicted  of 
stealing  certain  articles  which 
were  stolen  from  the  prosecutor's 
house  on  November  2,  and  sold  by 
the  prisoner  on  the  night  of 
November  4  in  a  room  in  a  public 
house  in  which  there  were  about 
thirty  persons.  The  prisoner  told 
the  constable  that  O.  and  D. 
brought  the  goods  to  his  house 
and  that  E.  would  say  so,  and  that 
being  on  the  spree  he  (the  pri- 
soner) sold  the  goods  and  spent 
the  money.     O.  was  subsequently 
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convicted  of  stealing  articles  taken 
from  the  prosecutor's  house  at  the 
same  time  when  the  articles  in 
question  were  stolen.  Neither 
C.,  D.  nor  E.,  though  real  persons 
and  known  to  the  constable,  were 
called  on  the  part  of  the  prose- 
cution. Held,  that  the  conviction 
was  right.  Regina  v.  Joseph 
Wilson,  157 

2.  The  prisoner  was  indicted,  as  a 
servant,  for  stealing  300Z.  the 
property  of  his  masters.  There 
was  ample  evidence  of  embezzle- 
ment, but  not  of  stealing.  The 
jury  found  a  general  verdict  of 
guilty.  Held,  that  the  conviction 
was  wrong  notwithstanding  the 
13th  section  of  14  &  15  Vict.  c. 
100.  Regina  v.  William  Oor- 
butt,  166 

3.  The  prisoner  was  convicted  on  an 
indictment  charging  him  with 
stealing  certain  articles  the  pro- 
perty of  the  prosecutor.  It  ap- 
peared that  the  prisoner,  who 
lodged  in  the  house  of  the  prose- 
cutor, agreed  with  his  wife  that 
they  should  go  away  and  live 
together  in  adultery.  The  prisoner 
left  the  house  and  the  wife  of  the 
prosecutor  followed  him,  and  they 
were  overtaken  on  the  road  in 
company  together,  the  prisoner 
carrying  a  band  box  containing 
the  articles  mentioned  in  the  in- 
dictment, being  in  fact  part  of  the 
wearing  apparel  of  the  prosecu- 
tor's wife.  Held,  that  the  convic- 
tion was  wrong.  Regina  v.  Gharles 
Fitch,  187 

4.  The  prisoner  was  convicted  of 
larceny  from  T.  J.  It  appeared 
that  f.  J.,  the  owner  of  a  watch, 
sent  it,  to  be  regulated,  to  A., 
(the  person  from  whom  he  had 
bought  it),  who  had  no  authority 
to  deliver  it  to  any  one  except  the 
owner.    The  prisoner  fraudulently 


induced  A.  to  believe  that  T.  J. 
desired  that  the  watch  should  be 
sent  by  post  to  the  postmaster  at 
B.  in  a  letter;  and,  the  watch 
having  been  so  sent,  the  prisoner 
personated  T.  J.  and  induced  the 
postmaster  to  deliver  it  to  him  as 
T.  J.  Held,  that  on  the  receipt 
of  the  watch  by  the  postmaster 
the  special  property  of  A.  ceased, 
and  the  general  property  of  the 
owner  becoming  unincumbered 
drew  to  it  the  possession;  that 
the  postmaster,  for  the  purpose 
of  delivering  the  watch  to  the 
owner,  was  his  servant,  and 
the  postmaster's  possession  being 
the  possession  of  the  true  owner, 
that  the  prisoner  was  rightly  con- 
victed of  larceny  from  T.  J.  Re- 
gina v.  William  Kay,  231 

5.  The  prisoner  was  charged  with 
stealing  a  number  of  articles  laid 
as  the  property  of  the  Bishop  of 
Peterborough,  the  county  in  which 
the  things  were  stolen  being  in 
that  diocese. 

To  prove  the  intestacy  of  the 
person  to  whom  the  property  had 
belonged,  andthatthe  property  was 
in  the  Ordinary,  it  was  shown  that 
a  search  for  a  will  had  been  un- 
successfully made  in  the  drawers 
and  boxes  of  the  deceased,  and  that 
no  letters  of  administration  had 
been  taken  out  in  the  proper  local 
Court. 

As  to  some  of  the  articles  men- 
tioned in  the  indictment,  it  was 
shown  that  they  were  in  the  pos- 
session of  the  deceased  at  the  time 
of  her  death ;  but  as  to  the  majority 
of  the  articles  therewasno  evidence 
to  show  whether  they  were  taken 
before  or  after  her  death,  except 
that  many  of  them  were,  on  the 
day  of  the  funeral,  taken  by  the 
prisoner  to  the  house  of  a  witness. 
The  Court,  on  the  trial  of  the 
prisoner,  refused  to  confine  the 
case  to  the  things  shown  to  have 
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been  in  the  possession  of  the  de- 
ceased at  the  time  of  her  death  ; 
and  left  the  whole  case  to  the 
jury,  who  convicted  the  prisoner. 
Held :  1.  That  there  was  suffi- 
cient evidence  of  the  intestacy  of 
the  deceased,  and  that  the  property 
was  in  the  Ordinary.  2.  That  the 
Court  properly  left  the  whole  case 
to  the  jury;  and  that  the  conviction 
was  right.  Regina  v.  'Ellen  Jane 
Johnson,  340 

6.  The  prisoners  were  convicted  of 
stealing  gloves  the  property  of 
their  master.  The  prisoners  were 
in  the  prosecutor's  employ  as 
glove  finishers,  and  the  practice 
was  to  take  the  finished  gloves 
into  an  upper  room  on  the  prose- 
cutor's premises  and  lay  them  on 
a  table  in  order  that  the  workmen 
might  be  paid  according  to  the 
number  they  had  finished.  The 
prisoners  took  a  quantity  of  finished 
gloves  out  of  a  store-room  on  the 
same  premises,  and  (without  re- 
moving them  from  the  premises 
of  the  prosecutor)  laid  them  on 
the  table  in  the  said  upper  room 
with  intent  fraudulently  to  ob- 
tain payment  for  them  as  for  so 
many  gloves  finished  by  them. 
Held,  that  the  conviction  was 
wrong.  Regina  v.  Holloway,  1 
Den.  0.  C.  370,  approved.  Regina 
v.  John  Poole  arid  John   Yeates, 

345 

7.  The  prisoner  was  convicted  upon 
an  indictment  charging  him  with 
Btealing  a  cheque.  It  was  proved 
that  the  prisoner  was  clerk  to  a 
savings  bank,  and.  received  the 
cheque  from  a  manager  of  the 
bank  upon  a  false  representation 
that  one  of  the  depositors  had 
given  notice  of  withdrawal,  and 
for  the  purpose  of  handing  it  over 
to  the  depositor.  It  was  found 
that,  according  to  the  usual  course 
of  business,  if  a  depositor  could 


not  attend  at  a  proper  time  to 
receive  the  cheque  it  was  handed 
to  the  prisoner  as  the  agent  of  the 
depositor.  Held,  that  the  case 
was  one  of  false  pretences  and  not 
larceny,  and  that  the  conviction 
was  wrong.  Regina  v.  Samuel 
Essex,  371 

8.  The  prisoner  was  employed  by  a 
banking  company  to  conduct  a 
branch  bank,  and  the  whole  of  the 
duties  of  that  branch  bank  were 
discharged  by  him  alone.  His 
salary  not  only  included  payment 
for  his  services,  but  also  for  pro- 
viding an  office  in  his  own  house 
(where  he  carried  on  another 
business)  for  the  purposes  of  the 
bank.  In  this  office  was  an  iron 
safe,  provided  by  the  bank,  into 
which  it  was  the  duty  of  the  pri- 
soner to  put  at  night  money  which 
had  been  received  by  him  during 
the  day,  and  which  had  not  been 
required  for  the  purposes  of  the 
bank.  The  manager  of  the  bank 
kept  one  key  of  this  box  and  the 
prisoner  another.  The  prisoner 
furnished  weekly  accounts  of 
monies  received  and  paid  by  him, 
showing  the  balance  in  his  hands 
and  of  what  notes,  cash  or  secu- 
rities that  balance  consisted.  In 
September  1855  the  prisoner's 
accounts  were  audited  and  his  cash 
found  correct;  but,  although  for 
two  years  afterwards  he  furnished 
the  usual  weekly  accounts,  no 
examination  was  during  that  time 
made  of  the  balances  appearing 
from  those  accounts  to  be  in  his 
hands.  In  September  1857,  the 
manager  having  appointed  a  time 
for  examining  the  cash  in  the 
hands  of  the  prisoner,  he  said  he 
was  about  3000Z.  short  in  his  cash, 
and  handed  over  to  the  manager 
7551.  10s.  which  he  said  was  all 
the  cash  he  had  left,  and  which 
sum  he  took  from  a  drawer  in  the 
counter   and    not   from  the  safe. 
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He  afterwards,  when  before  the 
magistrate  on  a  charge  of  embez- 
zling the  3000Z.,  said,  "I  admit 
that  I  have  taken  the  amount  of 
money  which  appears  in  my  weekly 
return  dated  September  12,  1857, 
and  entered  as  a  deficiency  of 
3021Z.  9s.  9d."  The  Judge  advised 
the  jury  to  convict  the  prisoner  of 
larceny,  if  they  were  satisfied 
that  any  part  of  the  said  sum  of 
3021Z.  9*.  9d.  had  at  any  time 
during  the  two  years  been  taken 
by  the  prisoner  from  money  which, 
having  been  received  from  custo- 
mers, had  before  such  taking  been 
placed  in  the  said  safe,  and  in- 
cluded in  the  said  weekly  accounts. 
The  jury  found  the  prisoner  guilty 
of  larceny  as  a  clerk,  in  having 
stolen  some  money  received  from 
customers  which  before  such 
stealing  had  been  placed  in  the 
safe,  and  made  the  subject  of  a 
weekly  account. 

Held:  1,  That  there  was  evi- 
dence that  the  prisoner,  as  his 
duty  was,  placed  in  the  safe  money 
which  had  been  previously  received 
from  customers  ;  that  he  thereby 
determined  his  own  exclusive  pos- 
session of  the  money ;  and  that 
by  afterwards  taking  some  of  such 
money  out  of  the  safe,  animo  fu- 
randi,  he  was  guilty  of  larceny. 
2.  That  the  finding  that  the  pri- 
soner stole  "  some  money"  was 
sufficiently  certain,  it  not  being 
necessary  that  they  should  find 
that  any  specific  amount  was 
stolen  on  any  particular  day. 
Regina  v.  Thomas  Wright,        431 

9.  An  indictment  charged  that  the 
prisoner  whilst  servant  of  A.  stole 
the  money  of  A.  It  appeared  that 
the  prisoner  was  not  the  servant 
of  A.  but  the  servant  of  B,,  and 
that  the  money  which  he  stole  was 
the  money  of  Br,  bat  in  the  pos- 
session of  A.  as  the  agent  pf  B. 
Held,  that  the  allegation  in  the 
YOI/.  i.  z  z 


indictment  as  to  the  prisoner  being 
servant  might  be  rejected  as  sur- 
plusage, and  the  prisoner  convicted 
of  simple  larceny,  the  money  being 
properly  alleged  to  belong  to  A., 
who  had  a  special  property  therein. 
Regina  v.    George    Michael  Jen- 

447 


10.  The  prisoner  was  indicted  for 
larceny  under  s.  4  of  the  Fraudu- 
lent Trustees  Act,  20  &  21  Vict. 
c.  54.,  and,  in  a  2nd  count,  for 
larceny  at  common  law.  It  ap- 
peared that  the  prosecutrix  having 
deposited  a  box  of  plate  with  the 
prisoner  for  safe  custody,  he  broke 
open  the  box  and  took  the  plate 
out  and  pawned  it.  The  jury 
returned  a  verdict  of  guilty 
but  recommended  the  prisoner  to 
mercy,  on  the  ground  that  they 
believed  that  he  intended  ulti- 
mately to  return  the  plate  to 
the  prosecutrix  : — Held,  that,  al- 
though, as  decided  in  Regina 
v.  Holloway,  to  constitute  lar- 
ceny there  must  be  an  intention 
permanently  to  deprive  the  owner 
of  the  property,  the  recommenda- 
tion by  the  jury  did  not  so  qualify 
the  verdict  as  to  bring  the  case 
within  the  principle  of  that  de«- 
cision. 

Semble,  that  if  not  a  larceny  of 
the  plate  at  common  law,  it  was 
not  made  so  by  section  4  of  The 
Fraudulent  Trustees  Act.  Regina 
v.  William  Trebilcoch,  453 

11.  The  prisoners  were  convicted 
upon  an  indictment,  framed  upon 
section  44  of  7  &  8  Geo.  4.  c.  29. 
of  stealing  metal  fixed  in  land  in 
a  place  dedicated  to  public  use. 
It  was  proved  that  they  had  stolen 
a  copper  sun-dial  fixed  on  the 
top  of  a  wooden  post  standing  in 
a  churchyard.  Held  (Bbamwell 
B.  dissentiente)  that  the  convic- 
tion was  right.  Regina  v.  John 
Jones  and  Henry  Jones,  555 
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MANSLAUGHTER. 

1.  The  prisoner  was  convicted  of 
manslaughter.  The  prisoner  and 
the  deceased  were  foreigners,  and 
the  latter  died  at  Liverpool  from 
injuries  inflicted  by  the  prisoner 
on  board  a  foreign  ship  on  the  high 
seas.  Held,  that  the  offence  was 
not  cognizable  by  our  law,  and 
that  the  conviction  was  wrong. 
Eegvna  v.  John  Lewis,  182 

2.  The  prisoner  was  convicted  of 
manslaughter.  It  appeared  that 
the  deceased  was  with  others  em- 
ployed in  walling  the  inside  of  a 
shaft  in  a  colliery.  It  was  the 
duty  of  the  prisoner  to  place  a 
stage  on  the  mouth  of  the  shaft, 
and  the  death  of  the  deceased  was 
the  direct  consequence  of  the  neg- 
ligent omission  on  the  part  of  the 
prisoner  to  perform  such  duty. 
Held,  that  the  conviction  was 
right. 

That  which  constitutes  murder, 
being  by  design  and  of  malice 
prepense,constitutesmanslaughter 
when  arising  from  culpable  negli- 
gence.    Segina  v.  David  Hughes, 

248 

3.  The  prisoner  was  convicted  of  man- 
slaughter. It  appeared  that  the 
prisoner  procured  sulphate  of  pot- 
ash and  gave  it  to  his  wife  intend- 
ing her  to  take  it  for  the  purpose  of 
procuring  abortion ;  and  that  she, 
believing  herself  to  be  pregnant, 
although  in  reality  she  was  not, 
took  the  sulphate  of  potash  in  the 
absence  of  the  prisoner,  and  died 
from  its  effects.  Held,  that  the 
conviction  was  right.  Hegina  v. 
William,  Gaylor,  288 

See  Dtin&  Declabatiok. 


MARRIAGE. 
How  proved, 


132 


MAXIMS. 

Nemo  tenetur  se  ipsum  accusare,  59 
Omnia  rite  esse  acta,  144 

MERCHANT  SHIPPING  ACT. 

Eorgery  of  certificate  under.     See 
Eoegeey  (7).  7 

MISCARRIAGE. 

See  Aboetios. 

MISDEMEANOR. 

1.  It  is  a  misdemeanor  at  common 
law  to  remove  without  lawful 
authority  a  corpse  from  a  grave  in 
a  burying  ground  belonging  to  a 
congregation  of  Protestant  dis- 
senters ;  and  it  is  no  defence  to 
such  a  charge  that  the  motive  of 
the  person  removing  the  body  was 
pious  and  laudable.  Segina  v. 
George  'Brereton  Sharpe,  160 

2.  The  defendants  were  convieted 
on  a  count  of  an  indictment 
which  charged  that  they  unlaw- 
fully, knowingly  and  wilfully  did 
deposit  in  a  warehouse  belonging 
to  them  near  to  divers  streets 
and  highways  and  to  divers  dwel- 
ling-houses of  her  Majesty's  sub- 
jects, divers  large  and  excessive 
quantities  of  a  dangerous  igni- 
tible  and  explosive  fluid  called 
wood  naptha,  and  did  keep  in  the 
said  warehouse  and  near  to  the 
said  streets,  highways  and  dwel- 
ling-houses, the  said  fluid  in  such 
large,  excessive  and  dangerous 
quantities,  whereby  the  Queen's 
subjects  passing  along  the  said 
streets  and  highways,  and  residing 
in  the  said  dwelling-houses,  were 
in  great  danger  of  their  lives  and 
property  and  were  kept  in  great 
alarm  and  terror  ad  commune 
nocumentum. 
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It  appeared  in  evidence  that 
naptha  is  very  inflammable  and  if 
inflamed  water  could  not  put  out 
the  fire,  unless  applied  in  enor- 
mous quantities,  and  that  a  fire 
arising  and  communicating  with 
the  quantity  kept  upon  the  de- 
fendants' premises  could  not  be 
quenphed,  and  would  produce  very 
disastrous  consequences  to  the 
neighbourhood.  It  also  appeared 
that  it  was  the  practice  never  to 
allow  any  candles,  fire,  or  gas  light 
to  be  in  the  warehouse,  and  that 
so  long  as  that  .continued  the 
naptha  would  not  produce  danger. 

Held,  by  Lobd  Campbell  C.  J., 

CoOKBTTBN  C.  J.,    CoLBEIDGE  J., 

Ceesswell  J.,  Eble  J.,  Cbomp- 

TON  J.,    CbOWDEB  J.,  "WlLLES  J., 

Bbamwell  B.,  "Watson  B.   and 
Channell  B. 

1.  That  the  said  count  disclosed 
an  indictable  offence. 

2.  That  the  above  facts,  taken 
together,  fully  justified  the  verdict 
of  guilty. 

3.  That  thejurjr  were  entitled 
to  take  into  consideration  the  lia- 
bility to  ignition  ab  extra. 

4.  That  it  was  a  question  for 
the  jury,  whether  the  keeping  and 
depositing  did  create  danger  to 
life  and  property  as  alleged ';  and 
that,  although  the  Judge  would 
not  have  been  justified  in  directing 
a  verdict  of  guilty  without  taking 
the  opinion  of  the  jury  upon  it,  he 
was  fully  justified  in  telling  the 
jury,  that  if  the  depositing  and 
keeping  the  naptha,  coupled  with 
its  liability  to  ignition  ab  extra, 
created  danger  to  life  and  property 
to  the  degree  alleged,  they  might 
find  a  verdict  of  guilty. 

Evidence  was  given  on  the  trial 
that  the  defendants  also  stored  on 
the  same  premises  large  quantities 
of  rectified  spirits  of  wine,  and 
that  the  operation  of  mixing  the 
wood  naptha  with  the  spirits  of 
wine  was  carried  on  upon  the  pre- 
mises, z  z  2    i 


Held,  by  Pollock  C.  B.  (not 
dissenting  from  the  ruling  of  the 
rest  of  the  Court  in  point  of  law), 
that  the  conviction  was  wrong, 
because  the  defendants  were  in- 
dicted merely  for  depositing  an 
article  in  a  warehouse,  and' were 
convicted  upon  evidence  of  a  dan- 
gerous use  of  it  by  mixing  it  with 
another  article.  Begina  v.  Isaac 
Solly  Lister  and  Benjamin  Biggs, 

209 
MONET. 

A.  and  B.  were  convicted  on  an  in- 
dictment charging  A.  with  stealing 
ninety.five  pounds  in  money,  and 
B.  with  receiving  five  pounds  in 
money,  part  of  the  said  ninety-five 
pounds,  knowing  it  to  have  been 
stolen.  It  appeared  in  evidence 
that  A.  stole  certain  notes  of  a 
provincial  bank  which  were  not 
then  in  circulation  for  value,  but 
which  were  paid  in  at  one  branch 
of  the  bank,  and  were  in  course  of 
jtranamission  to  another  branch,  at 
which  they  had  been  originally 
issued,  in  order  that  they  might 
be  there  re-issued  or  otherwise 
disposed  of,  it  not  being  the  prac- 
tice of  the  bank  to  re-issue  at  one 
branch  notes  originally  issued  at 
another ;  and  it  also  appeared  that 
B.  received  one  of  such  notes 
knowing  it  to  have  been  so  stolen. 
Meld,  that  the  conviction  was 
right,  the  notes  being  "banknotes" 
within  the  meaning  of  section  18  of 
14  &  15  Viet.  c.  100.,  and  there- 
fore properly  described  as  money 
in  the  indictment.  Begina  v. 
Frederick  West  and  Elizabeth 
West,  109 

See  Laecenx  (8). 

MTTEDEE. 

The  prisoner  was  convicted  upon 
an  indictment,  framed  on  section  2 
of  7  Wm.  4 ■  &  1  Vict.  c.  85.,  for 
causing  a  bodily  injury  dangerous 
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to  life  with  intent  to  murder.  It 
appeared  that  the  prisoner,  intend- 
ing to  cause  the  death  of  her  infant 
child,  exposed  it  in  an  open  field 
on  a  cold  wet  day,  and  that  it  was 
found  there  after  some  hours 
nearly  dead  from  congestion  of  the 
lungs  and  heart,  which  would 
shortly  have  proved  fatal  if  relief 
had  not  been  j*iven ;  but  by  care 
it  was  restored  in  a  few  hours  so 
that  no  bodily  injury  remained. 

Held,  that  in  order  to  sustain 
the  indictment  it  was  not  enough 
to  prove  a  mere  temporary  func- 
tional derangement,  and  that,  there 
being  no  lesion  of  the  organs  of 
the  child,  the  conviction  was 
wrong.      Regina  v.  Harriet  Gray, 

303 

Murder    by    foreigner   in    English 
vessel    on   the  high  seas.      See 

EoBEIGNEBS. 


NAME. 
What  is  evidence  of, 

NIGHT  POACHING. 


194 


On  an  indictment  for  night  poach- 
ing it  is  not  necessary,  on  behalf 
of  the  prosecution,  to  show  that 
no  permission  to  be  on  the  land 
was  given  by  the  landlord  or 
tenant,  in  order  to  prove  that  the 
prisoners  were  there  unlawfully. 
Regina  v.  James  Wood,  1 

NUISANCE. 
See  Public  Nuisance. 


PEEJUEY. 

The  prisoner  was  convicted  of  per- 
jury. The  prisoner,  who  was  a 
policeman,  having  laid  an  informa- 
tion against  a  publican  for  keeping 
open  his  house  after  lawful  hours, 
swore  on  the  hearing  that  he  knew 


nothing  of  the  matter  except  what 
he  had  been  told,  and  that  "  he  did 
not  see  any  person  leave  fhe  defend- 
ants house  after  eleven"  on  the 
night  in  question.  The  perjury 
was  assigned  on  this  last  allega- 
tion ;  and  the  evidence  to  prove  its 
falsehood  was  as  follows:  The 
magistrate?  s  clerk  proved  that 
the  prisoner,  when  laying  the  in- 
formation, said  that  he  had  seen 
four  men  leave  the  house  after 
eleven,  and  that  he  could  swear  to 
one  as  W.  It  was  also  proved 
that  on  two  other  occasions  the 
prisoner  made  a  similar  statement 
to  two  other  witnesses;  that  W. 
and  others  did  in  fact  leave  the 
house  after  eleven  o'clock  on  the 
night  in  question ;  that  on  the 
hearing  the  prisoner  acknowledged 
that  he  had  offered  to  smash 
the  case  for  30s. ;  that  he  had 
talked,  in  the  presence  of  another 
witness,  of  making  the  publican 
give  him  money  to  settle  it ;  that 
he  had,  in  fact,  offered  to  the 
publican  to  settle  it  for  11. ;  and 
said  that  he  had  received  10s.  lo 
smash  the  case,  and  was  to  have 
10*.  more.  Held,  that  the  evi- 
dence was  sufficient  to  prove  the 
perjury  assigned,  and  that  the 
conviction  was  right.  Regina  v. 
Hook,  606 


PLEA. 


Autrefois 
Green, 


acquit. 


See  Regina  v. 
113 


POACHING. 
See  Night  Poaching. 

POLICEMAN. 

See  Constable. 

PEACTICE. 

On  the  argument  of  a  case  before 
the  Court  for  the  consideration  of 
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Crown  Cases  reserved,  the  counsel 
for  the  defendant  must  begin. 
Regina  v.  Gate  Fulford,  74 

As  to  practice  in  error  in  criminal 
cases  in  the  Court  of  Exchequer 
Chamber.  See  Mansell  v.  Regina 
in  error,  375 

PEOPEETT. 

What  is  sufficient  allegation  of,  426 

PUBLIC  DOCUMENT. 

Semble,  that  a  diploma  of  the  College 
of  Surgeons  is  not  a  public  docu- 
ment, 3 

Qucere,  whether  a  certificate  of  Holy 
Orders  is  a  document  of  a  public 
nature,  9 

PUBLIC  NUISANCE. 

Storing  large  quantities  of  ignitible 
and  explosive  matter  near  dwel- 
ling houses  js  indictable,  _       209 

PUBLIC  EOAD. 

Gate  Fulford  and  Water  Fulford 
were  townships  in  the  parish  of 
Fulford  Ambo;  and  the  whole  of 
Gate  Fulford  and  part  of  Water 
Fulford  constituted  the  manor  of 
Fulford.  The  township  of  Gate 
Fulford  was  indicted  for  non- 
repair of  a  road  ;  and  the  indict- 
ment charged  the  liability  as  re- 
sulting "from  an  Inclosure  Act 
and  an  award. 

The  Inclosure  Act  directed  that 
commissioners  by  award  should 
divide  and  allot  certain  lands  in 
the  manor  of  Fulford,  which  (it 
was  contended)  were  shown  by 
the  context  to  be  all  in  the  town- 
ship of  Gate  Fulford,  and  should 
set  out  the  public  and  private 
roads  in  the  lands  to  be  divided 
and  allotted  ;  and  that  the  public 

VOL.  I.  AAA 


roads  so  set  out  should  be  repaired 
by  the  township  of  Gate  Fulford, 

The  award  set  out  some  roads 
which  it  termedpublichighways  and 
roads,  some  which  it  termed  public 
carriage  roads,  and  others  which 
it  termed  private  carriage  roads. 
It  then  set  out  the  road  in  ques- 
tion, which  it  termed  a  "  carriage 
road"  simply,  and  directed  that  it 
should  be  repaired  by  the  inha- 
bitants of  "  the  township  of  Ful- 
ford aforesaid,"  without  specifying 
which  township  was  meant.  Ano- 
ther road,  also  termed  simply  a 
"  carriage  road,"  appeared  to  be 
set  out  as  a  private  road.  The 
jury  found  a  verdict  for  the  Crown 
subject  to  the  opinion  of  this 
Court. 

Held  that,  as  against  the  town- 
ship, it  sufficiently  appeared,  from 
the  award,  that  the  road  in  ques- 
tion was  made  a  public  road. 

The  road  in  question  ran  through 
what  was  now  understood  to  be 
the  township  of  Water  Fulford. 
"Evidence  was  given  that  the  town- 
ship of  Gate  Fulford  had,  on 
various  occasions,  repaired  the 
road,  but  had  also  repaired  roads 
in  the  township  which  were  not 
public  roads. 

Held  th&t,  assuming  it  to  be  true 
(as  was  contended)  that  the  com- 
missioners had  power  to  award 
only  as  to  lands  in  Gate  Fulford, 
the  Court  would  presume  that 
the  lands  on  which  the  road  was 
constructed  lay,  at  the  time  of 
making  the  award,  in  Gate  Ful- 
ford, the  evidence  being  that  from 
which  a  jury,  if  they  had  been 
asked  the  question,  might  have 
inferred  this. 

Agreed  that,  if  it  had  appeared 
that  the  road  so  set  out  had,  as  to 
any  part,  been  on  land  over  which 
the  power  of  the  commissioners  did 
not  extend,  the  award  would  have 
been  bad  as  to  the  whole  road. 
Regina  v.  Gale  Fulford,  74 
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RECEIVING. 

1.  The  prisoner  was  tried  in  Wilt- 
shire, an.i  convicted  upon  an  in- 
dictment charging  him  with  re- 
ceiving the  half  of  a  bank  note, 
knowing  it  to  have  been  stolen. 
The  only  evidence  of  any  receipt 
or  possession  by  the  prisoner,  in 
Wiltshire,  was  that  the  half  note, 
which  had  been  stolen  during  its 
transit  through  the  post-office  from 
S.,  in  Wiltshire,  to  Bristol,  was 
afterwards  inclosed  by  the  pri- 
soner in  a  letter,  posted  by  him 
in  Somersetshire,  and  addressed  to 
the  bankers  at  S.,  requesting  pay- 
ment of  it ;  and  that  that  letter 
arrived  with  its  contents  in  due 
course  at  S.  Held,  that  aB  the 
possession  of  the  post-office  ser- 
vants or  of  the  bankers  in  Wilt- 
shire was  the  possession  of  the 
prisoner,  he  was  properly  tried  in 
Wiltshire,  and  the  conviction  was 
right.     Reqina  v.    George   Oryer, 

324 

2.  The  two  prisoners,  husband  and 
wife,  were  jointly  indicted  for  re- 
ceiving goods  knowing  them  to 
have  been  stolen.  The  jury  found 
both  the  prisoners  guilty,  and  that 
the  wife  received  the  goods  with- 
out the  controul  or  knowledge  of 
and  apart  from  her  husband,  and 
that  he  afterwards  adopted  his 
mfe's  receipt.  Held  that,  upon 
this  finding,  the  conviction  of  the 
husband  could  not  be  sustained. 

Qucwy,  whether  sect.  14  of  14  & 
15  Viet.  c.  100.  applies  to  succes- 
sive receipts  of  the  same  goods  by 
different  receivers.  Regina  v.  Wil- 
liam Dring  and  Mary  his  Wife, 

329 
3.  The  prisoner  was  found  guilty 
of  receiving  goods  knowing  them 
to  have  been  stolen.  The  pri- 
soner was  tried  with  S.  and  0., 
who    were    charged  in   different 


counts  with  embezzling  and  steal- 
ing goods  the  property  of  their 
master;  and  the  prisoner  was 
charged  in  the  same  indictment 
with  receiving  the  same  goods 
knowing  them  to  have  been  stolen. 
The  jury  found  B.  guilty  on  the 
count  for  embezzlement  only  and 
acquitted  C.,  finding  the  prisoner 
guilty  on  the  count  for  receiving. 
Held,  that  the  conviction  of  the 
prisoner  was  right.  Regina  v. 
Thomas  Frampton,  585 

RESIDENCE. 

See  Affiliation  O&dek. 

TRUSTEE. 

Evidence  of  acting  as,  369 

Fraudulent  Trustees  Act,  453 

UTTERING. 
See  Eoegebt,  1,  2. 

VALUABLE  SECURITY. 

See  False  Pbetences,  8. 

"WOOD  NAPTHA. 

Storing    in    large    quantities    near 
dwelling-houses  indictable,       209 

WIPE. 

A  wife  was  convicted,  jointly  with 
her  husband,  upon  an  indictment, 
one  count  of  which  charged  a  felo- 
nious wounding  with  intent  to 
disfigure ;  and  another  count  al- 
leged the  intent  to  be  to  do 
grievous  bodily  harm. 
The  jury  found  that  thewife  acted 
under  the  coercion  of  her  husband, 
and  that  she  herself  did  not  per- 
sonally inflict  any  violence  upon 
the  prosecutor.  Held,  that  the 
conviction  of  the  wife  was  wrong. 
Regina  v.  Samuel  Smith  and  Sarah 
Smith,  553 


the  end. 
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